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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 tities pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documenis. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 907 


[Navel Orange Reg. 564; Navel Orange Reg. 
563, Amdt. 1] 


Navel Oranges Grown in Arizona and 


Part of California; 
Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: This regulation establishes 
the quantity of fresh California-Arizona 
navel oranges that may be shipped to 
market during the period February 4-10, 
1983, and increases the quantity of such 
oranges that may be so shipped during 
the period January 28-February 3, 1983. 
Such action is needed to provide for 
orderly marketing of fresh navel oranges 
for the period specified due to the 
marketing situation confronting the 
orange industry. 

DATES: This regulation becomes 
effective February 4, 1983, and the 
amendment is effective for the period 
January 28-February 3, 1983. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, 202-447-5975. 
SUPPLEMENTARY INFORMATION: Findings. 
This rule has been reviewed under 
USDA procedures and Executive Order 
12291 and has been designated a “non- 
major” rule. William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. This action is designed to 
promote orderly marketing of the 
California-Arizona navel orange crop for 
the benefit of producers and will not 
substantially affect costs for the directly 
regulated handlers. 


This regulation and amendment are 
issued under the marketing agreement, 
as amended, and Order No. 907, as 
amended (7 CFR Part 907), regulating the 
handling of navel oranges grown in 
Arizona and designated part of 
California. The agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The action 
is based upon the recommendation and 
information submitted by the Navel 
Orange Administrative Committee and 
upon other available information. It is 
hereby found that this action will tend 
to effectuate the declared policy of the 
Act. 

This action is consistent with the 
marketing policy for 1982-83. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on September 21, 1982. 
The committee met again publicly on 
February 1, 1983 at Visalia, California, 
to consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of navel 
oranges deemed advisable to be 
handled during the specified weeks. The 
committee reports the demand for navel 
oranges is good. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation and amendment are based 
and the effective date necessary to 
effectuate the declared policy of the Act. 
Interested persons were given an 
opportunity to submit information and 
views on the regulation at an open 
meeting, and the amendment relieves 
restrictions on the handling of navel 
oranges. It is necessary to effectuate the 
declared purposes of the Act to make 
these regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part 907 


Marketing agreements and orders, 
California, Arizona, Oranges (Navel). 


PART 907—{ AMENDED] 
1. Section 907.864 is added as follows: 
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Vol. 48, No. 24 
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§907.864 Navei Orange Regulation 564. 

The quantities of navel oranges grown 
in California and Arizona which may be 
handled during the period February 4, 
1983 through February 10, 1983, are 
established as follows: 

(1) District 1: 1,650,000 cartons; 

(2) District 2: Unlimited cartons; 

(3) District 3: Unlimited cartons; 

(4) District 4: Unlimited cartons. 

2. Section 907.863 Navel Orange 
Regulation. 563 (48 FR 3714), is hereby 
amended to read: 

§907.863 Navel Orange Regulation 563. 

(1) District 1: 1,700,000 cartons; 

(2) District 2: Unlimited cartons; 

(3) District 3: Unlimited cartons; 

(4) District 4: Unlimited cartons. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
Dated: February 2, 1983. 
D. S. Kuryloski, 
Deputy Director, Fruit and Vegetable Division 
Agricultural Marketing Service. 
[FR Doc. 83-3163 Filed 2-2-83; 11:59 am] 
BILLING CODE 3410-02- 


DEPARTMENT OF JUSTICE 


immigration and Naturalization 
Service 


8 CFR Part 214 


Nonimmigrant Ciasses; Alien 
Graduates of United States Medical 
Schools 


AGENCY: Immigration and Naturalization 
Service, Justice. 


ACTION: Final rule. 


SUMMARY: This rule incorporates an 
existing interpretation relating to alien 
graduates of United States medical 
schools who seek admission to the 
United States. Publishing this 
interpretative rule will assist the public 
in understanding the eligibility of these 
alien medical graduates for temporary 
worker classification. 
DATE: Effective February 3, 1983. 
FOR FURTHER INFORMATION CONTACT: 
For General Information: Stanley J. 
Kieszkiel, Acting Instructions Officer, 
Immigration and Naturalization Service, 
425 I Street, NW., Washington, D.C. 
20536, Telephone: (202) 633-3048. 
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For Specific Information: Alice 
Strickler, Immigration Examiner, 425 I 
Street, NW., Washington D.C. 20536, 
Telephone: (202) 633-5014. 
SUPPLEMENTARY INFORMATION: The 
Health Professions Educational 
Assistance Act of 1976, Pub. L. 94-484, 
placed restrictions on the admission of 
foreign medical graduates and added 
section 101(a)(41) to the Immigration and 
Nationality Act. That section defines 
“graduates of a medical school” as 
“aliens who have graduated from a 
medical school or who have qualified to 
practice medicine in a foreign state, 
other than such aliens who are of 
national or international renown in the 
field of medicine.” 

Public Law 94-484 also amended 
section 101 (a)(15)(H) of the Act. Asa 
result of that amendment, a graduate of 
a medical school coming to the United 
States as an H-1 alien of distinguished 
merit and ability to perform services as 
a member of the medical profession 
must be coming primarily to teach or 
conduct research, or both, at or for a 
public or nonprofit private educational 
or research institution or agency at the 
invitation of that institution or agency. 
Any patient care performed by the alien 
must be incidental to the teaching or 
research. In addition, a graduate of a 
medical school coming to the United 
States to perform services as a member 
of the medical profession is ineligible for 
classification as an H-2 temporary 
worker. 

It was originally thought that the term 
“graduates of a medical school,” for 
purposes of section 101(a)(15)(H) of the 
Act, included alien graduates of United 
States medical schools. On July 5, 1979, 
however, the General Counsél of the 
Immigration and Naturalization Service 
issued an advisory opinion stating that 
the term is limited to graduates of 
foreign medical schools. Consequently, 
alien graduates of United States medical 
schools are eligible for H-1 and H-2 
Classification. 

The General Counsel's interpretation 
was based on the legislative history of 
Pub. L. 94-84. In his opinion, he cited 
House Report 94-266 which discussed 
the problems caused by graduates of 
foreign medical schools. 

Public Law 94-484 had initially placed 
certain testing requirements on all alien 
medical school graduates seeking 
immigrant visas or exchange visitor's 
visas. The General Counsel pointed out 
that in 1977, Pub. L. 95-83 eased the 
effects of the prior legislation by 
exempting from these requirements 
immigrants and foreign exchange 
visitors who were graduates of United 
States-accredited medical schools 


regardless of where the schools were 
located. Graduates of Canadian medical 
schools which were accredited in the 
United States thus became eligible for 
immigrant or exchange visitor's visas. 
Nevertheless, Congress has not 
amended the provisions relating to the 
admission of foreign medical graduates 
as temporary workers. Under the 
circumstances, for purposes of 
qualifying as an H-1 or H-2 temporary 
worker, an alien graduate of a United 
States-accredited medical school 
physically located abroad is considered 
to have graduated from a medical school 
in a foreign state. 

On July 9, 1979, all Immigration 
Service offices were advised, in 
accordance with the General Counsel's 
opinion, that the term “graduates of a 
medical school” includes only aliens 
who have graduated from medical 
schools in a foreign state or who have 
qualified to practice medicine in a 
foreign state. Although this 
interpretation has been followed since 
that time, the Service believes that 
including it in the Code of Federal 
Regulations will assist the public in 
understanding it. 

It should be noted that, while it is 
technically possible for an alien 
graduate of a United States medical 
school to qualify for H-2 classification, 
the alien would more likely seek H-1 
classification. A petition for H-1 
classification, unlike that for H-2 
classification, is easier to file because it 
does not require a certification from the 
Secretary of Labor concerning the 
availability of United States workers. 

The former 8 CFR 214.2(h)(2) (iii) is 
divided into two paragraphs: 8 CFR 
214.2(h)(2)(iii) and (iv), and revised for 
editorial reasons. New CFR 
214.2(h)(2)(iv) also clarifies that a 
physician who graduated from medical 
school in a foreign state who is of 
national or international renown in the 
field of medicine is exempt from the 
requirement for enagaging primarily in 
teaching or research, or both, for 
purposes of H-1 classification. A new 8 
CFR 214.2(h)(v) containing the Service 
interpretation on alien graduates of 
United States medical schools is added, 
and the former paragraphs, 8 CFR 
214.2(h) (iv) and (v) are redesignated as 
8 CFR 214.2(h) (vi) and (vii) respectively 
and are republished with minor editorial 
changes. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rule making and 
delayed effective date is unnecessary 
because the rule is interpretative and 
merely formalizes existing practice. 

In accordance with 5 U.S.C. 605(b), the 
Commissioner certifies that the rule will 
not have a significant economic impact 
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on a substantial number of small 
entities. This rule is not a major rule 
within the meaning of section 1(b) of EO 
11291. 


List of Subjects in 8 CFR Part 214 


Administrative practice and 
procedure, Aliens, Schools. 


Accordingly, Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
to read as follows: 


PART 214—NONIMMIGRANT CLASSES 


In § 214.2, paragraphs (h)(2) (iii) 
through (vii) are revised to read as 
follows: 


§ 214.2 Special requirements for 
admission, extension, and maintenance of 
status. 

(h) ** * 

(2) ** * 

(iii) General documentary 
requirements for H-1 physicians. A 
petitioner seeking to have a physician 
classified under section 101(a)(15)(H) (i) 
of the Act shall attach to the petition 
satisfactory evidence that the physician 
has a full and unrestricted license to 
practice medicine in a foreign state or 
has graduated from a medical school in 
the United States or in a foreign state. 

{iv) H-1 classification for alien 
graduates of foreign medical schools. A 
petitioner seeking to have a physician 
who graduated from a medical school in 
a foreign state classified under section 
101(a)(15)(H)({i) of the Act must establish 
that the beneficiary is coming to the 
United States primarily to teach or 
conduct research, or both, at or for a 
public or nonprofit private educational 
or research institution or agency at the 
invitation of the institution or agency. 
The petitioner must also submit 
documents which establish that any 
patient care activities by the beneficiary 
are incidental to the physician's 
teaching or research. A physician who 


~ graduated from a medical school in a 


foreign state who is of national or 
international renown in the field of 
medicine is exempt from this 
requirement. 

(v) H-1 and H-2 classification for 
alien graduates of United States 
medical schools. The term “graduates of 
a medical school” as defined in section 
101(a)(41) of the Act means aliens who 
have graduated from medical schools in 
a foreign state, who have qualified to 
practice medicine in a foreign state, or 
who have graduated from United States- 
accredited medical schools abroad. An 
alien graduate of a medical school in the 
United States who is in all respects 
qualified for nonimmigrant classification 
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under section 101(a)(15)(H)fi) or {ii) of 
the Act is eligible for that classification 
in order to participate in a medical 
residency in the United States, and is 
also eligible for that classification in 
order to perform-any other services as a 
member of the medical profession, 
including services primarily involving 
direct patient care. 

(vi) Nurses. A petitioner seeking to 
accord a nurse a classification as a 
nonimmigrant under section 101 
(a)(15)(H)(i) of the Act shall attach to the 
petition (Form I-129B}-(A) Evidence that 
the beneficiary has obtained a full and 
unrestricted license to practice 
professional nursing in the country 
where the beneficiary obtained nursing 
education, or evidence that the 
education was obtained in the United 
States or Canada; (B) evidence that the 
beneficiary has passed the examination 
given by the Commission on Graduates 
of Foreign Nursing Schools, 
Philadelphia, Pa. 19104, or evidence that 
the beneficiary has obtained a full and 
unrestricted license to practice 
professional nursing in the state of 
intended employment; and (C) a 
statement by the petitioner certifying 
that the beneficiary is fully qualified and 
eligible under the laws governing the 
place of intended employment to engage 
in the practice of professional nursing 
immediately upon admission to the 
United States, and that under those laws 
the petitioner is authorized to employ 
the beneficiary to perform services as a 
professional nurse. If the laws governing 
the place where the services will be 
performed place any limitations on the 
services to be rendered by the 
beneficiary, the statement should 
contain details as to the limitations. The 
district director shall consider any 
limitations in determining whether the 
services which the beneficiary would 
perform are of the exceptional nature 
required by the Act. 

(vii) Accompanying aliens. Managers, 
trainers, musical accompanists, and 
other persons determined by the district 
director to be necessary for successful 
performance by the beneficiary of a 
petition approved for classification 
under section 101({a}{15)(H){i) of the Act 
may also be accorded this classification 
if included in the same or a separate 
petition. The petitioner must establish 
that accompanying aliens possess 
unique qualities, experience, or 
knowledge of the performance as to 
render success of the performance 
dependent upon their participation. 

(Sec. 101(a)(41), 101(a)(15)(H) and 214 of the 
Immigration and Nationality Act, as 
amended; (8 U.S.C. 1101(a){41), 
1101({a)(15)(H), and 1184)) 


Dated: January 14, 1983. 
Andrew J. Carmichael, Jr., 
Associate Commissioner, Examinations, 
Immigration and Naturalization Service. 
[FR Doc. 83-2825 Filed 2-2-83; &45 am] 
BILLING CODE 4410-10-M 


8 CFR Parts 214 and 245 


nt Classes; Adjustment of 
Status to That of Persons Admitted for 
Permanent Residence 


AGENCY: Immigration and Naturalization 
Service, Justice. 
ACTION: Final rule. 


SUMMARY: This final rule amends the 
regulations to identify eligibility and 
provide instructions for adjustment of 
status to permanent residence under the 
Virgin Islands Nonimmigrant Alien 
Adjustment Act of 1982 in order to 
eliminate the uncertainty and insecurity 
of aliens who legally entered the Virgin 
Islands as non-immigrants under the 
Temporary Alien Labor Program. 
EFFECTIVE DATE: February 2, 1983. 

FOR FURTHER INFORMATION CONTACT: 

For General Information: Stanley J. 
Kieszkiel, Acting Instructions Officer, 
Immigration and Naturalization 
Service, 425 I Street, NW., 
Washington, D.C. 20536. Telephone: 
(202) 633-3048. 

For Specific Information: Thomas Cook, 
Immigration Examiner, Joseph D. 
Cuddihy, Immigration Examiner, 425 I 
Street, NW., Washington, D.C. 20536. 
Telephone: (202) 633-5014. 

SUPPLEMENTARY INFORMATION: On 

September 30, 1982, Pub. L. 97-271 (96 

Stat. 1157), was enacted. Section 2 of 

that law amended the Immigration and 

Nationality Act, 8 U.S.C. 1101 et seq., to 

allow for the adjustment of status of 

certain aliens in the U.S. Virgin Islands. 
The new 8 CFR 245.5 provides for the 

adjustment of status of aliens in the U.S. 

Virgin Islands who had been admitted 

as H-2 temporary workers and their 

accompanying spouse and children on 
or before June 30, 1975. They must have 
continuously resided in the U.S. Virgin 

Islands since that date, and must be 

physically present in the U.S. Virgin 

Islands at the time of application. 8 CFR 

214.2(h}(3){ii) is amended by adding that 

H-2 temporary worker visa petitions 

will not be approved for workers in the 

Virgin Islands, except petitions for 

entertainers and athletes for a period 

not to exceed 45 days. 8 CFR 214.2(h)}(11) 

is amended by adding that the only H-2 

extensions of stay that will be 

considered are those for entertainers 

and athletes for a maximum stay of 45 

days. 
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Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because the amendment is required by 
statute. 

In accordance with 5 U.S.C. 605{b), the 
Commissioner of Immigration and 
Naturalization certifies that the rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

This order is not a major rule within 
the definition of section 1{b) of E.O. 
12291. 


List of Subjects 
8 CFR Part 214 


Administrative practice and 
procedure, Aliens, Employment. 


8 CFR Part 245 


Aliens, Immigration and Nationality 
Act. 

Accordingly, Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 


PART 214—NONIMMIGRANT CLASSES 


1. In § 214.2, paragraphs (h)(3){ii) and 
(iii) are redesignated as paragraphs 
(h)(3){iii) and {iv) and revised, a new 
paragraph (h)(3)fii) is added, and 
paragraph (h){11) is revised to read as 
follows: 


§ 214.2 Special requirements for 
admission, extension, and maintenance of 
status. 


* * * * * 


(h) * * ® 

(3) es * 

(ii) U.S. Virgin Islands. After 
September 29, 1982, vias petitions filed 
under section 101{a)(15)(H{ii) of the Act 
for employment in the U.S. Virgin 
Islands may be approved only for 
entertainers or athletes for periods not 
to exceed 45 days. 

(iii) Multiple beneficiaries. When the 
petitioner seeks the services of more 
than one beneficiary and all the 
beneficiaries are not included in a single 
certification, a separate visa petition 
must be submitted for the beneficiary or 
beneficiaries covered in each 
certification. 

(iv) Statement of need. A statement 
shall be furnished with the visa petition 
describing in detail the situation or 
conditions which make it necessary to 
bring the alien to the United States, and 
whether the need is temporary, 
seasonal, or permanent; if temporary or 
seasonal, the statement shall indicate 
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whether the situation or conditions are 
expected to be recurrent. 


(11) Extension of stay. An extension 
of stay may be authorized in increments 
of not more than 12 months each under 
the same terms and conditions that 
apply to an admission, except that an 
applicant for an individual extension on 
Form I-539 does not need a new petition 
to continue previously authorized 
employment or training. A new petition 
is required on behalf of an applicant 
who seeks employment or training other 
than that previously authorized, and the 
applicant, if maintaining status, may be 
granted an extension of stay for the 
period of validity of the approved 
petition without a Form I-539. Form - 
129B must be used when filing an 
application for a group extension; 
however, when Form I-129B is filed 
solely for that purpose, there is no 
appeal from a denial. In the case of an 
alien as defined in section 
101(a)(15)(H)(ii) of the Act, the 
application for extension must be 
accompanied by a labor certification or 
a notice that the certification cannot be 
made; and the alien shall not be granted 
an extension which would result in an 
unbroken stay in the United States for 
more than 3 years. An application for an 
alien athlete or entertainer, admitted 
under section 101(a)(15)(H){ii) of the Act 
to perform services in the United States 
Virgin Islands, cannot be approved for 
extension of stay beyond a total of 45 
days. 


7 * * 7 . 


PART 245—ADJUSTMENT OF STATUS 
TO THAT OF PERSONS ADMITTED 
FOR PERMANENT RESIDENCE 


§§ 245.5, 245.6, and 245.7 [Redesignated 
as §§ 245.6, 245.7, and 245.8] 


2. Sections 245.5, 245.6, and 245.7 are 
redesignated as §§ 245.6, 245.7, and 
245.8, respectively, and the following 
new § 245.5 is added to read as follows: 


§ 245.5 Adjustment of Status under the 
Nonimmigrant Alien Adjustment Act of 1982 
(Pub. L. 97-271) 

(a) Application. Each person applying 
for benefits under the Virgin Islands 
Nonimmigrant Alien Adjustment Act 
(Pub. L. 97-271) must file a Form I-485 
application with the district director 
having jurisdiction over the Virgin 
Islands of the United States. Each 
applicant must file a separate 
application with the appropriate fee. No 
application for benefits under Pub. L. 
97-271 may be filed after September 30, 
1983. 


(b) Eligibility. Benefits under Pub. L. 
97-271 are limited to aliens who— 

(1) Were inspected and admitted to 
the Virgin Islands of the United States 
either as nonimmigrant workers under 
section 101(a)(15)(H)(ii) of the Act or as 
the spouses or minor children of such 
workers; 

(2) Have resided continuously in the 
Virgin Islands of the United States since 
June 30, 1975; 

(3) Are physically present in the 
Virgin Islands of the United States at the 
time of filing of the applications; and 

(4) Are admissible to the United 

States except under paragraphs (14), 
(20), (21), (25), and (32) of section 212(a) 
of the Act. 
(Secs. 103, 214, 245 Immigration and 
Nationality Act, as amended; (8 U.S.C. 1103, 
1184, 8 U.S.C. 1255, Sec. 2, 96 Stat. 1157, 8 
U.S.C, 1255 note)) 

Dated: January 7, 1983. 

Alan C. Nelson, 

Corhmissioner of Immigration and 
Naturalization. 

(FR Doc. 83-2676 Filed 2-2-83; 6:45 am] 
BILLING CODE 4410-10-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 82-CEF-6-AD; Amdt. 39-4559) 


Airworthiness Directives; Britten- 
Norman Models BN-2, BN-2A, BN-2A- 
6, BN-2A-8, BN-2A-9, BN-2A-26, BN- 
2A-27, BN2A MKIill, BN2A MKIII-2, 
BN2A MKIll-3 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final Rule. 


SUMMARY: This amendment revises 
Airworthiness Directive (AD) 82-24-06, 
Amendment 39-4506, applicable to 
Britten Norman Model BN-2 Series 
Islander and BN-2A MKIII Series 
Trislander airplanes which requires 
inspection and, if necessary, 
replacement or modification of 
carburetor air box shutters. It deletes 
applicability of this AD to Models BN- 
2A-2, BN-2A-3, BN-2A-20 and BN-2A- 
21 airplanes because these models have 
fuel injection engines and are not 
equipped with carburetor air boxes. This 
action will relieve a restriction on 
owners of the airplane models deleted 
without adversely affecting safety. 


EFFECTIVE DATE: February 7, 1983. 
Compliance: As prescribed in the body 
of the AD. 
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ADDRESSES: Information pertaining to 
this revision is contained ix: the Rules 
Docket, Office of the Regional Counsel, 
FAA, Room 1558, 601 East 12th Street, 
Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 
C. Christie, Manager, Aircraft 
Certification Staff, AEU-100, Europe, 
Africa and Middle East Office, FAA, c/o 
American Embassy, Brussels, Belgium, 
Telephone 513.38.30; or Paul Cormaci, 
Federal Aviation Administration ACE- 
109, 601 East 12th Street, Kansas City, 
Missouri 64106 Telephone (816) 374- 
6932. 


SUPPLEMENTARY INFORMATION: As a 
result of several reports of air box 
shutters cracking on Britten-Norman 
Models BN-2 and BN-2A MKIII series 
airplanes, the FAA published AD 82-24- 
06 (Amendment 39-4506) which requires 
inspection and modification of the 
carburetor air box shutters. Since 
publication of this AD, the FAA has 
determined that it was made applicable 
to certain models (BN-2A-2, BN-2A-3, 
BN-2A-20 and BN-2A-21) which have 
fuel injection engines and are not 
equipped with carburetor air boxes. This 
amendment revises the AD by deleting 
all reference to these model airplanes 
and has no adverse effect on safety. 

Since this amendment is both 
clarifying and relieving in nature and 
imposes no additional burden on any 
person, notice and public procedure 
hereon are impracticable, and good 
cause exists for making this amendment 
effective in less than 30 days. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly and pursuant to the 
authority delegated to me by the 
Administrator, the applicability 
statement of AD 82-24-06, Amendment 
39-4506, § 39.13 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
so that it now reads as follows: 
Britten-Norman: Applies to Models BN-2, 

BN-2A, BN-2A-6, BN-2A-8, BN-2A-9, 
BN-2A-26, BN-2A-27, BN2A MKIII, 
BN2A MKIII-2, and BN2A MKIII-3 (all 
serial numbers) airplanes certificated in 
any category. 

This amendment becomes effective 
February 7, 1983. 


Secs. 313({a), 601 and 603 of the Federal 


-Aviation Act of 1958, as amended (49 U.S.C. 


1354(a), 1421 and 1423); Sec. 6(c) Department 
of Transportation Act (49 U.S.C. 1655{a)); Sec. 
11.89 of the Federal Aviation Regulations (14 
CFR Sec. 11.89). 

Note—The FAA has determined that this 
amendment involves revision of a regulation 
which is not considered to be major under 
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Executive Order 12291 or significant under 
DOT Regulatory Policies and Procedure (44 
FR 11034: February 26, 1979) because it has 
no adverse effect on the economy and 
reduces a regulatory burden. 

Issued in Kansas City, Missouri, on January 
21, 1983. 
John E. Shaw, 
Acting Director, Central Region. 
(FR Doc. 83-2926 Filed 2-2-83; 6:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 39 
[Docket No. 82-CE-26-AD; Amdt. 39-4465] 


Airworthiness Directives, Embraer 
Models EMB-110P1 and EMB-110P2 
Airplanes; Correction 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Correction of Final Rule. 


SUMMARY: This action corrects 
Airworthiness Directive (AD) 82-20-02, 
Amendment 39-4465 (47 FR 42321- 
42323), applicable to Embraer Models 
EMB-110P1 and EMB-110P2 airplanes. 
This correction is necessary since the 
phrase “equipped with pneumatic 
deicing systems” was inadvertently 
omitted from the applicability statement 
when the AD was issued and published 
in the Federal Register. 

EFFECTIVE DATE: February 7, 1983. 

FOR FURTHER INFORMATION CONTACT: 
George Carver, ACE-130A, Atlanta 
Aircraft Certification Office, FAA, P.O. 
Box 20636, Atlanta, Georgia 30320; 
Telephone (404) 763-7781. 


SUPPLEMENTARY INFORMATION: 
Subsequent to the issuance of AD 82- 
20-02, Amendment 39-4465 (47 FR 
42321-42323), applicable to Embraer 
Models EMB-110P1 and EMB-110P2 
airplanes, the FAA ascertained that the 
phrase “equipped with pneumatic 
deicing systems” was inadvertently 
omitted from the applicability statement 
of the AD when it was published in the 
Federal Register. Therefore, action is 
taken herein to make this correction. 
Since this action is both relieving and 
clarifying in nature, notice and public 
procedure thereon are not considered 
necessary. 


List of Subjects in 14 CFR Part 39 


Aviation safety, Aircraft. 


In FR Doc. 82-CE-26-AD (47 FR 
42321-42323) appearing on page 42322 in 
the Federal Register of September 27, 
1982, make the following correction: 

Restate the applicability statement to 
read as follows: 


“Embraer: Applies to Models EMB-110P1 and 
EMB-110P2 (S/Ns 110001 through 110415) 


airplanes equipped with pneumatic 
deicing systems certificated in any 
category. 
(Sec. 313(a), 601 amd 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a), 1421 and 1423); Sec. 6(c) of the 
Department of Transportation Act (49.U.S.C, 
1655(c); and Sec. 11.89 of the Federal Aviation 
Regulations (14 CFR Sec. 11.89)). 
Issued in Kansas City, Missouri, on January 
21, 1983. 
John E. Shaw, 
Acting Direetor, Central Region. 
[FR Doc. 83-2990 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 271 


(Docket No. RM79-76-124 (Louisiana—8); 
Order No. 277] 


High-Cost Gas Produced From Tight 
Formations; Louisiana 


AGENCY: Federal Energy Regulatory 
Commission. 


ACTION: Final rule. 


SuMMARY: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the State of Louisiana Office of 
Conservation that the Gray Sand in the 
Smackover Formation be designated as 
a tight formation under § 271.703(d). 
EFFECTIVE DATE: This rule is effective 
January 21, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Steven Ross, (202) 357-8571 or Walter 
Lawson, (202) 357-8556. 
SUPPLEMENTARY INFORMATION: 

Issued: January 21, 1983. 

In the matter of High-Cost Gas 
Produced from Tight Formations; Docket 
No. RM79-76-124 (Louisiana—8), Order 
No. 277. 

The Commission hereby amends 
§ 271.703(d) of its regulations to include 
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the Gray Sand in the Smackover 
Formation underlying portions of 
Bienville, Bossier, Claiborne, Lincoln, 
Ouchita, Union, and Webster Parishes 
in North Louisiana as a designated tight 
formation, eligible for incentive pricing 
under § 271.703. The amendment was 
proposed in a Notice of Proposed 
Rulemaking by the Director, Office of 
Pipeline and Producer Regulation, 
(OPPR), issued July 23, 1982 (47 FR 
32731, July 29, 1982), based on a 
recommendation by the State of 
Louisiana Office of Conservation 
(Louisiana) that the Gray Sand in the 
Smackover Formation be designated as 
a tight formation. On August 10, 1982, 
Louisiana amended its recommendation 
to include additional acreage in Webster 
Parish, and an Amended Notice of 
Proposed Rulemaking reflecting such 
amendment was issued by the Director, 
OPPR, on September 3, 1982 (47 FR 
39865, September 10, 1982).* 

Evidence submitted by Louisiana 
supports the assertion that the Gray 
Sand in the Smackover Formation meets 
the guidelines contained in 
§ 271.703(c)(2). The Cammission adopts 
the Louisiana recommendation, as 
amended. 

This amendment shall become 
effective immediately. The Commission 
has found that the public interest 
dictates that new natural gas supplies 
be developed on an expedited basis, 
and, therefore, incentive prices should 
be made available as soon as possible. 
The need to make incentive prices 
immediately available establishes good 
cause to waive the thirty-day 
publication period. 


List of Subjects in 18 CFR Part 271 


Natural gas, Incentive price, Tight 
formations. 
(Department of Energy Organization Act, 42 
U.S.C. 7101 et seq.; Natural Gas Policy Act of 
1978, 15 U.S.C. 3301-3432; Administrative 
Procedure Act, 5 U.S.C. 553) 


PART 271—[ AMENDED] 


In consideration of the foregoing, Part 
271 of Subchapter H, Chapter I, Code of 
Federal Regulations, is amended as set 
forth below, effective January 21, 1983. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

Section 271.703 is amended by adding 
new paragraph (d) (117) to read as 
follows: 


1Comments were invited on the proposed rule, 
and one comment supporting the recommendation 
was received. No party requested a public hearing 
and no hearing was held. 
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Tight formations. 


* * * 


§ 271.703 


(d) Designated tight formations. * * * 

(117) Gray Sand in Smackover 
Formation in Louisiana. RM79-76-124 
(Louisiana—8) {i} Delineation of 
formation. The Gray Sand in the 
Smackover Formation is located in the 
following portions of Bienville, Bossier, 
Claiborne, Lincoln, Ouchita, Union, and 
Webster Parishes, north Louisiana: 
Township 22 North, Range 8 West 
through 13 West; Township 21 North, 
Range 2 West through 13 West; 
Township 20 North, Range 2 West 
through 13 West; Township 19 North, 
Range 1 East; Township 19 North, Range 
1 West through 10 West; Township 18 
North, Range 1 East; Township 18 North, 
Range 1 West through 5 West. 

{ii) Depth. The Gray Sand in the 
Smackover Formation is defined as that 
formation occurring between the 
measured depths of 11,000 and 11,570 
feet on the induction electric log of the 
Sun Oil Company—Northcott No. 2 
Well, located in Section 29, Township 22 
North, Range 11 West, Bossier Parish. 
[FR Doc. 83-2833 Filed 2-2-83; 8:45 am] 

BILLING CODE 6717-01-M 


18 CFR Part 271 


[Docket No. RM79-76-11S (New Mexico—2 
Addition); Order No. 274] 


High-Cost Gas Produced From Tight 
Formations; New Mexico 


AGENCY: Federal Energy Regulatory 
Commission. 
ACTION: Final rule. 


SUMMARY: The Federal Regulatory 
Energy Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5}, the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the State of New Mexico Oil 
Conservation Division that additional 
areas of the Atoka Formation be 
designated as a tight formation under 
§ 271.703(d). 

EFFECTIVE DATE: This rule is effective 
January 21, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Steven Ross, (202) 357-8571 or Victor 
Zabel, (202) 357-8616. 
SUPPLEMENTARY INFORMATION: 

In the matter of: High-Cost Gas 
Produced from Tight Formations; Docket 
No. RM73-78-119 (New Mexico—2 
Addition); Order No. 274. 

Issued: January 21, 1983. 


The Commission hereby amends 
§ 271.703(d) of its regulations to include 
additional areas of the Atoka Formation 
underlying lands in Lea County, New 
Mexico, as a designated tight formation 
eligible for incentive pricing under 
§ 271.703. The amendment was proposed 
in a Notice of Proposed Rulemaking by 
the Director, Office of Pipeline and 
Producer Regulation, issued June 8, 1982 
(47 FR 25540, June 14, 1982), based on a 
recommendation by the State of New 
Mexico Oil Conservation Division (New 
Mexico} in accordance with § 271.703, 
that the additional areas of the Atoka 
Formation be designated as a tight 
formation. 

The Commission received three 
comments in response to the Notice of 
Proposed Rulemaking. Champlin 
Petroleum Company and James R. 
McCrory, royalty owner and oil and gas 
operator, submitted comments in 
support of the recommendation. 
Southern California Gas Company and 
its affiliate, Pacific Gas Supply 
Company (SoCalGas), filed comments 
opposing New Mexico’s 
recommendation. 

According to $271.703(c)(2){i}(A), for 
an area to be designated as a tight 
formation, the estimated average in situ 
permeability, throughout the pay 
section, must be expected to be 0.1 
millidarcy (md) or less. One method 
used to determine permeability is based 
upon the Morris-Biggs equation. This 
equation includes a constant value 
when used to calculate permeability for 
natural gas. New Mexico used the 
Morris-Biggs equation to calculate the 
permeability of the Atoka Formation, 
and the evidence it submitted revealed 
that its calculations were based on the 
use of a constant of 80. 

SoCalGas urged the Commission to 
exclude from tight formation designation 
portions of the recommended Atoka 
Formation on the grounds that New 
Mexico, in applying the Morris-Biggs 
equation, used a constant of 80, and that 
it failed to justify the use of this 
constant. SoCalGas further argued that 
the use of a larger constant would have 
yielded a permeability calculation which 
would substantially exceed the 0.1 md 
standard allowed by §271.703(c)(2)(i)(A). 
The Commission has determined that 
the accepted constant for calculating 
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permeability for natural gas, using the 
Morris-Biggs equation, will vary from a 
low of 71 to a high of 87 and that the 
generally accepted constant is 79.' Use 
of the larger constant of 87 in the 
Morris-Biggs equation results in a 
permeability value of .0495 md which is 
well below the .1 md guideline 
expressed in § 271.703{c)(2}{i)(A). Since 
a lower constant in the equation results 
in a lower permeability value, use of the 
constant of 80 by New Mexico is 
acceptable. 

SoCalGas further argued that the 
evidence presented regarding the pre- 
stimulated production rate was 
insufficient to meet the Commission's 
quidelines as detailed in 
§ 271.703(c)(2)(i)(B). These guidelines 
specify that the maximum allowable 
production rate, without stimulation, for 
a well completed in a formation, the 
average depth to the top of which is 
12,200 feet, is 1238 Mcf per day. 

As the McDonald No. 1 Well is the 
only well completed in the 
recommended area,? information 
regarding pre-stimulated flow rates is 
not available for much of the 
recommended area. Because this 
recommendation involves an addition to 
the area designated in Docket No. 
RM79-76 (New Mexico-2), (Order No. 
138, issued March 30, 1981), New Mexico 
also reviewed evidence that was 
submitted in the proceedings for the 
designation of that formation. 
Accordingly, New Mexico examined the 
permeability of the Betenbough No. 1 
Well, which is completed in the portion 
of the Atoka Formation which has 
previously been designated as a tight 
formation. The Betenbough No. 1 Well 
had a pre-stimulated flow rate below 
403 Mcf per day. New Mexico then 
compared the permeability calculations 
of the two wells, and obtained a ratio of 
1.67. It then multiplied the pre- 
stimulated flow rate of the Betenbough 
No.1 Well by 1.67, and determined that 
the pre-stimulated flow rate for the 
McDonald No. 1 Well would be 
approximately 673 Mcf per day. New 
Mexico also submitted evidence 
showing that the post-stimulation 
production rate for the Betenbough No. 1 


1 See Schlumberger Log Interpretation Charts 
Permeability: Sandstones, Shaly Sands, Chart K-2, 
Page 73, 1978 Edition. 

? New Mexico noted in its recommendation that 
eighteen wells, other than the McDonald No. 1 Well, 
penetrated the formation in the recommended areas. 
Twelve of the wells were plugged and abandoned. 
Four of these plugged and abandoned wells are 
located in the west contiguous area and eight wells 
are located in the east contiguous area. The 
remaining six wells were completed in a different 
formation. 
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Well has ranged from 177 Mef to 795 
Mcf per day. 

The Commission therefore finds that 
the evidence submitted by New Mexico 
supports the assertion that the 
additional areas of the Atoka Formation 
meet the guidelines contained in 
§ 271.703(c)(2). Thus, the Commission 
adopts the New Mexico 
recommendation. 


List of Subjects in 18 CFR Part 271 


Natural gas, Incentive price, Tight 
formations. 


(Department of Energy Organization Act, 42 
U.S.C. 7101 et seqg.; Natural Gas Policy Act of 
1978, 15 U.S.C. 3301-3432; Administrative 
Procedure Act, 5 U.S.C. 553) 


PART 271—[AMENDED] 


In consideration of the foregoing, Part 
271 of Subchapter H, Chapter I, Code of 
Federal Regulations, is amended as set 
forth below, effective January 21, 1983. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 


Section 271.703 is amended by 
revising paragraph (d)(19) to read as 
follows: 


§ 271.703 Tight formations. 


* . e * * 


(d) Designated tight formations. * * * 

(19) Atoka Formation in New Mexico. 
RM79-76 (New Mexico—2). (i) 
Delineation of formation. The Atoka 
Formation is found in Lea County, New 
Mexico, and underlies an area 
approximately 9 miles north of 
Lovington, New Mexico, 3 miles 
southwest of Tatum, New Mexico, and 
15 miles west of the Texas border. The 
formation underlies Township 12 South, 
Range 35 East, Sections 31 through 36; 
Township 12 South, Range 36 East, 
Sections 31 through 36; Township 13 
South, Ranges 35 and 36; All; Township 
14 South, Range 35 East, Sections 1 
through 24; and Township 14 South, 
Range 36 East, Sections 1 through 24, 
NMPM. 

(ii) Depth. The Atoka Formation is 
defined as that formation the depth to 
the top of which ranges from 11,500 to 
12,450 feet, and averages 12,200 feet, and 
the base of which is defined by the top 
of the Morrow Formation. The thickness 
varies from 375 to 750 feet. 

[FR Doc. 83-2636 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-™ 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 25 

[CGD 82-112] 

Editorial Citation; Claims Regulations 


AGENCY: Coast Guard. 
ACTION: Final rule. 


SUMMARY: This amendment updates the 
references to Title 31 U.S.C. found in 33 
CFR Part 25. These references, which 
delegate settlement authority to the 
Chief Counsel, were revised and 
recodified without substantive change 
by the Money and Finance Codification 
Act of 1982, Pub. L. 97-258. 


DATE: This amendment is effective on 
February 3, 1983. 


FOR FURTHER INFORMATION CONTACT: 
LCDR William K. Bissell, Office of Chief 
Counsel (G-LCL/34), Room 3414, U.S. 
Coast Guard Headquarters, 2100 Second 
Street SW, Washington, DC 20593, (202) 
426-2245. 
SUPPLEMENTARY INFORMATION: The 
Money and Finance Codification Act of 
1982, Pub. L. 97-258, revised and 
recodified certain laws in Title 31, 
United States Code, “Money and 
Finance,” without substantive change. 
Paragraph (a) of 33 CFR 25.131 delegates 
to the Chief Counsel of the Coast Guard 
the authority to carry out the functions 
of the Secretary or the head of an 
agency under 31 U.S.C. 240-243 and 951- 
953, among others. Paragraph (b) of that 
section also delegates to the Comptroller 
the authority to carry out the functions 
of the head of an agency under 31 U.S.C. 
951-953. Since these sections have been 
recodified by Pub. L. 97-258 and are now 
located in 31 U.S.C. §§ 3721 and 3711 
respectively, it is necessary to amend 33 
CFR § 25.131 to reflect this change. 
Because this amendment is an 
editorial change only, notice and public 
comment are unnecessary under 5 
U.S.C. 552(b)(3)(B). The Coast Guard has 
determined that this amendment is not a 
major rule under Executive Order 12291 
and is nonsignificant under the 
guidelines set forth in Policies and 
Procedures for Simplification, Analysis, 
and Review of Regulations (DOT Order 
2100.5 of 5-22-80). A draft Evaluation 
has not been prepared since the impact 
is expected to be minimal. This 
amendment is a nonsubstantive editorial 
change. For this reason the Coast Guard 
certifies that this amendment will not 
have a significant impact upon a 
substantial number of small entities. 
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Drafting Information 

The principal persons involved in 
drafting this amendment are LCDR 
William K. Bissell, Project Manager, 
Office of Chief Counsel and LT Walter J. 
Brudzinski, Project Attorney, Office of 
Chief Counsel. 


List of Subjects in 33 CFR Part 25 


Authority delegations (government 
agencies), Claims, Tort claims. 


PART 25—[AMENDED] 


In consideration of the foregoing, Part 
25 of Title 33 Code of Federal 
Regulations is amended as follows: 

1. The authority citation of Part 25 
reads as follows: 

Authority: 14 U.S.C. 633; 49 CFR 1.45({a); 49 
CFR 1.45(b); 49 CFR 1.46(b). 


2. Section 25.131 is amended by 
revising paragraphs (a)(10) and (a)(11) 
and paragraph (b) to read as follows: 


§ 25.131 Delegation of authority. 

(a) eee 

(10) To carry out the functions of the 
head of an agency under the Military 
Personnel and Civilian Employees’ 
Claims Act, as amended (31 U.S.C. 
3721); 

(11) To carry out the functions of the 
head of an agency under the Federal 
Claims Collection Act of 1966, as 
amended (31 U.S.C. 3711); 

(b) The Comptroller is delegated the 
authority to carry out the functions of 
the head of an agency under the Federal 
Claims Collection Act of 1966, as 
amended (31 U.S.C. 3711). 


Dated: January 26, 1983. 
R. B. Helsel, 
Chief Counsel (Acting). 
[FR Doc. 83-2940 Filed 2-2-3; 8:45 am} 
BILLING CODE 4910-14-M 


33 CFR Part 117 
(CGD13 82-12] 


Drawbridge Operation Regulations; 
Youngs Bay, Lewis and Clark River 
and Skipanon River, Oregon 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


summany: At the request of the Oregon 
State Department of Transportation, the 
Coast Guard is changing the regulations 
governing the highway drawbridges 
across Youngs Bay at Fifth Street, in 
Astoria, Oregon (Old Youngs Bay 
Bridge), and across the Lewis and Clark 
River, mile 1.0, near Astoria, Oregon, by 
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requiring one-half hour advance notice 
of opening be given between the hours 
of 9:00 p.m. and 5:00 a.m. Vessels 
requiring openings of these bridges will 
contact the drawtender at the U.S. 101 
highway bridge across Youngs Bay at 
Smith Point, Astoria (New Youngs Bay 
Bridge) by marine radio, telephone or 
other suitable means. The Coast Guard 
also is changing the regulations 
governing the Burlington Northern 
Railroad Company bridges across 
Youngs Bay at Smith Point, and across 
the Skipanon River at Warrenton, 
Oregon. These bridges will be 
maintained in the open to navigation 
position except when required to be 
closed for the passage of trains. These 
changes are being made because of a 
steady decrease in requests for opening 
the draws. This action will relieve the 
bridge owners of the burden of having a 
person constantly available to open 
these draws and still provide for the 
reasonable needs of navigation. 

The former Oregon State removable 
span highway bridge across the 
Skipanon River at Warrenton, Oregon, 
has been replaced by a fixed span 
bridge, thus making unnecessary the 
need for drawbridge regulations 
concerning this bridge. 

EFFECTIVE DATE: March 7, 1983. 

FOR FURTHER INFORMATION CONTACT: 
John E. Mikesell, Chief, Bridge Section, 
Aids to Navigation Branch, Thirteenth 
Coast Guard District, 915 Second 
Avenue, Seattle, Washington 98174 
(Telephone: (206) 442-5864). 
SUPPLEMENTARY INFORMATION: On 18 
November 1982, the Coast Guard 
published a proposed rule {47 FR 51892} 
concerning this amendment. The 
Commander, Thirteenth Coast Guard 
District, also published this proposal as 
a Public Notice dated November 22, 
1982. In each notice interesied persons 
were given until January 3, 1983 to 
submit comments. 


Drafting Information 


The drafters of this rule are John E. 
Mikesell, project officer, and Lieutenant 
Commander D. Gary Beck, project 
attorney. 


Discussion of Comments 


Four letters were received in response 
to the Notice of Proposed Rule Making. 
Two of the letters were from federal 
agencies and offered no objection to the 
proposal. One of the letters was from a 
private individual and offered support 
for the proposal. The final letter was 
from the City of Warrenton and 
suggested that the Burlington Northern 
Railroad Company bridge across the 
Skipanon River, at Warrenton, be 


maintained in the open to navigation 
position, instead of the closed to 
navigation position as stated in the 
proposed rule. This information was 
relayed to the Burlington Northern 
Railroad Company, who subsequently 
amended their proposal to include that 
provision. This change has been 
incorporated in the final rule. Other than 
the Oregon State Departmrent of 
Transportation and the Burlington 
Northern Railroad Company, there are 
no known businesses, including small 
entities, that would be significantly 
affected by this rule. There are only 
minimal economic impacts on 
navigation or other interests. Therefore, 
an economic evaluation has not been 
prepared for this action. The Oregon 
State Department of Transportation and 
the Burlington Northern Railroad 
Company would benefit economically 
because they would be relieved of the 
burden of providing full-time 
drawtenders for infrequent bridge 
openings. 

The former Oregon State Department 
of Transportation removable span 
highway bridge across the Skipanon 
River at Warrenton, Oregon, has been 
replaced by a fixed span bridge. The 
Coast Guard issued permit number 60- 
76 on October 26, 1976, to construct a 
new bridge at this site. The bridge was 
completed in April of 1979. Therefore, 
drawbridge operating regulations are no 
longer applicable. This fact has been 
incorporated in this final rule. 

Since the Burlington Northern 
Railroad Company bridge across Youngs 
Bay at Smith Point will be maintained in 
the open to navigation position, opening 
signals for that bridge have been deleted 
from this final rule. Additionally, minor 
editorial changes have been made in 
this final rule to further clarify the 
revised regulations. 


Economic Assessment and Certification 


These final regulations have been 
reviewed under the provisions of 
Executive Order 12291 and have been 
determined not to be major rules. They 
are considered to be nonsignificant in 
accordance with guidelines set out in 
the Policies and Procedures for 
Simplification, Analysis, and Review of 
Regulations (DOT Order 2100.5 of 22 
May 1980). As explained above, an 
economic evaluation has not been 
conducted since its impact is expected 
to be minimal. In accordance with 
section 605(b) of the Regulatory 
Flexibility Act (5 U.S.C. 605{b)), it is also 
certified that these rules will not have a 
significant economic impact on a 
substantial number of small entities. 
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List of Subjects in 33 CFR Part 117 
Bridges. 
Regulations 


In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 
Regulations, is amended by revising 
section 117.740 to read as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


§ 117.740 Youngs Bay, Lewis and Clark 
River and Skipanon River, Oreg.; bridges. 

(a) The draw of the U.S. 101 highway 
bridge across Youngs Bay at Smith 
Point, Astoria (New Youngs Bay Bridge) 
shall open on signal for the passage of 
vessels. 

(b) The draws of the Burlington 
Northern railroad bridges across Youngs 
Bay at Smith Point, Astoria, and the 
Skipanon River at Warrenton, shall be 
kept fully open at all times except when 
actually required to be closed for the 
passage of trains or other railroad 
equipment or when maintenance to the 
drawspans is being performed. When a 
draw is closed and visibility at the 
drawtender’s station is less than one 
mile up or down the channel, the 
drawtender shall sound two long blasts 
every minute. When a draw is reopened, 
the drawtender shall sound one long 
blast followed by one short blast. 

(c) The draw of the Oregon State 
highway bridge across Youngs Bay at 
the foot of Fifth Street, Astoria (Old 
Youngs Bay Bridge), and the draw of the 
Oregon State highway bridge across the 
Lewis and Clark River, mile 1.0 shall 
open on signal between the hours of 5:00 
a.m. and 9:00 p.m. At all other times, at 
least one-half hour notice shall be given. 
Advance notice for openings shall be 
given to the drawtender at the New 
Youngs Bay Bridge by marine radio, 
telephone or other suitable means. 

(ad) Opening signals for the above 
listed bridges may be made by a 
whistle, horn, siren, trumpet, or by 
shouting. Signals for each bridge are: 

(1) New Youngs Bay Bridge—two long 
blasts followed by two short blasts. 

(2) Old Youngs Bay Bridge—two long 
blasts followed by one short blast. 

(3) Oregon State highway bridge 
across the Lewis and Clark River, mile 
1.0—one long blast followed by four 
short blasts. 

(e) The owners of the Old Youngs Bay, 
New Youngs Bay, and Lewis and Clark 
River bridges shall keep conspicously 
posted on both the upstream and 
downstream sides, in such a manner 
that they can be easily read at any time, 
a summary of these regulations, together 
with a notice stating exactly how the 
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bridge drawtender may be reached to 
obtain openings including radio 
frequencies, telephone numbers, and 
addresses. 


(33 U.S.C. 499; 49 U.S.C. 1655(g)(2); 49 CFR 
1.46(c)(5); 33 CFR 1.05—1(g)(3)) 
Dated: January 18, 1983. 
C. F. DeWolf, 
Rear Admiral, U.S. Coast Guard Commander, 
13th Coast Guard District. 
_ [FR Doc. 83-2938 Filed 2-2-63; 8:45 am} 
BILLING CODE 4910-14-41 


33 CFR Part 117 
{CGD13 82-11] 


Drawbridge Operation Regulations; 
Hoquiam and Wishkah Rivers, 
Washington 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


sumMARY: At the request of the 
Washington State Department of 
Transportation, the Coast Guard is 
changing the regulations governing the 
Riverside Avenue (Sixth Street) highway 
drawbridge across the Hoquiam River, 
at Hoquiam, Washington, by requiring 
that one hour advance notice of opening 
be given between the hours of 8:00 p.m. 
and 4:00 a.m. Vessels requiring passage 
will contact the Washington State 
Department of Transportation by marine 
radio, long distance telephone, or other 
suitable means. Notification can also be 
made through the drawtender at the U.S. 
101 highway bridge across the Chehalis 
River at Aberdeen. This change is being 
made because of a steady decrease in 
requests for opening the draw. This 
action will relieve the bridge owner of 
the burden of having a person 
constantly available to open the draw 
and still provide for the reasonable 
needs of navigation. 

At the request of the Burlington 
Northern Railroad Company, the Coast 
Guard is changing the regulations 
governing the railroad drawbridge 
across the Hoquiam River, mile 0.3, at 
Hoquiam, Washington, and the railroad 
drawbridge across the Wishkah River, 
mile 0.1, at Aberdeen, Washington, by 
permitting the draws to be maintained in 
the open to navigation position, except 
when required to be closed for the 
passage of trains. This change is being 
made because the amount of rail traffic 
using the bridges has declined. This 
action will relieve the bridge owner of 
the burden of having a person 
constantly available to open the draw 
and still provide for the reasonable 
needs of navigation. 


EFFECTIVE DATE: March 7, 1983. 


FOR FURTHER INFORMATION CONTACT: 
John E. Mikesell, Chief, Bridge Section, 
Aids to Navigation Branch, Thirteenth 
Coast Guard District, 915 Second 
Avenue, Seattle, Washington 98174 
(Telephone: (206) 442-5864). 
SUPPLEMENTARY INFORMATION: On 
November 18, 1982, the Coast Guard 
published a proposed rule (47 FR 51894) 
concerning this amendment. 
Commander, Thirteenth Coast Guard 
District, also published this proposal as 
a Public Notice dated November 22, 
1982. In eack notice interested persons 
were given until January 3, 1983 and 
January 5, 1983 respectively to submit 
comments. 


Drafting Information 
The drafters of this rule are John E. 
Mikesell, project officer, and Lieutenant 


Commander D. Gary Beck, project 
attorney. 


Discussion of Comments 


Three letters were received in 
response to the Notice of Proposed Rule 
Making. Two of the letters were from 
federal agencies: one offered no 
comment to the proposal, and one 
offered no objection to the proposal. The 
final letter was from the City of 
Hoquiam and offered support for the 
proposal. Therefore, there are no 
substantive changes being made to the 
final rule. Other than the Burlington 
Northern Railroad Company and the 
Washington State Department of 
Transportation there are no known 
businesses, including small entities, that 
would be significantly affected by the 
final rule. There are only minimal 
economic impacts on navigation or other 
interests. Therefore, an economic 
evaluation has not been prepared for 
this action. The Burlington Northern 
Railroad Company and the Washington 
State Department of Transportation 
would benefit because they would be 
relieved of the burden of providing 
salaried full time operators for 
infrequent bridge openings and closures. 

Some minor editorial changes have 
been made in this final rule to further 
clarify the revised regulations. 


Economic Assessment and Certification 


These final regulations have been 
reviewed under the provisions of 
Executive Order 12291 and have been 
determined not to be major rules. They 
are considered to be nonsignificant in 
accordance with guidelines set out in 
the Policies and Procedures for 
Simplification, Analysis, and Review of 
Reguletions (DOT Order 2100.5 of 22 
May 1980). As explained above, an 
economic evaluation has not been 
conducted since its impact is expected 
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to be minimal. In accordance with 
section 605(b) of the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), it is also 
certified that these rules will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 33 CFR Part 117 
Bridges. 
Regulations 
In consideration of the foregoing, Part 
117 of Title 33, Code of Federal 


Regulations, is amended by revising 
§ 117.775(b) to read as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


§ 117.775 Grays Harbor and tributaries, 
Wash.; bridges. 

(b) Special regulations. {1} The 
following signals are prescribed for 
vessels wishing to have the draws 
opened: 

(i) Washington State highway bridge 
over the Hoquiam River at Simpson 
Avenue, Hoquiam: two long blasts of 
whistle followed quickly by one short 
blast of whistle. 

(ii) Washington State Riverside 
Avenue (Sixth Street) Bridge over the 
Hoquiam River, Hoquiam: two long 
blasts of whistle followed quickly by 
two short blasis of whistle. 

(iii) Burlington Northern railroad 
bridge over the Hoquiam River near 
forks of river, Hoquiam: One long blast 
of whistle followed quickly by one short 
and one long blast of whistle. 

{iv) Burlington Northern railroad 
bridge over the Wishkah River at 
Aberdeen: One long blast of whistle 
followed quickly by one short blast of 
whistle. 

(v) Washington State highway bridges 
over the Wishkah River at Heron Street 
and at Wishkah Street, Aberdeen: One 
long blast of whistle followed quickly by 
two short blasts of whistle. 

(2) The draw of the Washington State 
Riverside Avenue (Sixth Street) Bridge 
across the Hoquiam River, Hoquiam, 
shall open on signal between the hours 
of 4:00 a.m. and 8:00 p.m. At all other 
times the draw shall open on signal if at 
least one hour advance notice is given. 
Advance notice for openings shall be 
given to the Washington State 
Department of Transportation by marine 
radio, long distance telephone, or other 
suitable means. Advance notice may 
also be given to the drawtender at the 
U.S. 101 highway bridge across the 
Chehalis River at Aberdeen. 

(3) The draws of the Burlington 
Northern railroad bridges across the 
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Wishkah River, mile 0.1, at Aberdeen, 
Washington, and across the Hoquiam 
River, mile 0.3, at Hoquiam, Washington, 
shall be kept fully open at all times 
except when actually required to be 
closed for the passage of trains or other 
railroad equipment, or when 
maintenance to the drawspan is being 
performed. When the draw of either 
bridge is closed and the visibility at the 
drawtender’s station is less than one 
mile up or down the channel, the 
drawtender shall sound two long blasts 
every minute. When the draw is 
reopened, the drawtender shall sound 
one long blast followed by one short 
blast. 

(4) The owner of the Riverside Avenue 
(Sixth Street) Bridge across the Hoquiam 
River shall keep conspicuously posted 
on both the upstream and downstream 
sides, in such a manner that they can be 
easily read at any time, a summary of 
these regulations, together with a notice 
stating exactly how the drawtender may 
be reached to obtain openings including 
radio frequencies, and telephone 
numbers. 

(33 U.S.C. 499; 49 U.S.C. 1655(g)(2); 49 CFR 
1.46(c)(5); 33 CFR 1.05-1(g)(3)) 

Dated: January 18, 1983. 

C. F. DeWolf, 

Rear Admiral, U.S. Coast Guard Commander, 
13th Coast Guard District. 

[FR Doc. 83-2938 Filed 2-2-83; 8:45 am] 

BILLING CODE 4910-14-M 


33 CFR Parts 154 and 159 
[CGD 82-063a] 


Revision of Staff Codes and 
Addresses 


AGENCY: Coast Guard, DOT. 
ACTION: Administrative Revision; Final 
Rule. 


SUMMARY: The Office of Merchant 
Marine Safety, U.S. Coast Guard 
Headquarters, has recently reorganized. 
This document revises the staff codes 
and addresses of the component 
divisions of the office to reflect the 
structural changes brought about by the 
reorganization. 

EFFECTIVE DATE: These revisions 
become effective on February 3, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Frank K. Thompson, Office of 
Merchant Marine Safety (G~-MTH/12), 
Room 1216, U.S. Coast Guard 
Headquarters, 2100 Second Street, SW, 
Washington, DC 20593, (202) 426-1577. 
SUPPLEMENTARY INFORMATION: The 
Coast Guard uses “staff codes” as an 
abbreviated means of identifying 
offices, divisions, and branches within 


the organizational structure of Coast 
Guard Headquarters. Staff codes are 
most commonly used in mailing 
addresses of correspondence directed to 
headquarters components. For example, 
the staff code for the Office of Merchant 
Marine Safety is “G-M”; its mailing 
address is “Commandant (G-M), U.S. 
Coast Guard, Washington, DC. 20593.” 

The Office of Merchant Marine 
Safety, G-M, has recently been 
reorganized. The Merchant Marine 
Technical Division, G-MMT, has been 
disbanded. Three branches of the former 
G-MMT have been transferred to the 
Merchant Vessel Inspection Division, G- 
MVI; the remaining branches of GCMMT 
have been consolidated with the 
branches of the Cargo and Hazardous 
Materials Division, formerly G-MHM, to 
form a new division—Marine Technical 
and Hazardous Materials Division, 
designated G-MTH. 

This document revises the references 
to the former Merchant Marine 
Technical and Cargo and Hazardous 
Materials Divisions and Coast Guard 
Headquarters mailing addresses 
throughout 33 CFR Parts 154 and 159 to 
reflect the above organizational 
changes. 

This final rule is an editorial 
correction concerning agency 
organization and has no impact of any 
kind on the public. Therefore, notice of 
proposed rulemaking and opportunity 
for public comment are not required by 5 
U.S.C. 553, and good cause exists for 
making this rule effective less than 30 
days after its publication date. 

This rule has been evaluated under 
Executive Order 12291 and DOT Order 
2100.5 and has been determined to be 
non-major and nonsignificant. Since no 
impact is anticipated, an economic 
evaluation has not been prepared. 

In accordance with Section 605(b) of 
the Regulatory Flexibility Act (30 Stat. 
1164), it is certified that these revisions 
will have no significant impact on a 
substantial number of small entities. 


Drafting Information 


The principal persons involved in 
drafting this document are Mr. Frank K. 
Thompson, Project Manager, Office of 
Merchant Marine Safety, and LT Mark 
Hanlon, Project Attorney, Office of 
Chief Counsel. 


List of Subjects in 33 CFR Parts 154 and 
159 


Environmental protection, Vessels, 
Water pollution control. 


In consideration of the foregoing, Title 
33, Code of Federal Regulations, is 
amended as follows: 
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PART 154—OiL POLLUTION 
PREVENTION REGULATIONS FOR 
MARINE OIL TRANSFER FACILITIES 


2. § 154.106(c) is revised to read as 
follows: 


§154.106 Incorporation by reference. 


* * * * 


(c) The standards may also be 
examined at the offices of the Marine 
Technical and Hazardous Materials 
Division, U.S. Coast Guard 
Headquarters, 2100 Second Street, S.W. 
Washington, D.C. 20593 (Telephone 202- 
426-2167). 


PART 159—[AMENDED] 


3. The staff codes “(G-MMT)” and 
“(G-MMT/82)” are changed to “(G- 
MVI)” wherever they appear in 33 CFR 
Part 159. 


(14 U.S.C. 633; 49 U.S.C. 1655(b); 49 CFR 
1.48(b)) 
Dated: January 25, 1983. 
Clyde T. Lusk, Jr., 
Rear Admiral, U.S. Coast Guard, Chief, Office 
of Merchant Marine Safety. 
[FR Doc. 83-2941 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-14-M 


POSTAL SERVICE 
39 CFR Part 10 


international Express Mall Service to 
israel 


AGENCY: Postal Service. 


ACTION: Final action on International 
Express Mail Service to Israel. 


SUMMARY: Pursuant to an agreement 
with the postal administration of Israel, 
the Postal Service began International 
Express Mail Service with Israel at the 
rates indicated in the schedules below. 
Service began on January 24, 1983. 


EFFECTIVE DATE: January 24, 1983. 


FOR FURTHER INFORMATION CONTACT: 
]. Dwayne Redio, (202) 245-4414. 


SUPPLEMENTARY INFORMATION: By a 
notice published in the Federal Register 
on November 17, 1982 (47 FR 51767), the 
Postal Service announced that it was 
proposing to begin International Express 
Mail Service with Israel on January 24, 
1983. Comments were invited on 
published rate schedules, which were 
proposed amendments to the 
International Mail Manual (incorporated 
by reference in the Federal Register, 39 
CFR 10.1), and with were to become 
effective on the date service began. No 
comments were received. 
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Accordingly, the Postal Service is Postace RaTES—Continued 
confirming the beginning of [Custom Designed Service '] 
International Express Mail Service to 
Israel at the rates indicated in the 
schedules below. 


List of Subjects in 39 CFR Part 10 
Postal Service, Foreign relations. 


PART 10—{AMENDED} 


In the International Mail Manual, 
incorporated by reference in 39 CFR 
10.1-10.3: 

In Table 7-1. International Express 
Mail Service—Summary Conditions 
Service Offerings: 

In paragraph 1, Custom Designed 
Service, add “Israel” after “Hong Kong.” 

In Table 7-2. International Express 
Mail Service Standards (From 
International Exchange Office): 

Add after the line for Hong King a 
new line which reads “Israel” in the 
“Country of Destination” column, and 
“Third Day” in the “On Demand” 
column. 

In the Individual Country Listing: 

Add after the entry entitled “Parcel 
Post Israel” the following new entry: 


International Express Mail—State of 
Israel 


Conditions for Mailing and Definitions 
of Express Mail Service: See Table 7-1 
and 494 for detailed characteristics. 

Services Available: Custom Designed; 
On Demand 


Acceptable Items and Customs 
Declaration—Contents Restricted to the 


Following 
Items Containing 


1. Non-dutiable business documents, 
Business letters, non-negotiable 
instruments, computer printouts, 
cancelled checks. 

2. Microfilm, microfiche or samples or 
merchandise without commercial value. 

3. Merchandise, advertising materials 
or any dutiable articles. 


Customs Declaration Required 


1. None. Endorse items clearly next to 
address label “BUSINESS PAPERS”. 

2. Form 2976, identify contents briefly, 
but completely. 

3. Form 2966-A, identify completely 
and state whether import license (if 
required) is attached. 


POSTAGE RATES Areas Served 


[Custom Designed Service ') Jerusalem, Tel Aviv-Yafo, Haifa. 
Weight Limit: 33 Lbs. (15 Kg.). 
Size Limit: Minimum: 34” x 5%”. 
Maximum: Greatest length 36 inches. 
Greatest length and girth combined: 78 
inches. 


Service Standard From International 
Exchange Office: See Table 7-2. 

A transmittal letter making these 
changes in the pages of the International 


_Mail Manual will be published and will 


be transmitted to subscribers 
automatically. Notice of these changes 
will be published in the Federal Register 
as provided in 39 CFR 10.3. 


(39 U.S.C. 401, 404, 407) 

W. Alien Sanders, 

Associate General Counsel, Office of General 
Law and Administration. 

{FR Doc. 83-3002 Filed 2-2-83; 3:10 pm] 

BILLING CODE 7710-12-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 123 
[W-7-FRL 2288-1] 


Nebraska Oil and Gas Conservation 
Commission, Underground Injection 
Control; Program Approval 


AGENCY: Environmental Protection 
Agency. 
ACTION: Approval of State Program. 


SUMMARY: The State of Nebraska has 
submitted an application under Section 
1425 of the Safe Drinking Water Act for 
the approval of an Underground 
Injection Control (UIC) Program 
governing Class II oil and natural gas 
related injection wells. After careful 
review of the application, the Agency 
has determined that the Staie’s injection 
well program for Class II wells meets 
the requirements of Section 1425 of the 
Act and, therefore, approves it. 
EFFECTIVE DATE: February 3, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Angela Ludwig, Ground Water 
Protection Section, U.S. Environmental 
Protection Agency, 324 E. 11th Street, 
Kansas City, Missouri 64106, (816) 374- 
6514. Copies of the Responsiveness 
Summary are available at the above 
address. 

SUPPLEMENTARY INFORMATION: Part C of 
the Safe Drinking Water Act (SDWA) 
provides for an Underground Injection 
Control (UIC) program. Section 1421 of 
the SDWA requires the Administrator to 
promulgate minimum requirements for 
effective State programs.to prevent 
underground injection which endangers 
drinking water sources. The 
Administrator is also to list in the 
Federal Register each State for which in 
his judgment a State UIC program may 
be necessary. Each State listed shall 
submit to the Administrator an 
application which contains a showing 
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satisfactory to the Administrator that 
the State: (i) Has adopted, after 
reasonable notice and public hearings, a 
UIC program which meets the 
requirements of regulations in effect 
under Section 1421 of the SDWA; and 
{ii) will keep such records and make 
such reports with respect to its activities 
under its UIC program as the 
Administrator may require by 
regulations. After reasonable 
opportunity for public comment, the 
Administrator shall by rule approve, 
disapprove, or approve in part and 
disapprove in part, the State’s UIC 
program. 

The SDWA was amended on 
December 5, 1980, to include Section 
1425, which establishes an alternative 
method by which a State may obtain 
primary enforcement responsibility for 
those portions of its UIC Program 
related to the recovery and production 
of oil and gas (Class II wells). 
Specifically, instead of meeting the 
Consolidated Permit Regulations (40 
CFR Parts 122, 123 and 124) and the UIC 
Technical Criteria and Standards (40 
CFR 146), a State may demonstrate that 
its program meets the more general 
statutory requirements of Section 
1421(b)(1) (A) through (D) and 
represents an effective program to 
prevent endangerment of underground 
sources of drinking water. 

The State of Nebraska was listed as 
needing a UIC program on June 19, 1979 
(44 FR 35288). The State of Nebraska 
submitted complete applications under 
Sections 1422 and 1425 on March 4, 1982, 
for the approval of a UIC program 
governing Classes I, Il, Il, IV and V 
injection wells. The program would be 
administered by the Nebraska 
Department of Environmental Control 
(NDEC) for Classes I, III, IV and V wells 
(Section 1422 application), and the 
Nebraska Oil and Gas Conservation 
Commission (NOGCC) for Class II wells 
(Section 1425 application), with the 
NDEC designated the lead Agency in the 
administration of the program. On 
March 26, 1982, EPA published notice of 
its receipt of the applications, 
announced the availability of the 
applications for review, requested 
public comments, and scheduled a 
public hearing (47 FR 13011). The public 
hearing was held on April 29, 1982, in 
Sidney, Nebraska. No comments were 
received. 

Because the revision processes for 
each of the two components of the 
application did not coincide, only the 
Class II component of the application is 
going forward at this time. A decision on 
the application for Class I, III, IV and V 
wells will be made at a later date. After 


careful review of the application, I have 
determined that the Nebraska UIC 
program for Class II wells submitted by 
the NOGCC meets the requirements 
established by Federal regulations 
pursuant to Section 1425 of the SDWA 
and, hereby, approve it. 

EPA is publishing this approval 
effective immediately so that Nebraska 
can begin issuing UIC permits for Class 
Il injection wells under the UIC 
program. 

In this application, Nebraska chose 
not to assert jurisdiction over Indian 
lands or reservations for purposes of its 
UIC program. Therefore, the 
Environmental Protection Agency will, 
at a future date, prescribe a UIC 
program governing injection wells on 
any Indian reservations or other lands in 
Nebraska. 

Nebraska has submitted for approval 
as part of its Class II program the 
exemption of a portion of the Dakota 
Aquifer. Under the Federal UIC program 
a state may exempt an aquifer or its 
portion when it is not currently being 
used as a source of drinking water and 
will not in the future be used as a source 
of drinking water because it meets one 
of several criteria set out in the UIC 
regulations at 40 CFR 146.04. An aquifer 
that meets these standards and is 
designated as exempt is deemed not to 
be an underground source of drinking 
water and, therefore, is not required to 
be protected from injection activities. 

The portion of Dakota aquifer 
exempted by the State covers fourteen 
counties: Banner, Cheyenne, Deuel, 
Dundy, Frontier, Furnas, Garden, 
Harlan, Hitchcock, Kimball, Lincoln, 
Morrill, Red Willow, and Scotts Bluff. 

The State has exempted this aquifer in 
accordance with the procedures in 40 
CFR 122.35. The aquifer is not now being 
used as a source of drinking water and 
will not in the future be used as such 
because it is hydrocarbon producing, 
which meets the criterion in 40 CFR 
146.04(b)(1). EPA is, therefore, approving 
the exemption of the identified portion 
of the Dakota Aquifer in Nebraska. 

The terms listed below comprise a 
complete listing of the thesaurus terms 
associated with 40 CFR Part 123, which 
sets forth the requirements for a State 
requesting the authority to operate its 
own permit program of which the 
Underground Injection Control program 
is a part; these terms may not all apply 
to this particular notice. 


List of Subjects in 40 CFR Part 123 


Hazardous materials, Indians—lands, 
Reporting and recordkeeping 
requirements, Intergovernmental 
relations, Penalties, Corifidential 
business information. 
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OMB Review 


The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


Certification Under the Regulatory 
Flexibility Act 

Pursuant to the provisions of 5 U.S.C. 
605(b), I certify that approval by EPA 
under Section 1425 of the Safe Drinking 
Water Act of the application by the 
Nebraska Oil and Gas Conservation 
Commission will not have a significant 
economic impact on a substantial 
number of small entities, since this rule 
only approves State actions. It imposes 
no new requirements on small entities. 


Dated: January 28, 1983. 
Anne M. Gorsuch, 
Administrator. 

{FR Doc. 83-2950 Filed 2-2-83; 8:45 am} 
BILLING CODE 6560-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
{Docket No. FEMA 6488] 


List of Communities Eligible for the 
Sale of Insurance Under the National 
Flood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: This rule lists communities 
participating in the National Flood 
Insurance Program (NFIP) and eligible 
for second layer insurance coverage. 
These communities have applied to the 
program and have agreed to enact 
certain flood plain management 
measures. The communities’ 
participation in the regular program 
authorizes the sale of flood insurance to 
owners of property located in the 
communities listed. 


EFFECTIVE DATES: The date listed in the 
fourth column of the table. 


ADDRESS: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620. 


POR FURTHER INFORMATION CONTACT: 
Mr. Richard E. Sanderson, Chief, Natural 
Hazards Division, (202) 287-0270, 500 C 
Street Southwest, Donohoe Building— 
Room 505, Washington, DC 20472. 
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SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Since the 
communities on the attached list have 
recently entered the NFIP, subsidized 
flood insurance is now available for 
property in the community. 

In addition, the Director of the Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in some of these communities by 
publishing a Flood Hazard Boundary 
Map. The date of the flood map, if one 
has been published, is indicated in the 
fifth column of the table. In the 


§ 64.6 List of eligible communities. 


/State and county 


communities listed where a flood map 
has been published, Section 102 of the 
Flood Disaster Protection Act of 1973, as 
amended, requires the purchase of flood 
insurance as a condition of Federal or 
federally related financial assistance for 
acquisition or construction of buildings 
in the special flood hazard area shown 
on the map. 

The Director finds that delayed 
effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance.” This program is 
subject to procedures set out in OMB 
Circular A-95. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
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Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice 
stating the community's status in the 
NFIP and imposes no new requirements 
or regulations on participating 
communities. 


List of Subjects in 44 CFR Part 64 


Flood insurance, Flood plains. 

Section 64.6 is amended by adding in 
age sequence new entries to the 
table. 


In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 


fective date of authorization of sale of flood insurance for | “azard 


isentiiog 


780626, 


701204, emergency. 830106, regular .. 
781013, emergency; 830106, reguiar .. 
750303, emergency; 830106, regular .... 
750729, emergency; 830106, reguiar .. 


750324, emergency; 630106, regular .. 


270167 
270351 
290307 


300086 
300049 


370123 
370144 


340206 
340518 
340444 
340392 


750128, emergency; 830106, regular 
750514, emergency; 830106, regular... 
751110, emergency; 630106, regular .. 


750319, emergency; 830106, regular . 
750314, emergency; 830106, regular. 


350056 
350094 
350135 


750117, emergency; 830106, regular 
750709, emergency; 830106, regular 


750613, emergency; 630106, regular . 
750519, emergency; 830106, regular .. 
750701, emergency; 830106, regular . 
741009, emergency; 830106, regular 


cocesneh WTIGING, BUT GF .ccccesccrsecceressornsesnessonsosocensnenednsensanssecsessesssanssessnased 
soe Corrales, village of 
vw} Tijeras, village of 


Canajoharie, town of. 
q Colesville, town of 


«| Canton, city of... 
Mingo Junction, city ot... 
Steubenville, city of 


751001, emergency; 830107, regular 
270707 | 820628, emergency; 830107, regular 


- Hampstead, town of 
.»| Orchard Lake Village, city of. 
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Effective date of authorization of sale of flood insurance for | 8zard 
No. area? identified 


750715, emergency, 630107, reguiar...... 
760211, emergency; 830107, reguiar 
830112, emergency; 830112, regular 


* Key for reading 4th column (effective date): First two digits designate the year, middie two digits designate the month, last two digits designate the day. 
2 Disaster community. 


(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective January 28, 1969 (33 FR 17804, 
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate Director, 


State and Local Programs and Support) 
Issued: January 25, 1963. 
Lee M. Thomas, 


Associate Director, State and Local Programs and Support. 


[FR Doc. 83-2944 Filed 2-2-83; 8:45 am] 
BILLING CODE 6718-03-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
46 CFR Ch. | 


[CGD 82-063b] 


Revision of Staff Codes and 
Addresses 


AGENCY: Coast Guard, DOT. 
ACTION: Administrative Revision; Final 
rule. 


SUMMARY: The Office of Merchant 
Marine Safety, U.S. Coast Guard 
Headquarters, has recently reorganized. 
This document revises the staff codes 
and addresses of the component 
divisions of the office to reflect the 
structural changes brought about by the 
reorganization. 

EFFECTIVE DATE: These revisions 
become effective on February 3, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Frank K. Thompson, Office of 
Merchent Marine Safety (G-MTH/12), 
Room 1216, U.S. Coast Guard 
Headquarters, 2100 Second Street, SW., 
Washington, DC 20593. (202) 426-2174. 
SUPPLEMENTARY INFORMATION: The 
Coast Guard uses “staff codes” as an 
abbreviated means of identifying 
offices, divisions, and branches within 
the organizational structure of Coast 
Guard Headquarters. Staff codes are 
most commonly used in mailing 
addresses of correspondence directed to 
headquarters components. For example, 
the staff code for the Office of Merchant 
Marine Safety is “G-M”; its mailing 
address is “Commandant (G—M)}, U.S. 
Coast Guard, Washington, D.C. 20593.” 


The Office of Merchant Marine 
Safety, G—M, has recently reorganized. 
The Merchant Marine Technical 
Division, G-MMT, has been disbanded. 
Three branches of the former G-MMT 
have been transferred to the Merchant 
Vessel Inspection Division, G-MVI; the 
remaining branches of G-MMT have 
been consolidated with the branches of 
the Cargo and Hazardous Materials 
Division, formerly G-MHM, to form a 
new division—Marine Technical and 
Hazardous Materials Division, 
designated G-MTH. 

This document revises all the 
references to the Office of Merchant 
Marine Safety and the former Merchant 
Marine Technical and Cargo and 
Hazardous Materials Divisions and 
Coast Guard Headquarters mailing 
addresses throughout Chapter I of Title 
46 CFR to reflect the above 
organizational changes. This document 
also corrects many mailing addresses 
which have not been updated over 
several successive relocations of the 
headquarters offices. In revising these 
staff codes and addresses, this 
document adopts a uniform method of 
identifying Office of Merchant Marine 
Safety components in place of many 
non-standardized methods used in the 
past. 

This final rule is an editorial 
correction concerning agency 
organization and has no impact of any 
kind on the public. Therefore, notice of 
proposed rulemaking and opportunity 
for public comment are not required by 5 
U.S.C. 553, and good cause exists for 
making this rule effective less than 30 
days after its publication date. 


This rule has been evaluated under 
Executive Order 12291 and DOT Order 
2100.5 and has been determined to be 
non-major and nonsignificant. Since no 
impact is anticipated, an economic 
evaluation has not been prepared. 

In accordance with Section 605(b) of 
the Regulatory Flexibility Act (30 Stat. 
1164}, it is certified that these revisions 
will have no significant impact on a 
substantial number of small entities. 


Drafting Information 


The principal persons involved in 
drafting this document are Mr. Frank K. 
Thompson, Project Manager, Office of 
Merchant Marine Safety, and LT Mark 
Hanlon, Project Attorney, Office of 
Chief Counsel. 

In consideration of the foregoing, 
Chapter I of Title 46, Code of Federal 
Regulations, is amended as follows: 


SUBCHAPTER A—PROCEDURES 
APPLICABLE TO THE PUBLIC 

1. Paragraph (b)(1) of § 1.01 is revised 
to read as follows: 


§ 1.01 Organization. 

(b) ** 

(1) The Chief, Office of Merchant 
Marine Safety under the general 
direction of the Commandant directs, 
supervises, and coordinates the 
activities of the Chief, Marine Technical 
and Hazardous Materials Division, 
Chief, Merchant Vessel Personne! 
Division, and Chief, Marine 
Investigation Division, located at 
Headquarters; supervises through the 
District Commanders the administration 
of the Merchant Marine Safety Divisions 
of District Offices and Officers in 
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Charge, Marine Inspection; and 
exercises technical control over the 
Merchant Marine Details in foreign 
ports. 

(i) The Chief, Marine Technical and 
Hazardous Materials Division, at 
Headquarters, under the direction of the 
Chief, Office of Merchant Marine Safety, 
passes on plans and specifications for 
the construction or alteration of 
merchant vessls, conducts or reviews 
stability tests on merchant vessels, 
examines equipment and devices 
submitted to Headquarters, supervises 
the load lines assigned by classification 
societies, and otherwise provides 
technical assistance with respect to 
enforcing and improving merchant 
marine material standards; administers 
the program for the development of safe 
containment systems for certain bulk 
dangerous cargoes, administers the 
certification program for foreign vessels 
carrying cargoes of unusual hazard and 
evaluates the hazards involved in the 
shipment of dangerous cargoes. 

(ii) The Chief, Merchant Vessel 
Inspection Division, at Headquarters, 
under the direction of the Chief, Office 
of Merchant Marine Safety, administers 
the inspection program for merchant 
vessels and the program of enforcing 
and improving merchant marine 
material and operational safety 
standards, examines and approves 
lifesaving and firefighting equipment, 
and reviews and maintains records of 
marine casualties other than 
recreational boating accidents. 

(iii) The Chief, Merchant Vessel 
Personnel Division, at Headquarters, 
under the direction of the Chief, Office 
of Merchant Marine Safety, administers 
the program for the enforcement and 
development of prescribed merchant 
marine personnel standards, including 
but not limited to the licensing, 
certificating, shipment, and discharge of 
seamen. 

(iv) The Chief, Marine Investigation 
Division, at Headquarters, under the 
direction of the Chief, Office of 
Merchant Marine Safety, administers 
the program of marine casualty 
investigation and the investigation and 
institution of proceedings looking to 
suspension and revocation under Title 
46, U.S. Code, sections 239 and 239b, of 
licensees, certificates, and documents 
held by persons. 

2. Section 2.75-1 is amended as 
follows: 

a. In the first sentence of paragraph 
(d), by changing “(MMT)” to “(G—M).” 

b. By revising the second and third 
sentences of paragraph (c) to read as 
follows: 


§ 2.75-1 Approvals. 

(c) * * * Under the direction of the 
Commandant, the Chief, Office of 
Merchant Marine Safety is delegated the 
authority to exercise the necessary 
actions relating to the granting, 
suspension, cancellation or revocation 
of approvals for special items of safety 
equipment, materials or installations 
required by law in regulation in this - 
Chapter or in 33 CFR Chapter I to have 
the Commandant'’s approval. The 
authority delegated to the Chief, Office 
of Merchant Marine Safety, may be 
further delegated by him. 


3. In § 2.75-5(a), the words “Merchant 
Marine Technical Division” are changed 
to “Office of Merchant Marine Safety, or 
his delegate.” 

4. In § 2.75-10(b), “(G-MMT-3/TP12)” 
is changed to “(G—M).” 

5. In § 2.75-15(a) “(MMT)” is changed 
to “(G—M).” 

6. In § 2.75~17(d)(1), “(MMT)” is 
changed to “(G-M)” and the Zip Code 
“20591” is changed to “20593.” 

7. In §§ 2.75-25(c)(1), and 2.75-30{c)(1), 
“(MMT)” is changed to “(G-M)” and the 
Zip Code “20226” is changed to “20593.” 


SUBCHAPTER D—TANK VESSELS 

8. In § 31.10-33(a)(2), “(G-M/82)” is 
changed to “(G-M)”, and the street 
address “400 Seventh St S.W.” is 
removed. 

9. In § 32.53-3(b), “(G-MMT/82)” is 
changed to “(G-MVI)” and the Zip Code 
“20590” is changed to “20593.” 
SUBCHAPTER F—MARINE ENGINEERING 

10. In § 50.20-5(c), “(MMT)” is 
changed to “(G-MTH)”, the Zip Code 
“20591” is changed to “20593,” and the 
street address “1300 E Street NW” is 
removed. 

11. In § 50.25-10(c)(1), “(MMT)” is 
changed to “(G-MTH).” 

12. In §§ 54.05-30(b), 54.05-30(c), and 
54.15-25(C-1), “(G-MMT)” is changed to 
“(G-MTH).” 

13. In the sections listed below, the 
phrase “Coast Guard (MMT)” is 
changed to “Commandant (G-MTH)”: 

§ 55.05-1 (a), (a)(6), (b), and (c). 

§ 55.15-15(a). 

§ 55.20~-10. 


SUBCHAPTER H—PASSENGER VESSELS 


14. In § 70.10-19, the Zip Code “20226” 
is changed to “20593.” 

15. In § 71.65~15(a)(2), “(MMT)” is 
changed to “(G-MTH),” the Zip Code 
“20226” is changed to “20593”, and the 
street address ‘1300 ‘E’ Street N.W.” is 
removed. 
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SUBCHAPTER I—CARGO AND 
MISCELLANEOUS VESSELS 

16. In § 91.55-15(a)(2), “(MMT)” is 
changed to “(G-MTH)” and the Zip 
Code “20590” is changed to “20593.” 

17. In $§ 98.25-90(c), and 98.35-3(b), 
“(MHM)” is changed to “(G-MTH).” 

18. In § 98.35-7(a), “(MHM)” is 
changed to “(G-MTH),” the Zip Code 
“20591” is changed to “20593”, and the 
street address “1300 ‘E’ Street, N.W.” is 
removed. 

19. In § 98. 35-7(c), “(mmt)” is changed 
to “(G-MTH).” 

SUBCHAPTER I-A—MOBILE OFFSHORE 
DRILLING UNITS 

20. In § 107.117(b), “(G-MMT)” and 
“(G-MMT/82)” are changed to “(G- 
MTH)” and the Zip Code “20590” is 
changed to “20593.” 

21. In the following sections, “(G- 
MMT)” is changed to “(G-MTH)”: 

§ 108.201(a). 

§ 108,399(b). 

‘ Pn (a)(2), and (a)(3). 

§ 109.121(b). 

SUBCHAPTER J—ELECTRICAL 
ENGINEERING 

22. In § 110.10-1(a), “(G-MMT-2/12)” 
is changed to “(G-MTH)” and “Room 
1214” is removed. 

23. In §§ 110.20-1 and 110-25-3, “(G— 
MMT)” is changed to “(G-MTH).” 
SUBCHAPTER N—DANGEROUS CARGOES 

24. In §§ 146.05-3(b), 146.09—11(c), and 
146.09-15(d), “(G-MHM)” is changed to 
“(G-MTH).” 

25. In § 148.01-9(a), and in two places 
in § 148.01-11(a)(2), “(G-MHM-2/83)” i is 
changed to “(G~MTH).” 


SUBCHAPTER O—CERTAIN BULK 
DANGEROUS CARGOES 

26. In § 150.140(a) and (b), “(G- 
MHM)” is changed to “(G-MTH)” and 
the telephone number “426-6260” is 
changed to “426-2167.” 

27. In the sections listed below, “(G- 
MHM)” is changed to “(G-MTH)”: 

§ 150.150. 

§ 150.160(a). 

§ 151.50-20(i). 

§ 151.50-23(e). 

§ 151.50-50{n). 

§ 151.50-75(a). 

§ 151.50-76 (b) and (c). 

§ 151.50-77(a). 

§ 151.50-80(c). 

§ 151.50-84(e)(2). 

§ 153.5(b), 2 places. © 

§ 153.7 (b)(4), (b)(4)(iii), (c)(3), (c){4), 
(c)(5), and (c)(6). 

§ 153.9 (a), (b), and (c). 

§ 153.10(b). 

§ 153.16(a). 

§ 153.250. 

§ 153.336 (a)(3) and (b)(2). 
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: ee : open Ce (G-MTH), U.S. Coast 

J i 154. e). uard.” 
§ 153.436. § 154.546(a). 
§ 153.525(d}{3). § 154.610 (c) and (1), SUBCHAPTER Q—EQUIPMENT, 
§ 153.530 (c), (c){(1) and (c){2) § 154.620(b) CONSTRUCTION, AND MATERIALS: 
§ 153.556{a). § 154.630 (a) and (c). va In the foll _— : _ Cc 
§ 153.557 (a}9) and (b). § 154.650 (d) and (e). nage seaaib'aode eee 
$1540 § 154.703 (Kits) and (d)(2). — 
§ 153.809 (a), (b), and (c). § 154.709(b). § 158.001-5(a). 
§ 153.810, 3 places. § 154.805(e). § 160.022-1(c). 
§ 153.811. § 154.904(a). § 160.037-1(c). 
§ 153.900 (a), (b){2), and (c)({2}. § 154.908(b). § 160.057-1(c). 
§ 153.921. § 154.1005 (a) and (b). 41. In om <a a, “(G- 
§ 153.935a(a)(2). MMT-3/TP12)” is changed to “(G- 
§ 153.1011(a}{2) and (a)(3}. ; canes an and (c}{1). MVI)”, and the word “Headquarters” is 
oe iaaogneda 
a §1541650)20. eee 
§ 154.12 (a), and (b), 2 places. § 154.1755. g 160.024—9(b). 
§ 154.151. § 154.1860. § 160.028-9(b). 
: em 29. In footnote 1 of Table I— : poms = 

ee “Alphabetical List of Cargoes” following . . 

: a : 2 changed to “(G-MTH)” and the .040-9(b). 

seaty" Seleoeelse 4 uaa (} telephone number “426-6260” is changed ; aan 
‘i to “426-2167.” 60.066-—18(b). 

: name and (h). 30. In the last paragraph of Step 3 of 42. In § 160.035-8(b), “(MMT-3)” is 
4 159.3591 ). Appendix Il of Part 150, “(G-MHM-3/ changed to “(G-MVI).” 
; eae re 0 TP14)” is changed to “(G-MTH).” 43. In the following sections, the 
: ae “ ba . 91. In § 151.50-76(g), “{MHM)” is address “Coast Guard (MMT]}, Room 
§ 153.530(a) and (c). changed to “(G-MTH).” 8301, 400 Seventh St. S.W., Washington, 
g 153.940(a){3) 32. In § 153.2, under “Commandant”, D.C. 20590” is changed to “Commandant 
§ 153.1010(b) 4) the Zip Code “20590” is changed to (G-MTH)}, U.S. Coast Guard, 

: : “20593” and under “Letter of Washington, D.C. 20593”: 


§ 153.1502(a). ‘ oa ce 
§ 154.170 (b){1) and (b)(2). Sour , “(G-MHM)” is changed to ; a ae 


; So 33. In the sixth paragraph of the Notes § 160.060-1(c)(1). 

§ 154.315(b)(2). of Table 1 following § 153.12, “{G- 44. In the following sections, “(G- 

§ 154.350(a). MMT)” is changed to “{G-MTH).” MMT-3)” is changed to “(C-MVI)”: 

§ 154.356(c). 34. In § 153.963({a), footnote 7 is § 160.047-—3(h). 

§ 154.405(c). removed. § 160.052-3(f). 

§ 154.406(c). 35. In § 154.5(a), “(G-MHM)” is § 160.060~3(f), 2 places. 

§ 154.409(a). changed to “(G-MTH)” and the Zip 45. In § 161.004—7(a), “Commandant 
§ 154.410 (a) and (b). Code “20590” is changed to “20593.” (MMT), U.S. Coast Guard, 1300 E Street 
§ 154.411. 36. In § 154.9, the phrase “(G-MHM) N.W., Washington, D.C. 20226” is 

§ 154.418. or (G-MMT)” is changed to “(G-MTH)”, changed to “Commandant (G-MTH) 

§ 154.419. and the mailing address is changed to U.S. Coast Guard, Washingtion, D.C. 

§ 154.425. read: Commandant (G-MTH), U.S. Coast 20593.” 

§ 154.426. Guard, Washington, D.C. 20593. 46. In § 161.008-8 (a) and (c), “(G- 

§ 154.428. 37. In paragraphs I and Il of Appendix MMT-1)” is changed to “(G-MTH)” and 
§ 154.430. A following § 154.1872, “(G-MMT)” is the Zip Code “20591” is changed to 

§ 154.431(b). changed to “(G-MTH).” “20593”; and in § 161.008-8(b), “(G- 

§ 154.435. 38. In Part 154a, which is not MMT-1)” is changed to “(G-MTH).” 

§ 154.436. enumerated in accordance with the 47. In § 161.010-7(a), the Zip Code 

§ 154.438(b). standard CFR system, “(G-MHM)” is “20591” is changed to “20593”; and in 
§ 154.440 (a)(2) and (b). changed to “(G-MTH)” in the following §§ 161.010-7(c) the Zip Code “20591” is 
§ 154.447(b). paragraphs: changed to “20593” and the word 

§ 154.448, introductory paragraph and 3(b)(4). “Headquarters” is removed. 

(g). 4(a). 48. In the following sections, “(MMT)” 
§ 154.449. 4(b)(5). is changed to “(G-MTH)” and the Zip 
§ 154.453. 4(c), 2 places. Code “20591” is changed to “20593”: 

§ 154.459 (b) and (c), 2 places. 4(d)(1)(ii). § 162.001-6(a). 

§ 154.467. 4(f), (1), 2 places. § 162.012-7(a). 

§ 154.503(e). 4{g)(2). § 162.013-7(a). 

§ 154.516. 39. In paragraph 2 of Annex A of Part § 162.017-6(a). 

§ 154.519(a)(2). 154a, “U.S. Coast Guard Headquarters 49. In § 162.002-5(b) and 162.002-6(c), 
§ 154.520. (G-MHM-1/83)” is changed to “(MMT)” is changed to “(G-MTH).” 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Rules and Regulations 


50. In § 162.002-6(a), “(MMT)” is 
changed to “{G-MTH)” and the word 
“Headquarters” is removed. 

51. In §162.014-8{a), the Zip Code 
20591" is changed to “20593” and the 
word “Headquarters” is removed; and in 
162.014-8 (b} and (c), “(MMT)” is 
changed to “(G-MTH)”, the Zip Code 
“20591” is changed to “20593”, and the 
word “Headquarters” is removed. 

52. In the following sections, “(G- 
MMT-3/83)” is changed to “(G-MVI)” 
and the Zip Code “20590” is changed to 
20593.” 

§ 160.050-7{a). 

§ 160.050-15 (a), (e), and {h). 

53. In §162.050-7 (f) and (g), “(G— 
MMT)” is changed to “(G-MVI).” 

54. In §§ 164.007—1(c}{1} and 164.008- 
1(c)(1), “(MMT)” is changed to “{G- 
MVI])”, and the Zip Code “20591” is 
changed to “20593.” 

55. In $164.009-9(a}, “(G-MMT-3/83)” 
is changed to “{G-MVI)” and the phrase 
“Chief, Merchant Marine Technical 
Division, whose address is” is removed; 
in §164.009-9(d}, the phrase “Chief, 
Merchant Marine Technical Division” is 
changed to “Commandant (G-MVJ)”; 
and in §164.009-9{e}, the phrase “Chief, 
Merchant Marine Technical Division” is 
changed to “Commandant.” 

56. In §164.009-11(a}, “Chief, 
Merchant Marine Technical Division” is 
changed to “Commandant (G—MVI}.” 

57. In §164.018-7(a}, “(G-MMT-3/83)” 
is changed to “(G-MVI)” and the Zip 
Code “20590” is changed to “20593.” 


SUBCHAPTER T—SMALL PASSENGER 
VESSELS (UNDER 100 GROSS TONS) 

58. In §§182.15—40(a)(3f and 182.20- 
40(a)}(2){ii), in two places in each 
paragraph, “(MMT)” is changed to “(G~ 
MTH).”" 


SUBCHAPTER U—OCEANOGRAPHIC 
VESSELS 

59. In §189.55-15(a)}(2), “(MMT)” is 
changed to “{G-MTH)”, the Zip Code 
“20591” is changed to “20593”, and the 
street address “1300 E St. N.W.” is 
removed. 

60. Footnote 1 of § 194.10~30{a} is 
removed. 

61. In the lists “Material Approved for 
Incorporation by Reference” found in 
the Finding Aids portion of the following 
volumes of Title 46 CFR, under the entry 
“Coast Guard”, “G-MMT/12” is 
changed to “Commandant (G-MVI)”: 

Parts 30 to 40 (Subchapter D}. 

Parts 70 to 89 (Subchapter H). 

Parts 90 to 109 (Subchapter I). 

Parts 156 to 165 (Subchapter Q). 

Parts 166 to 199 (Subchapter U). 

14 U.S.C. 632; 46 U.S.C. 369, 375, and 416; 49 
J.S.C. 1655(b); 49 CFR 1.46(b)) 


Dated: January 25, 1983. 
Clyde T. Lusk, Jr., 
Rear Admiral, U.S. Coast Guard, Chief, Office 
of Merchant Marine Safety. 
[FR Doc. 83-2946 Filed 2-2-83; 6:45 am} 
BILLING CODE 4010-14-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 1, 2 and 95 


[PR Docket No. 82-184; RM-3624; RM-3028; 
FCC 83-21] 


Temporary Permit for Additional Users 
of Authorized Mobile Relay Stations in 
the General Mobile Radio Service 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: This document amends the 
General Mobile Radio Service Rules, 
Rules of Practice and Procedure, and 
Frequency Allocations Rules to provide 
for a Temporary Permit for additional 
users of multiply-licensed mobile relay 
stations (repeaters) in the General 
Mobile Radio Service. The amendment 
is necessary in order to eliminate the 
delay that occurs while a license 
application is being processed. With the 
Temporary Permit, the additional users 
will be able to begin immediate 
operation in a multiple-licensed GMRS 
repeater system... 

DATES: See paragraph 17 of Report and 
Order 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554, 
FOR FURTHER INFORMATION CONTACT: 
Maurice J. DePont, Private Radio 
Bureau, Washington, D.C. 20554, (202) 
632-4964. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Parts 1, 2 and 
95 


Radio. 
Report and Order 


Adopted: January 20, 1983. 
Released: January 31, 1983. 


In the matter of amendment of Parts 1, 
2 and 95, Subpart A, of the 
Commission's Rules to provide for 
Temporary Permit for additional users of 
authorized mobile relay stations in the 
General Mobile Radio Service {GMRS). 
Introduction 

1. On April 1, 1982, the Commission 
adopted a Notice of Proposed Rule 
Making (47 FR 17836; April 26, 1982) 
proposing to amend Subpart A of Part 95 
to provide for a Temporary Permit to 
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allow immediate operation by 
additional users of multiply-licensed 
base stations, acting as mobile relays 
(repeaters) in already-licensed GMRS 
systems. Comments on the proposal 
were due May 26, 1982, and reply 
comments were due June 10, 1982. Six 
comments and five reply comments 
were filed in this proceeding. All were 
timely. 


Background 


2. The Commission’s proposal 
stemmed from a petition for rule making 
(RM-3624} filed March 11, 1980 by 
Joseph Mancuso of Casper, Wyoming. 
Mr. Mancuso requested that the GMRS 
Rules be amended so that radio units 
proposed for immediate operation with 
already-licensed GMRS mobile relay 
systems (repeater) could be authorized 
under a Temporary Permit to eligible 
applicants while the formal application 
was being processed by the 
Commission’s licensing facility at 
Gettysburg, Pennsylvania. The 
Temporary Permit would only be 
available to additional users of multiply- 
licensed repeaters. In this Report and 
Order, we will also consider a related 
rule making petition filed on December 
20, 1977, by Standard Communications 
Corporation of Carson, California (RM- 
3028). Standard petitioned for 
amendments to the GMRS Rules to 
simplify the form used to apply for a 
GMRS license, and to make a 
Temporary Permit available to all 
purchasers of GMRS radio equipment. 


Discussion 


3. Palomar Communications, Inc. 
(Palomar}; The General Electric 
Company (GE); Uniden Corporation of 
America (Uniden); and, the Citizens 
Band Radio Subcommittee of the 
National Industry Advisory Committee 
(NIAC) filed comments supporting the 
proposal. Corwin D. Moore, 
Administrative Coordinator, Personal 
Radio Steering Group (PRSG) and P. 
Randall Knowles (Knowles) filed 
comments in opposition to the proposal. 

4. PRSG argues that equipment 
vendors, who support this proposal, will 
have a clientele composed primarily of 
business interests, thus upsetting the 
“delicate balance” in GMRS between 
business and personal users. It also 
asserts that adding on users to repeaters 
by means of a Temporary Permit would 
ruin the careful, voluntary coordination 
that now takes place in the GMRS. We 
note, however, that the GMRS is 
designed for private, short-distance, 
personal or business 
radiocommunications. Thus, the 
“business/personal use” issue raised by 





PRSG is irrelevant. This proceeding 
revolves around the question as to 
whether there is a need for a Temporary 
Permit for certain GMRS users. The 
comments received verify that there is a 
need, even though our application 
processing procedures now result in the 
issuance of a GMRS license within 24 to 
30 days after an application is received. 
We are not persuaded that “add-on” 
users to existing repeaters will destroy 
the voluntary coordination of 
frequencies that now takes place in the 
GMRS. All licensees, whether they use 
the service for their business or personal 
activities, must cooperate in the use of 
the frequencies assigned in order to 
minimize interference and obtain the 
most effective use of the authorized 
facilities, and we emphasize this point 
for business and personal users alike. 

5. With respect to PRSG’s contention 
that a waiting period to receive a license 
is beneficial because it affords the 
applicant the time to observe proper 
GMRS operating etiquette, we see no 
merit in such a delay. When a GMRS 
licensee operates a station, he/she must 
assure that his/her transmissions and 
practices conform to applicable rules. 
We do not feel that the Commission 
should be engaged in prescribing 
methods, such as educational waiting 
periods, to apprise licensees how to be 
certain that they are in compliance with 
the Rules. Moreover, a Temporary 
Permit could lead to less premature, 
unlicensed operation (see paragraph 10, 
below). 

6. PRSG alleges that issuance of 
Temporary Permits for additional users 
of repeaters favors repeater usage over 
“direct” communications. Our purpose 
in proposing a Temporary Permit is to 
eliminate license delays experienced by 
some GMRS applicants. This will not tilt 
the balance in favor of repeater 
licensees. Repeater users will still want 
that type of communications to meet 
their needs. Likewise, there will still be 
persons in the GMRS whose needs can 
be met by direct base-mobile 
communications, without the need for 
extending their communications range 
through a repeater. PRSG asserts that it 
is “highly wasteful of spectrum” to 
permit the Temporary Permit for 
additional repeater users. However, 
some users prefer, or need, repeater- 
type communications, not just base- 
mobile communications without 
repeater assistance. PRSG has not 
shown that there is a necessary 
relationship between how soon an 
additional repeater user can go on the 
air and how many additional repeater 
users there are. 


7. Finally, PRSG takes issue with our 
finding that the proposal would not 
significantly impact small entities, 
stating that the “general citizen” is a 
small entity and could be financially 
impacted if his/her investment in GMRS 
equipment is threatened because of 
usurpation of the service by business 
interests. Section 601 of the Regulatory 
Flexibility Act, 94 Stat. 1164, 5 U.S.C. 
601, defines a “small business” as one 
which is independently owned and 
operated and which is not dominant in 
its field. It must be within the size 
standards regarding the number of 
employees or dollar volume set by the 
Small Business Administration. A “small 
organization” is any not-for-profit 
enterprise which is independently 
owned and not dominat in its field. A 
“small governmental jurisdiction” 
means the government of a body with a 
population of fewer than 50,000 persons. 
The term “small entity” refers 
collectively to the above three terms 
(see § 601, (6), Reg. Flex. Act, supra.) 
Therefore, an individual, or “general 
citizen”, is not encompassed within the 
meaning of “small entity”, and our 
finding that the proposal does not 
impact a substantial number of small 
entities is correct. 

8. The opposition comments filed by 
Knowles, and also his reply comments, 
are in the same vein as PRSG’s. 
Knowles concludes that adoption of a 
Temporary Permit would result in much 
greater interference and the degradation 
of discipline in the GMRS. We believe 
that our discussion in the preceding 
paragraphs meets Knowles’ concerns. 
What we propose does not address 
questions of the number of GMRS users 
and their communications needs, nor 
does it relate to user compliance or non- 
compliance with the rules. What it does 
do is to allow additional repeater users 
to start transmitting approximately a 
month earlier than they would be able to 
without a Temporary Permit. 

9. Reply comments filed by Nathan L. 
Maryn and Edward W. N. Smith both 
opposed the proposal. Both felt that, 
although a Temporary Permit has been 
authorized for Business Radio Service 
applicants (PR Docket No. 79-338, 45 FR 
59880, September 11, 1980), no 
Temporary Permit should be allowed in 
the GMRS because of the dissimilarities 
of the two radio services. We do not 
agree. Establishment of a GMRS 
Temporary Permit will not blur the 
distinction between the Business Radio 
Service and the GMRS. It will, however, 
eliminate licensing delays for certain 
GMRS applicants just as it has for 
Business Radio Service applicants. 
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10. Rule making petition RM-3028, 
filed by Standard Communications 
Corporation (Standard), requested that 
the GMRS license application form be 
simplified, and that a Temporary Permit 
be authorized for all GMRS applicants. 
Standard is a manufacturer of radio 
equipment and states that the delay in 
obtaining a GMRS license has an 
adverse economic impact upon its 
business. Further, Standard avers that 
the waiting period before a license is 
issued invites unlicensed operation. 
Standard believes that if the application 
form were simplified, application 
processing would be accelerated. Forty- 
two comments to the petition were filed 
before the comment period closed on 
April 21, 1978. For the most part, persons 
filing comments to RM-3028 were 
commercial establishments that sold 
radio equipment. Without exception, 
they supported Standard’s petition for 
amendment of the rules. The California 
Mobile Radio Association, in general, 
supported the petition and suggested 
that the Temporary Permit be issued by 
a local field office of the Commission 
with the permanent call sign for the 
GMRS station or system assigned at the 
time of issuance. 

11. Standard’s request for the 
temporary licensing of all GMRS 
applicants exceeds what we think is 
desirable for that service. We have no 
difficulty in licensing add-on users to 
existing repeaters because it will 
already have been determined that it 
was in the public interest to license the 
repeater; that its antenna array 
conformed to the rules; and, that its 
power would be within the maximum 
authorized. However, we believe that it 
would set a singularly inappropriate 
precedent to authorize, in the GMRS, by 
means of a Temporary Permit, brand- 
new stations whose particulars would 
only be examined after the fact of 
authorization and operation had 
occurred. Therefore, we will not expand 
the Temporary Permit beyond that 
proposed in this proceeding, i.e., it will 
be restricted to addtional users of 
already-licensed repeaters. With respect 
to the simplification of the GMRS 
license application form that aspect of 
petitioner's request is rendered moot 
since FCC Form 574 is scheduled to 
replace the present application form 
(See Memorandum Opinion and Order, 
adopted August 24, 1982; released 
August 31, 1982; FCC 82-397; 32011). The 
date that FCC Form 574 can be used by 
applicants in the Private Land Mobile 
and General Mobile Radio Services will 
be announced by the Commission at a 
later date. 
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Conclusion 


12. No valid reasons have been 
advanced which persuade us that we 
should abandon our proposal in this 
proceeding. On the contrary, we believe 
that it is in the public interest to 
eliminate licensing delays for the 
additional users of multiply-licensed 
GMRS mobile relay (repeater) systems. 
Therefore, the rules will be amended, as 
proposed. 

13. The Commission has determined 
that Sections 603 and 604 of the 
Regulatory Flexibility Act of 1980 (Pub. 
L, 96-354, September 19, 1980; 5 U.S.C. 

§ 601) do not apply to the amendments 
adopted herein since they are 
deregulatory in nature, and will not 
have a significant economic impact on a 
substantial number of smal! entities. 

14. In accordance with the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511, 
December 11, 1980; 44 U.S.C. 3501), the 
Commission will forward a copy of the 
final rules adopted herein to the 
Administrator, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget. 

15. The date for use of the Temporary 
Permit Form for the GMRS and the 
effective date of these rule amendments 
are contingent upon the approval of the 
form by the Office of Management and 
Budget. When such approval of the form 
has been obtained, we will announce, in 
a public notice, the effective date of 
these rule amendments and the use of 
the form. Until that time, the existing 
rules remain in effect. 

16. It is ordered, That the Secretary 
shall cause a copy of this Report and 
Order to be served upon the Chief 
Counsel for Advocacy of the Small 
Business Administration and that the 
Secretary shall also cause a copy of this 
Report and Order to be published in the 
Federal Register. 

17. In view of the foregoing, it is 
further ordered, that Parts 1, 2, and 95, 
Subpart A, are amended as set forth in 
the Appendix hereto, effective on a date 
to be published in the Federal Register 
following Office of Management and 
Budget approval of the GMRS 
Temporary Permit. It is further ordered, 


That RM-3624 is granted, it is further 
ordered, that RM-3028, to the extent 
specified herein, is granted, and in all 
other respects is denied. This action is 
taken pursuant to the authority 
contained in Sections 4(i) and 303(r) of 
the Communications Act of 1934, as 
amended. It is further ordered, that this 
proceeding is terminated. 

18. Information on this matter may be 
obtained by contacting Maurice J. 
DePont, (202) 632-4964, Private Radio 
Bureau, Federal Communications 
Commission, Washington, D.C. 20554. 
(Secs. 4, 303, 48 stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

Appendix A 

Parts 1, 2 and 95, Subpart A, of 
Chapter I of Title 47 of the Code of 


Federal Regulations, are amended, as 
follows: 


PART 1—[AMENDED] 


1. At the end of § 1.922, a new FCC 
Form and Title are added to read. 


§ 1.922 Forms to be used. 


FCC form 


000 Temporary Permit for a General Mobile 
Radio Service System. 


2. In § 1.925, a new paragraph (h) is 
added to read: 


§ 1.925 Application for special temporary 
authorization, temporary permit, 

operating authority, or interim amateur 
permit. 

(h) An applicant for a General Mobile 
Radio Service system license, sharing a 
multiply-licensed base station used as a 
mobile relay station, may operate the 
system for a period of 180 days, under a 
Temporary Permit, evidenced by a » 
properly-executed certification made on 
FCC Form —, after mailing FCC Form 
574 to the Commission. 
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PART 2—{AMENDED] 


3. At the end of § 2.302, a new class of 
station, composition of call sign, and 
call sign block are added to the table of 
call signs, to read: 


§ 2.302 Cali signs. 


* * * * * 


Ciass of station — Calli sign blocks 


. . . 


General Mobile 2 letters, 7 digits. 
Radio Service, 
temporary 
,' . 


PART 95—[ AMENDED] 


4. In § 95.15, a new paragraph (d) is 
added to read: 


§ 95.15 Standard forms to be used. 


* * * * * 


(d) Form , Temporary Permit for a 
General Mobile Radio Service System, 
should be used if applicant is eligible 
and desires to operate the station 
pending the processing of the 
application. (See also Section 95.16). 


5. A new § 95.16 is added to read: 


§ 95.16 Temporary Permit. 


An applicant for a General Mobiie 
Radio Service system license, sharing a 
multiply-licensed base station used as a 
mobile relay station, may operate the 
system for a period of 180 days, under a 
Temporary Permit, evidenced by a 
properly-executed certification made on 
FCC Form , after mailing FCC Form 
574 to the Commission. 

6. In § 95.53, a new paragraph (c) is 
added to read: 


§ 95.53 Posting station license. 


* * * * a 


(c) The Temporary Permit for a 
General Mobile Radio Service system 
shall be retained as part of the station 
records. The Temporary Permit need not 
be posted. 


BILLING CODE 6712-01-™ 
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APPENDIX B 


eral Communications Commission 
Washington, D.C. 20554 


TEMPORARY PERMIT TO OPERATE 
A GENERAL MOBILE RADIO SERVICE 
SYSTEM 


Use this form only if you want a Temporary Permit in the 
General Mobile Radio Service to share a multiply-licensed 
base station used as a mobile relay station while your 
application, FCC Form 574, is being processed by the 
Federal Communications Commission, 

INSTRUCTIONS 
Do not use this form if you operate an individual, non- 
shared station or if you will be the first user of a 
facility intended for shared use. 


Do not use this form for any radio service, other 
than the General Mobile Radio Service. 


I hereby certify that: 


EE I am not a foreign government or a 
representative thereof, 


CERTIFICATION 


Read, Check roy I am eligible in the General Mobile Radio 
Blanks, and Sign Service under Section 95.11 of the FCC Rules. 


I have not been denied a license or had my 
license revoked by the FCC. 


ff I am not the subject of any other legal action 
concerning the operation of a radio station. 


/ / My completed Form 574 has been mailed to the FCC. 
ame of Applicant 4 Mailed to 


Mailing Address of AppTican lumber, Street, City, State, Zip code) 


tgnature of Applicant 


If you cannot certify to all of the above statements, you are not 
eligible for a Temporary Permit. Willful false statements void 
this Permit and are punishable by fine and/or imprisonment (see 
United State Code, Title 18, Section 1001). 
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TECHNICAL 
INFORMATION 


TEMPORARY 


umber oO icensee Presently Operating on 
Mobile Units the Shared Facility 


se this temporary ca 
assigned by the Federal Communications Commission 


Your temporary call sign will consist of the 
letters "WT" plus your business or residence 


CALL SIGN lephone number, 


5 


LIMITATIONS 


Your authority under this Permit is subject to all 
applicable treaties, statutes and rules and is subject to the 
right of use or control by the Government of the United States. 


This permit is valid for 180 days from the date 
the Form 574 is mailed to the FCC. 


You must have a Temporary Permit or a license from 
the FCC to operate your General Mobile Radio Service system 
transmitters, 


This Temporary Permit must be kept with your station 
records until your license is received, 


UBMIT THIS FOR 


[FR Doc. 83-2931 Filed 2-2-83; 8:45 am} 


BILLING CODE 6712-01-C 





47 CFR Part 15 


[FCC 82-430] 


Petitions Filed by the American 
Telecommunications Corp. and 
Electronics industries Association 
Concerning Application of the 
Commission’s Rules for Cordiess 
Telephones 


AGENCY: Federal Communications 
Commission. 

Action: Order granting conditional 
waiver. 


SUMMARY: This Order grants a 
conditional waiver of a certain section 
of the FCC Rules, to American 
Telecommunications Corporation (ATC) 
for its cordless telephone under certain 
technical and other conditions. 
Authority is delegated to the Chief 
Scientist to grant similar waivers to 
other cordless phone manufacturers who 
are able to meet the same conditions. 
The waiver is required because the 
technical limit in this section is difficult 
to apply to cordless phones and allows 
too weak a signal for such operation. 
This action will permit ATC and other 
manufacturers to continue to market 
viable cordless phones. 

DATE: Order becomes effective 
September 29, 1982. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Julius P. Knapp, Office of Science 
and Technology, RF Devices Branch, 
Washington, D.C. 20554, (202) 653-8247, 
Room 8302. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 15 


Communications equipment, 
Computer technology, Labeling, Radio, 
Reporting requirements, Security 
measures, Wiretapping and electronic 
surveillance. 


Adopted: September 29, 1982. 
Released: October 4, 1982. 


In the matter of petitions filed by the 
American Telecommunications 
Corporation and Electronics Industries 
Association concerning application of 
§ 15.7 of FCC Rules for cordless 
telephones; Order Granting Conditional 
Waiver. 

1. On December 8, 1981, the 
Commission received a letter from the 
American Telecommunications 
Corporation (ATC), a subsidiary of 
General Dynamics Corporation, 
requesting clarification of the 
applicability of the general requirements 


fora restricted radiation device in § 15.7 
of FCC Rules (47 CFR § 15.7) to cordless 
telephones. In the event that § 15.7 does 
apply to cordless phones, ATC asks for 
a waiver of this Section'to permit 
operation of its cordless telephone in the 
frequency band 1.6 to 2.0 MHz. Also 
considered herein is a letter dated 
October 27, 1981 from the Personal 
Radio Section of the Electronics 
Industries Association (EIA), suggesting 
interim technical standards for the 2 
MHz cordless phones. Both letters were 
considered petitions for waiver and 
placed on public notice on December 21, 
1981 asking for comments from the 
public (mimeo No. 1247, 46 FR 62930). 

2. Comments on the two petitions 
were filed by GTE Service Corporation 
(GTE), Mura Corporation (MURA), 
American Telephone and Telegraph 
Company (AT&T), Astech, Inc., Mr. 
James L. Swaters, Jr., Mr. Keith Olson, 
Electronics Industries Association (EIA), 
Uniden Corporation of America, 
American Radio League, Inc. (ARRL), 
and American Telecommunication 
Corporation (ATC). Reply comments 
were filed by EIA. 

3. For the reasons discussed herein, 
which are based on the comments 
received in response to the publication 
of the two subject petitions and the 
investigations of the 2 MHz cordless 
telephones by the FCC Laboratory in 
Columbia, Maryland, the Commission is 
conditionally waiving § 15.7 of its Rules 
for cordless phones marketed by ATC, 
subject to the conditions in paragraph 
25, below. Since it is expected that other 
manufacturers and distributors of 
cordless phones will petition for a 


, similar waiver, authority is delegated to 


the Chief Scientist to grant a similar 
waiver to any manufacturer who meets 
the same conditions. 


Introduction 


4. A cordless telephone is a two-way 
power communication system, which is 
intended to eliminate the connecting 
handset cord of the standard telephone, 
thus allowing the user the freedom of 
movement without regard to the 
confines of the connecting wires. 
Cordless phones operate in a full duplex 
mode (i.e., they are capable of 
simultaneously transmitting and 
receiving radio signals), which allows a 
continuous conversation between both 
parties of the conversation. This method 
of operation requires the use of two 
frequencies for each cordless phone. 
The systems includes a base station low 
power transmitter and receiver, 
connected to the telephone network, and 
a portable handset that incorporates a 
low power transmitter and receiver. 
Most of the early cordless phones 


Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Rules and Regulations 


advertised an operating range of up to 
several hundred feet. 

5. Cordless phones first appeared on 
the U.S. market around 1973. From 1973 
to 1975, most of the cordless phones on 
the market operated under the general 
provisions for low power 
communications devices in Subpart D of 
Part 15 of FCC Rules. At that time, a low 
power transmitter could be operated on 
any frequency between 26.9-27.3 MHz 
without an individual license, subject to 
certain technical and administrative 
constraints. Most of the cordless phones 
operated under these provisions at 27 
MHz. In early 1976 in Docket 20119,' the 
Commission shifted low power voice 
transmitters from 27 MHz to 49 MHz in 
order to relieve an enforcement problem 
between the unlicensed low power voice 
transmitters and licensed 27 MHz citizen 
band (CB) radios. 

6. Two manufacturers of cordless 
phones at that time petitioned the 
Commission to reconsider the action 
taken in Docket 20119, since both 
claimed that the insufficient frequency 
spectrum at 49 MHz would put their 
companies out of business. In response 
to these petitions, the Commission, in a 
Memorandum Opinion and Order, 
authorized cordless phones to continue 
operating at 27 MHz for a period of three 
years, during which time the cordless 
phone industry was to petition the 
Commission for new frequencies for 
cordless telephones.? Unfortunately, the 
industry was new and did not respond 
in a timely manner to the request. As a 
result, the Commission did not receive a 
petition for finding a new home for 
cordless telephones, until recently.® 
Under the interim rules. cordless 
telephones at 27 MHz could be 
manufactured and marketed until 
January 1, 1980 and January 1, 1981, 
respectively.‘ 

7. As noted in paragraph 9 of the 
Memorandum Opinion and Order in 
Docket 20119, one of the earlier cordless 
phones used carrier current techniques 


Report and Order, FCC Docket No. 20119, In the 
Matter of Amendment of Rules Part 15 Subpart D— 
Low Power Communications Devices to delete the 
frequency band 26.97-27.27 MHz and to add the 
frequency band 49.8-49.9 MHz and to promulgate 
technical specifications 57 FCC 2nd 1134 (1976), 41 
FR 7394, February 18, 1976. 

? The history of cordless phones at 27 MHz is 
discussed in more detail in the Memorandum 
Opinion and Order in Docket No. 20119, 62 FCC 2nd 
573 (1977), 42 FR 4461, January 25, 1977. 

* Petitions seeking a frequency allocation and 
permanent rule provisions for cordless phones were 
ultimately submitted by MURA and EIA and were 
designated RM-4062 and RM-4075, respectively. 
These petitions were put on public notice on March 
22, 1982 (Report 1338) and on March 24, 1982 (Report 
1340). 

*See 47 CFR 15.114. 
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for the base station transmitter of the 
phone and 27 MHz return frequency for 
the portable handset transmitter. Carrier 
current systems use a technique which 
couples radio frequency (RF) energy into 
the electrical and/or telephone wiring. 
Some of this energy is “leaked” into 
space from the wiring and picked up by 
a nearby receiver. In practical terms, the 
house telephone and electrical wiring 
becomes a leaky cable acting as an 
antenna for the base station of the 
cordless phone system. Most carrier 
current type cordless telephones operate 
around 1.7 MHz just above the 
frequencies allocated for AM 
Broadcasting (535-1605 kHz). As the 
expiration dates for the interim rules for 
cordless phones approached, 
manufacturers elected to shift the 
transmitter frequency of the base station 
portion of the phones from 27 MHz to 1.7 
MHz using carrier current techniques. 

8. Thus most of the presently 
marketed cordless telephones operate 
duplex at 49 MHz for the portable 
transmitter and 1.7 MHz for the base 
station transmitter using carrier current 
techniques.* Under the present FCC 
Rules, both parts of the system may be 
operated without an individual license, 
provided each part complies with 
certain technical and administrative 
requirements. The 49 MHz transmitter is 
subject to the technical and certification 
requirement in Subpart D of Part 15 of 
FCC Rules. The 49 MHz receiver in the 
base station is also subject to 
certification pursuant to Part 15 Subpart 
C. Certification is a bilateral equipment 
authorization procedure where the 
manufacturer submits measurement 
data demonstrating compliance with 
FCC Rules and the Commission issues a 
grant of certification. 

9. Carrier current systems, such as 
wireless intercoms, campus radio 
systems and the base station transmitter 
in cordless telephone systems are 
classified by the Commission as 
restricted radiation devices. Such 
systems are subject to the general 
requirements for a restricted radiation 
device in § 15.7 of FCC Rules, which 
places two primary conditions on the 
operation of such systems. First, the 
level of RF energy from any part of the 
system shall not exceed a certain limit.® 


5 One or two models of cordless telephones on the 
market operate duplex at 49 MHz, i.e., both the 
mobile and base station transmitters operate 
separate 20 kHz channels spaced 60 kHz apart at 49 
MHz. These phones are not considered herein. 

*Section 15.7 provides that “the total 
electromagnetic field produced at any point a 
distance of 157,000/F(kHz) feet (equivalent to ¢/27) 
from the apparatus (system) shall not exceed 15 
microvolts per meter”. The distance in feet is equal 
to 157 divided by the frequency of the emission 
being measured in Megahertz. 


Second, the system shall not cause 
harmful interference to authorized radio 
communications. A more detailed 
explanation of the devices subject to 

§ 15.7, as well as an historical 
background of this regulation is 
provided in the Notice of Poposed Rule 
Making in FCC Docket No. 20780, 41 FR 
17938, April 21, 1976. 


Petitions 


10, In its letter of December 1, 1981 
and subsequent submittal responding to 
a request for additional information,’ 
ATC asks the Commission for a clear 
statement about the applicability of 
§ 15.7 to cordless phones. In the event 
that § 15.7 applies to its phones, ATC 
seeks a waiver of this rule to permit 
marketing of its phones, which operate 
in the frequency band of 1.6 to 1.8 MHz 
using carrier techniques. The company 
argues that § 15.7 should be ruled 
inapplicable for the follo reasons: 

(a) The note under § 15.7 clearly 
states that low power communication 
devices are regulated elsewhere in the 
Commission's Rules (Subparts D and E 
of Part 15). ATC argues that a cordless 
phone is a low power communication 
device, notwithstanding the fact that 
there are no provisions for such devices 
in the 2 MHz band. 

(b) It is impractical to apply the limit 
in § 15.7, since it would unduly restrict 
the operating range of the phone 
operating at 2 MHz to 50 feet or less. 

(c) The Commission has tacitly 
approved use of the cordless phone 
system when it granted certification of 
the portable 49 MHz link of the cordless 
phone system. 

11. ATC also argues that it is capable 
of producing a cordless telephone where 
the carrier current radio link complies 
with § 15.7. However, according to ATC, 
such a phone will have an effective 
communications distance much less 
than the several hundred feet advertised 
by the competition's phones. 
Furthermore, American Telephone and 
Telegraph, ATC’s primary customer, will 
not purchase any cordless phones when 
there is question of compliance with the 
rules. Because of AT&T's reluctance to 
buy and distribute cordless phones until 
the § 15.7 question is settled, ATC states 
that it is suffering economic hardship. 

12. In its letter of October 27, 1981 and 
subsequent filing of February 26, 1982, 
the personal communications section of 
EIA argues that § 15.7 is inappropriate 
to apply to cordless phones and more 
importantly that there is a need to 
establish practical standards for these 


7 Clarification of Petition for Waiver and 
Comments of American Telecommunications 
Corporation, filed February 19, 1982. 
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phones at 2 MHz. EIA suggests 
specific technical limit of 4 cam of RF 
Power delivered to the radiating load, 
with the manufacturer selecting the 
matching impedance. Unfortunately, EIA 
did not adequately specify a 
measurement procedure. 

13. Most cordless phone 
manufacturers agree with ATC that 
§ 15.7 should not be found to apply to 
cordless telephones. They also, in 
general, support ATC’s petition for 
waiver of § 15.7 (if applicable), provided 
the waiver is made available for all 
cordless phones on the market. 


FCC Laboratory Investigations 


14. In response to allegations that 2 
MHz cordless telephones do not comply 
with § 15.7 and with receipt of the 
subject petitions, 14 cordless telephones 
were evaluated at the FCC Laboratory 
located in Columbia, Maryland. 
Preliminary examinations revealed that 
several of the phones were similar in 
design with respect to the carrier current 
transmitter circuitry. Thus only seven of 
the 14 phones were actually tested, 
since these phones were considered to 
be representative of the carrier current 
type phones currently on the market. 

Radiated and conducted emissions 
measurements were made on the seven 
phones at a simulated test installation 
specifically constructed for this project 
at the Maryland facility. Radiated 
measurements were also made at four 
homes to determine variabilities of 
cordless phone performance at 
individual houses of different types of 
construction. A report of these 
investigations, titled “Investigations of 
Emission Characteristics of Cordless 
Telephones Using Carrier Current 
Techniques” is available.*® 

15. The following is a summary of 
some of the observations and 
conclusions made during the 
investigations of the fourteen samples: 

a. All the units tested under the 
conditions specified in the report exhibit 
higher levels of emission than is 
permitted by the technical limit in § 15.7 
of the Rules. 

b. Some of the carrier current phones 
coupled FR energy in the two or more 
conductors of the power cord; some into 
the telephone line; and some into both 
the power and telephone wires. 

c. It was considered impracticable to 
devise a standard test set-up for 
measuring radiated RF energy due to the 
variabilities in building structures, 
coupling techniques, electrical and 


* Report in Project No. 2247-56, August 1982. This 
report is available from the FCC’s duplicating 
contractor: Downtown Copy Center, 1114-21st St., 
NW, Washington, DC 20037, phone 202-452-1422. 





telephone service connections and 
distribution arrangements. A measure of 
the RF currents coupled into the power 
and telephone lines by cordless phones 
is at this time considered a more 
practical method for determining the 
interference potential of these phones. © 

d. When measured using the methods 
described in the report, the RF currents 
on the power cord and telephone line of 
all the phones tested were less than: 

—90 mA on any single power 
conductor, 

—1i2 mA on the telephone lines, 

—12 mA when measuring all power 
conductors together (including ground 
conductor). 

e. The observations in (d) above were 
obtained in the following manner. The 
RF currents were measured in a 
shielded enclosure, with the equipment 
under test (EUT) power supply fed 
through the Line Impedance 
Stabilization Network (LISN) specified 
in IEEE Standard 213 * and with the 
telephone cord conductors terminated in 
the resistive load to ground specified in 
FCC Rules Part 68, § 68.308, for 
measurements above 12 kHz. 
Measurements of current were made 
with a clip-on RF current probe, 
Stoddard 91550-1, in combination with a 
suitable tuned RF voltmeter (Potomac 
Instruments FIM—41-1), with the EUT 
carrier unmodulated. Current 
measurements for telephone cord and 
all power conductors together were 
made by applying the probe around the 
cord at the plug end by which it is 
connected to the building wiring 
Current measurements for ‘individual 
power conductors were made by using 
an adapter provided with suitable male 
and female power connectors connected 
by individual wires approximately 15 
cm. in length, so that the probe could be 
applied separately to the ungrounded 
and grounded power conductors. Test 
arrangements not specified here 
followed Std. 213 insofar as 
practicable. 

f. Although operating ranges of the 
phone systems tested varied 
considerably depending upon locations 
and conditions of installation, it 
appeared that the effective operating 
ranges of the phones tested could 
reasonably be claimed to be a few 
hundred feet. 


Discussion of Petitions and Comments 
16. As previously stated, § 15.7 sets 
forth both the technical and general 


operating requirements for a restricted 
radiation device, which is defined 


* Institute of Electrical and Engineers 
Standard 213. Available from IEEE, 346, E. 47th St., 
New York, NY 10017. 


briefly as a device which intentionally 
generates RF energy, but does not 
intentionally radiate that energy (e.g., 
transmitter), and is not regulated 
elsewhere in the Commission's Rules.” 
Carrier current systems, i.e., systems 
which feed an RF signal into the 
distribution or house electrical wiring, 
have long been classified by the 
Commission as restricted radiation 
devices subject to § 15.7. This fact has 
been clearly discussed in a number of 
FCC information bulletins and FCC 
docketed proceedings over the past 30 
years. 1 It was also clearly stated in 
paragraph 9 and footnote 7 of the 
Memorandum Opinion and Order in 
Docket 20119 (see footnote 2 supra) that 
one of the earlier phones used carrier 
current techniques. As such, it was 
subject to § 15.7. 

17. In addition to cordless phones, 
there are a number of other devices on 
the market that use carrier current 
techniques. One of the oldest is the 
Campus Radio Systems used by a 
number of college campuses throughout 
the country. These systems operate in 
the AM broadcast band using carrier 
current techniques to distribute and AM 
broadcast signal in the dorm. Other 
types of devices sybject to § 15.7 are 
discussed in more detail in the proposal 
to revise this section in FCC Docket 
20780. !? 


18. In view of the above history and 
the fact that § 15.7 is being applied to a 
number of other carrier current systems 
and devices, the Commission cannot 
accept the contention that § 15.7 does 
not apply to cordless phones using 
carrier current techniques. We recognize 
that in the frequency band (1.6-2.0 MHz) 
selected by cordless phone 


*° Restricted Radiation Device is defined in 
§ 15.4(d) of the rules as “A device in which the 
generation of radio frequency energy is intentionally 
incorporated into the design and in which the radio 
frequency energy is conducted along wires or is 
radiated, exclusive of transmitters which require 
licensing under other parts of this chapter and 
exclusive of devices in which the radio frequency 
energy is used to produce physical, chemical or 
biological effects in materials and which are 
regulated under the provisions of Part 18 of this 
chapter.” 

"See for example, FCC Bulletins OCE 11 and 
OCE 12. Both Bulletins are available upon request 
from the FCC District Offices and Consumer 
Assistance Office. See also the Notice of Inquiry 
and Proposed Rule Making in Docket No. 19092 (36 
FR 7018), 28 FCC 2nd 357 (1971) concerning campus 
radio stations. This document discusses the 
application of § 15.7 to carrier current radio and 
gives references to several earlier docketed 
proceedings dealing with the subject. 

"2 Notice of Proposed Rule making in FCC Docket 
20780: In the matter of amendment of Part 15 to 
redefine and clarify the rules governing restricted 
radiation devices and low power communication 
devices; adopted April 14, 1976; released April 23, 
1976; 41 FR 17938, April 29, 1976. 
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manufacturers " the present limit in 

§ 15.7 is overly restrictive. '* However, it 
was not until recently that the 
Commission learned about the 
noncompliance of most 2 MHz phones, 
since the manufacturer is not required to 
demonstrate compliance of a device 
subject to § 15.7."5It is now apparent 
that the limit in § 15.7 does not provide 
an effective operating distance for 
cordless phones. 

19. There are a number of reasons 
why cordless phones might best be 
shifted to a different part of the 
frequency spectrum to permit continued 
growth and operation of cordless 
phones. At our prompting, the industry 
has filed two petitions for rule making 
(see footnote 3 supra) to find a new 
home in the frequency spectrum for 
cordless phones. These petitions are 
currently being studied by the 
Commission and will be acted upon in 
the near future. One reason for shifting 
cordless phones out of the frequency 
band 1.6-2.0 MHz just above the AM 
broadcast band is the reallocation of 
that spectrum at the World 
Administrative Radio Conference in 
1979. An agreement was reached at 
WARC '79 to reallocate the band 1605- 
1705 kHz for broadcasting. This 
obviously could have a serious 
detrimental impact on the operation of 
cordless phones at 1.6-1.8 MHz.** 
Commisson Decision 

20. The Commission has decided to 
grant ATC a conditional waiver of § 15.7 
to allow the continued operation of 
cordless phones using carrier current 
techniques on an interim basis while a 
new home is found in the spectrum for 
cordless phones. Other manufacturers 
willing to meet the same condition will 
also have the opportunity to obtain the 


18 The reasons why the band 1.6-2.0 MHZ was 
selected by manufacturers have not been 
specifically stated. We suspect it has to do with 
technical characteristics which make carrier current 
operation viable at these frequencies. Also, in 
comparison to other bands, this band is not heavily 
populated in residential areas. See Part 2 of the FCC 
Rules for the radio spectrum allocations in this 
band. Both government and nongovernment stations 
utilize frequencies in this band. 

The present field strength limit in § 15.7, 
referenced in footnote 6, above, is frequency 
dependent. At higher frequencies the limit becomes 
more severe. In its Notice of Proposed Rule Making 
in Docket 20780, the Commission proposed to 
change this approach and set a fixed limit for 
radiated field strength at any frequency above 1600 
kHz. 

6 Under the present rules, a manufacturer is not 
required to demonstrate compliance of his 
equipment with § 15.7. Compliance, however, is a 
prerequisite before the equipment can legally be 
marketed, pursuant to § 2.805 of the Commission's 
Rules. 

**The WARC ‘79 treaty is currently pending 
review and ratification by the U.S. Senate. 
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same conditional waiver. These waivers 
will be granted by the Chief Scientist 
under delegated authority. The waiver is 
based on the fact that several million of 
the 2 MHz phones currently on the 
market have not resulted in a single case 
of interference being reported to the 
Commission, to date. (However, we 
have heard of one or two cases of co 
channel interference to amateur radio 
operations. See paragraph 21, below.) 
Assuming this continues to hold true, the 
Commission is willing to grant a waiver 
to ATC and other manufacturers subject 
to certain conditions as set forth in 
paragraph 25, below, which we believe 
are reasonable. These conditions are 
intended to provide for the continued 
use of the cordless phones now on the 
market. Additionally, they establish a 
ceiling to preclude introduction of new 
phones that may use excessive power in 
an effort to increase the operating 
distance. 

21. In its comments, the American 
Radio Relay League, an association of 
amateur radio operators, expressed 
concern that there will be interference 
between cordless phone users in the 
band 1.6-2.0 MHz and amateurs 
operating in the band 1.6~2.0 MHz. More 
specifically, ARRL states that it believes 
cordless phones will receive co-channel 
interference in the band 1.8-2.0 MHz. In 
addition, it contends that cordless 
phones will suffer adjacent channel 
interference in the band 1.6-1.8 MHz 
because, in its assessment, the cordless 
phone receiver possesses poor adjacent 
channel rejection. To avoid the 
cochannel interference, the Commission 
is restricting the operation of cordless 
phones under the waiver granted herein 
to the band 1.625-1.80 MHz. *? Only one 
or two of the phones currently on the 
market utilize the band 1.8-2.0 MHz and 
on the basis of the comments filed there 
should be little difficulty or cost 
involved in shifting to the lower 
frequencies. The manufacturers are 
expected to improve the design of the 
cordless phone receiver to minimize the 
adjacent channel problem. In any event, 
under § 15.3, the cordless phone must 
accept any interference that it may 
receive including that from licensed 
amateur stations operating on adjacent 
channels. 

22. AT&T expressed concern about RF 
signals coupled onto the telephone lines. 
In particular, it is concerned about the 
500 milliwatt power limit proposed in 
the petition filed by EIA. AT&T states 
that the proposed 500 mW limit exceeds 
the levels recommended by the company 


‘” The lower limit of 1.625 MHz was selected to 
protect Travelers Information Service operating at 
1.610 MHz. 


to the Commission in a separate 
proceeding, FCC Docket 

No. CC 81- 216, *® 

which proposes to amend Part 68 
governing equipment that connects to 
the telephone network. While the 
Commission is obviously concerned 
about protecting the telephone network, 
it has not received any information that 
the present generation of carrier current 
cordless phones has been a source of 
harm to phone lines. The technical 
standards we are prescribing for 
purposes of this waiver have been 
designed to maintain the same levels of 
conducted RF energy as exhibited by 
cordless phones now on the market 
(which the Commission staff has 
measured) and therefore are considered 
not to be future sources of harm to the 
phone network. 

23. Astech, a manufacturer of carrier 
current control and communication 
systems that operate between 50 and 
500 kHz, expresses concern that 
cordless phones will interfere with its 
TELLINK communication system but 
does not explain why it anticipates such 
interference. Although no explanation is 
provided, it objects to the ATC and EIA 
petitions. We have no reason to believe 
that a cordless phone at 1.625-1.8 MHz 
will interfere with the TELLINK system 
at 50-500 kHz. Moreover, we must 
remind Astech, as we have the 
manufacturers of cordless phones 
(paragraph 21 above) that a carrier 
current system is a restricted radiation 
device and that the present Part 15 rules 
do not afford any protection from 
interference (§ 15.3). Manufacturers of 
such devices, including Astech, must 
build into their devices protection to 
insure proper operation under adverse 
conditions. 

24. Although the Commission has not 
received any formal complaints of 
interference with the cordless phone 
identified as the source, we have 
received complaints about the lack of 
privacy afforded by these phones. 
Apparently, most consumers who use 
these phones are unaware that unless 
the manufacturer incorporates a scheme 
for coding or scrambling the signal at 
the transmitter and descrambling it at 
the receiver, a signal transmitted 
through space can be received by an 
unintended listener. A number of 
consumers are surprised and concerned 
about this feature of cordless phones. 
The Commission, therefore, believes the 
public should be informed about this 
lack of privacy of communication 


18 Notice of Proposed Rule Making and Notice of 
Inquiry in Common Carrier Docket 81-216; adopted 
March 26, 1981; released April 10, 1981; 46 FR 22215, 
April 16, 1981. 
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involved in the use of cordless phones. 
A statement about this matter on a label 
on the phone has therefore been 
imposed as a condition for the waiver. 


Conditions of Waiver 


25. For the reasons discussed above, 
the technical provisions of § 15.7 are 
hereby waived for cordless telephones 
marketed by American 
Telecommunications Corporation 
subject to the following conditions: 

a. The carrier current portion of the 
cordless phone shall operate on a 
ne in the band 1625 kHz to 1800 


b. The RF currents on the power cord 
and telephone line of each cordless 
phone shall not exceed the followi. z 
values: 

—90 mA on any single power 
conductor, 

—12 mA on the telephone line, 

—12 mA where measuring all power 
cord conductors together, including 
ground conductor. 

c. The measurements of the RF 
currents on the cordless phone power 
cord and telephone line shall be made in 
accordance with the procedure 
described under item (e) in paragraph 15 
to show compliance with the technical 
and other conditions herein. 

d. Each model of the cordless phone 
marketed under the terms of this waiver 
shall be certificated pursuant to the 
procedures in Subpart J of Part 2 and 
Subpart B of Part 15. 

e. This waiver applies only to cordless 
phones produced up until October 1, 
1984. 

f. Each cordless telephone base 
station shall have a conspicuously 
displayed and permanently attached 
label containing the following 
statements: 

The base station of this phone is a radio 
link operating under the terms of a waiver 
granted by the FCC. Use of this phone may 
not ensure privacy of communication. 
Operation is subject to two conditions: (1) It 
may not cause harmful interference and (2) it 
must accept any interference received, 
including that which may cause undesired 
operation. 

26. In view of the above, the request 
by American Telecommunications 
Corporation for waiver of the technical 
portion of § 15.7 is granted, subject to 
the conditions in paragraph 25, above. 

27. It is further ordered that the Chief 
Scientist is authorized to grant similar 
waivers to other manufacturers subject 
to the same conditions. 

28. Pursuant to § 1.427(b), since it 
relieves a regulatory restriction, this 
Order shall become effective on 
September 29, 1982. 
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29. Further information about this 
waiver may be obtained from Mr. Julius 
P. Knapp, OST, FCC, Washington, DC 
20554, phone 202-653-8247. Information 
about the measurement procedure 
required by paragraph 25(c) may be 
obtained from Mr. Phil Inglis, OST, FCC, 
P.O. Box 429, Columbia, Maryland 
21045, phone 301-725-1585. 


Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 83-2885 Filed 2-2-83; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 81-634; RM-3875] 


Radio Broadcast Services; TV 
Broadcast Station in Victoria, Texas; 
Correction 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule; correction. 


SUMMARY: This document corrects an 
error made with regard to the docket 
number of this proceeding which 
concerns a TV Station in Victoria, 
Texas. 

FOR FURTHER INFORMATION CONTACT: 
Philip S. Cross, Mass Media Bureau, 
(202) 632-5414. 

SUPPLEMENTARY INFORMATION: 

In the matter of an amendment of 
§ 73.606(b), Table of Assignments, TV 
Broadcast Stations. (Victoria, Tex.); BC 
Docket No. 81-634 (Previously stated as 
81-364) RM-3875; erratum. 

On January 19, 1983, a Final Rule 
(Report & Order) was published in this 
proceeding concerning the assignment of 
a TV Broadcast Station in Victoria, 
Texas, (48 FR 2331). Inadvertently, the 
docket number of this proceeding was 
stated as being BC Docket No. 81-364. 
The correct docket number is BC Docket 
No. 81-634. 

William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

[FR Doc. 83-2946 Filed 2-2-83; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 90 
{PR Docket No. 82-470; FCC 83-20) 


Private Land Mobile Radio Services; 
Eliminate Certain Restrictions on Non- 
Voice Operations in the Private Land 
Mobile Radio Services 


AGENCY: Federal Communications 
Commission. 


‘ACTION: Final rule (Report & Order). 


SUMMARY: The Commission adopts a 
Report and Order which relaxes two 
limitations on Private Land Mobile 
operations: (1) A two second limitation 
on non-voice base/mobile 
communications; and (2) the secondary 
status of non-voice communications. 
These limitations currently inhibit the 
effect use of non-voice systems. This 
action is necessary to permit data 
communications to develop in the 
Private Land Mobile Radio Services. 


DATE: Effective March 7, 1983. 


ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Keith Plourd, Private Radio Bureau, 
Land Mobile and Microwave Division, 
(202) 634-2443. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 90 


Administrative practice and 
procedure, Business and industry, 
Industrial radio services, Land 
transportation radio services, Private 
land mobile radio services, Public safety 
radio services, Radiolocation radio 
service, Special emergency radio 
service. 


Report and Order 


Adopted: January 20, 1983. 
Released: January 31, 1983. 


In the matter of amendment of Part 90 
of the Commission’s Rules and 
Regulations to Eliminate Certain 
Restrictions on Non-voice Operations in 
the Private Land Mobile Radio Services. 


Background 


1. On July 22, 1982, the Commission 
adopted a Notice of Proposed Rule 
Making (Notice) in the above-captioned 
matter.’ By its proposals, the 
Commission sought to promote the 
efficient and effective use of private 
land mobile radio spectrum by removing 
certain restrictions on non-voice (i.e. 
data) transmissions. Existing rules 
limited such transmissions on base/ 
mobile frequencies to a maximum 
duration of two (2) seconds * and 


‘Notice of Proposed Rule Making, PR Docket No. 
82-470, FCC 82-340, 47 FR 34603, adopted July 22, 
1982, released August 6, 1982. 

? Section 90.233(b) reads: (b) Maximum duration 
of a transmission for each distinct non-voice 
message, including automatic repeats of the 
message, may not exceed 2 seconds. There must be 
a break in the carrier between each such 
transmission. 
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designated these transmissions as 
secondary to voice operations.* The 
Commission in its Notice proposed to 
remove both the two second limitation 
and the secondary status of non-voice 
communications vis-a-vis analog voice 
communications. In proposing these 
changes, the Commission cited: (1) The 
reduced transmission time which can 
result from digital data messages; (2) the 
reluctance of Commission licensees to 
invest in digital data equipment, when 
these operations are subject to a 
secondary use restriction; (3) and the 
inconsistency between a two second 
limitation in the transmission of digital 
data message and the new rules placing 
no message length restriction on digital 
voice transmissions, since the two types 
of digital transmissions are substantially 
similar from a technical perspective.‘ 

2. The scope of the proposal was 
limited to base/mobile frequency bands 
below 800 MHz and only extended to 
frequencies subject to the coordination 
requirements of § 90.175 (a) or (b) (47 
CFR 90.175). Additionally, the Notice 
proposed to drop a redundant station 
identification requirement set out in the 
non-voice rules (see 47 CFR 90.233(c)). 
Finally the Commission proposed to 
amend § 90.235 of the Rules to add 
additional emission types to the list of 
those permitted for secondary fixed 
operations. (See 47 CFR 90.235.) 


Comment and Replies 


3. The County of Los Angeles (L.A.), 
the Canada Systems Group (CSG), 
Forest Industries Telecommunications 
(FIT), Motorola, the Utilities 
Telecommunications Council (UTC), the 
Special Industrial Radio Service 
Association (SIRSA), the Central 
Committee on Telecommunications of 
the American Petroleum Institute (API) 
and the National Association of 
Business and Educational Radio, Inc. 
(NABER) all commented and, to varying 
degrees, supported the Commission's 
proposals. For example CSG, in its 


* The introductory text of § 90.233 reads: 90.233 
Secondary base/ mobile non-voice signaling 
operations. On a secondary basis to voice 
operations, the use of A2, AQ, F2, F9 (audio 
frequency toneshift or tone phase shift) or F9Y 
emission may be authorized to base/mobile 
operations in accordance with the following 
limitations and requirements * * * [emphasis 
supplied] 

‘First Report and Order, PR Docket No. 80-416, 
FCC 81-186, adopted April 23, 1981, released May 
11, 1981; Second Report and Order, PR Docket No. 
80-416, 62-134, adopted March 18, 1982, released 
April 1, 1982. 

°Non-voice limitations on frequencies above 800 
MHz were relaxed in the Commission's Second 
Report and Order in the proceeding in Docket No. 
79-191. Second Report and Order, PR Docket No. 
79-191, FCC 82-338, Adopted July 22, 1982, released 
August 16, 1982. 
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comments, stated that it “* * * 
wholeheartedly applauds the 
Commission’s recommendations as set 
out in the Notice * * *” L.A. supported 
the proposal and stated that “* * * the 
rules the Commission proposes to delete 
are unnecessary. We commend the 
Commission for their positive approach 
to this potential problem.” Motorola 
commented, “We are pleased that the 
Commission has acted so speedily to 
extend the relief afforded to non-voice 
users at 800 MHz to those operating in 
the lower bands. We would urge the 
quick adoption of an appropriate Report 
and Order.” UTC expressed its view 

“* * * that with proper coordination, 
use of non-voice technologies can be 
expanded without any adverse effects 
on existing voice communications.” 
Reply comments were filed by UTC and 
the General Electric Co. (GE). 

4. No comments opposed elevating 
non-voice transmissions to primary 
status, co-equal to analog voice 
communications. Most commentors also 
supported the coordination of non-voice 
systems, although Motorola suggested 
we might extend primary non-voice 
operations to uncoordinated 
frequencies, as well. Most who 
commented also supported both our 
limiting these non-voice provisions to 
base/mobile operations and retaining 
the current requirement of § 90.403(e) to 
frequency monitor before transmission. ® 

5. On the matter of the removal of the 
limitation on the length of a digital data 
message, however, UTC, SIRSA, API, 
and GE all voiced some concern about 
its complete elimination. Instead, most 
of these parties sought to increase the 
time of permissible transmission from 2 
seconds to 10 seconds (other periods of 
time were also suggested). The retention 
of some limitation, UTC noted, would 
control the amount of digital traffic. 
Without some time limitation, UTC 
argued, emergency analog 
communications could receive 
interference, if digital data messages 
were permitted in a continuous stream 
without any strictures as to time. SIRSA 
also recommended a ten second 
limitation, for similar reasons. “Data 
terminals,” SIRSA said, “are essentially 
insensitive to voice signals and would 
therefore totally ignore any call for 
assistance, particularly if the facility 
operator is not monitoring the channel 
for other traffic.” API's comments 
paralleled these, and it also suggested a 


®47 CFR § 90.403{e) provides: Licensees shal! take 
reasonable precautions to avoid causing harmful 
interference. This includes monitoring the 
transmitting frequency for communications in the 
progress and such other measures as may be 
necessary to minimize the potential for causing 
imerference. 


10 second on/2 second off rule. GE 
expressed the same concern for 
interference on shared frequencies, if no 
time limits are applied, and suggested 
that the two second rule be relaxed but 
not eliminated. 

6. In response to these arguments, 
CSG, which sponsors a “Computer 
Dispatch” system now in operation ih 
several cities in Canada, stated that 
“* * * because of the substantial gains in 
overall systems efficiency * * * any 
limitation on signal duration is 
inappropriate and unduly burdensome.” 
CSG was supported in this view by 
Motorola which also opposed any 
limitation on the duration of a non-voice 
message. Motorola also pointed to the 
precedent set for permitting virtually 
unrestricted non-voice systems in the 
recent release of 800 MHz channels.” 
UTC, in replying to Motorola, essentially 
argued that voice messages should have 
priority over data messages because 
voice can be understood by co-channel 
users and data cannot. UTC also 
maintained that the signal received by a 
voice system from a non-voice 
transmission is not merely “foreign 
noise” as described by Motorola, but 
rather interference that impedes voice 
communications. UTC additionally 
noted that computers can engage in 
runaway conversations unless some 
limit on the length of any given 
transmission is imposed. 

7. Apart from the duration issue, 
several other points were made. One 
party (FIT) questioned the importance of 
digital transmissions in the private land 
mobile services. FIT said ‘* * * it would 
appear that voice communications will 
continue to be the mainstay in the land 
mobile radio services in the foreseeable 
future.” FIT also cited what it regarded 
as a lack of digital data trends indicated 
in the comments in the proceeding in PR 
Docket No. 82-10,* and suggested the 
Commission consider alternatives to the 
proposed rules such as geographic 
separation, separate frequency 
allocations and other actions to prevent 
the intermixture of the two types of 
emission. 

8. As a final issue, CSG expressed 
concern that the proposal to remove 
§ 90.233(c) would impose undue burdens 
upon licensees. CSG noted that a 
removal of § 90.233(c) would require - 
both mobile and base stations to 
identify by call sign, rather than 
permitting a single station in the system 
to identify for the entire system, as 


7 Second Report and Order, PR Docket No. 79-191, 
Supra. 

8 Notice of Inquiry, PR Docket No. 82-10, FCC 82- 
8, adopted: January 13, 1982, released: January 26, 
1982. 
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provided for in § 90.233(c). Such a 
requirement for mobile stations to 
identify would possibly necessitate 
voice circuitry in the radios, thereby 
increasing cost, CSG said. 
Decision 

9. We have considered all of the 
comments carefully. The problem raised 
with regard to co-channel users of the 
two different technologies being able to 
understand each other's transmissions 
and clear the channel in cases of an 
emergency is a difficult problem, and 
one which does not lend itself to any 
easy solution. By the very nature of the 
two technologies involved, the licensees 
of digital and analog communications 
systems cannot routinely comprehend 
each other's transmission. While the 
commentors identified the inability of 
digital data system licensees to 
comprehend and give way in the 
presence of emergency analog voice 
transmissions, it is equally true that 
analog licensees cannot comprehend 
and give way to emergency digital 
communications. Moreover, this 
problem of mutual intelligibility 
transcends the issues of this proceeding 
and extends also to digital voice 
systems which have previously been 
authorized by the Commission.® 

10. With regard to those comments 
which suggested rules be adopted to 
impose a time limitation on digital data 
transmissions, we must observe no 
information was submitted as to 
appropriate standard for such a 
transmission limitation. While ten 
seconds was the time limit most often 
mentioned, no information was supplied 
as to why this, rather than some other 
time duration should be selected. In the 
absence of some reasoned basis for 
selecting a particular limitation, we 
agree with CSG that such a limitaton 
would be inappropriate and could 
adversely impact on our objective of 
encouraging the unfettered development 
of digital data technology in the private 
services. We are, therefore, not adopting 
any limitation on the length of a data 
transmission. However, should this 
result in generic interference problems 
which cannot be resolved on an 
individualized basis, we may readdress 
this issue. 

11. Similarly, with respect to the 
appropriate status of digital data 
systems, the prospect for increased 


°See First Report and Order, Docket No. 21142, 
FCC 78-70, released February 9, 1978; Second 
Report and Order, Docket No. 21142, FCC 79-756, 
released December 3, 1979; First Report and Order, 
PR Docket No. 80-416, FCC 81-186, released May 11, 
1981; Second Report and Order, PR Docket No. 80- 
416, FCC 81-134, released April 1, 1982. 
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channel efficiency through non-voice 
operations has been demonstrated both 
in Canada and in various European 
countries. Moreover, the record of this 
proceeding demonstrates the willingness 
of private land mobile services licensees 
and manufacturers to take the steps 
necessary to implement these systems in 
this country. It is undisputed by any 
party that there are benefits to be had 
from the extension of non-voice 
emission capabilities in the Private Land 
Mobile Radio Services. We believe that 
retaining the secondary status of non- 
voice impedes the evolution of such 
systems because licensees are always at 
risk of having to shut down their 
systems, if a primary status user 
complains. Several commentors 
representing Industrial Radio Service 
licensees have indicated that unlimited 
non-voice emissions would cause 
emergency communications involving 
the safety of life or property to be 
unheard and therefore would prevent 
co-channel non-voice system users from 
clearing a channel during an emergency. 
On the other hand, the converse is also 
true—that unlimited analog voice could 
severely impede digital messages of an 
emergency nature. Moreover, in most 
instances the latter type of message 
would be of much shorter duration and 
could convey the nature of the 
emergency much more quickly than a 
voice message. Additionally, this same 
concern of non-intelligibility applies to 
digital voice systems. However, to date 
we have had no evidence that this is an 
actual operational problem serious 
enough to warrant delaying digital 
technology. 

12. After carefully considering this 
matter, we believe the issue concerning 
channel use priorities for emergency 
communications is real but the 
dimensions of this problem and the 
effectiveness of the solution proposed in 
the comments are speculative. We 
believe the public interest is not served 
by further delays in the implementation 
of this technology because of 
speculation. Therefore, we are adopting 
rules that raise non-voice transmissions 
to a primary status. 

13, We proposed confining these 
digital data systems to coordinated 
frequencies. While some suggested this 
was not necessary, we have determined, 
in light of the above-discussed concerns, 
to adopt this approach. This will allow 
licensees and coordinators to cooperate 
in the selection and implementation of 
systems and will greatly enhance the 
opportunities for minimizing 
interference. Moreover, § 90.173 requires 
licensees to cooperate to minimize the 
potential for interference and gives us 


the power to impose solutions if 
licensees cannot work out a solution 
among or between themselves. 
Furthermore, § 90.403(e) requires that 
licensees take reasonable precautions to 
avoid causing harmful interference, 
including monitoring the transmitting 
frequency for communications in 
progress. If individual problems develop, 
we can address them on an ad hoc basis 
under these rules and impose some 
requirement to assure that priority 
messages, in fact, receive priority from 
co-channel users, After some experience 
is gained, we can re-address this issue if 
appropriate. However, in the absence of 
a demonstration that these technologies 
cannot per se operate compatibly on a 
co-equal, co-channel basis, we conclude 
our mandate under the Act should be to 
encourage innovative technology. (47 
U.S.C. 303 (g)) We will never know the 
potential of these systems, if we deny 
them the opportunity to evolve in a 
substantially unfettered fashion. 

14. With regard to the other points 
raised in the comments, we reaffirm our 
intention to limit these provisions to 
base/mobile operations, We are also 
adding new emission types to those 
permitted for secondary fixed 
operations." Finally, in response to CSG 
we, are maintaining the station 
identification provision which permits a 
base station to identify on behalf of all 
of its associated mobile units. 


Final Regulatory Flexibility Analysis 


Need for and Objectives of the Final 
Rule 


To eliminate unnecessary rules that 
restrict the use of efficient digital 
technology and to encourage efficient 
use of Private Land Mobile Radio 
Service frequencies. 


Summary of Issues Raised by the Public 
Comments 


Most issues received unanimous 
support. There were no comments 
specifically addressing the initial 
Regulatory Flexibility Analysis. 
However, several of the comments 
expressed concern that the unlimited 
duration of non-voice transmissions 
would imperil safety of life and property 
communications. Also, one commentor 
felt that one of the proposed rule 
changes would needlessly burden 
licensees employing non-voice only 
equipment in fulfilling station 
identification requirements, 


The essential reason for digital voice system is 
to assure privacy of communications. This objective 
is vitiated by any mechanism which enables co- 
channel users to decipher these commumications. 
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Alternatives to the Rules 


Several comments recommended 
limiting non-voice transmissions to other 
lengths of time. Also suggested were 
schemes to isolate non-voice systems 
from voice in order to avoid any issues 
of interference. The Commission 
carefully considered but ultimately 
rejected those alternatives. However, in 
recognition of the burden which the 
proposed rule on station identification 
might have imposed on small business, 
the Commission retained its existing 
rule on this point. 

15. In consideration of the foregoing, 
the Commission amends the rules as set 
forth in the attached Appendix. This will 
permit increased efficiencies in the use 
of private land mobile service spectrum, 
will encourage technological innovation 
and will generally encourage the larger 
and more effective use of radio in the 
public interest. 

16. Accordingly, it is hereby ordered, 
that, pursuant to Sections 4{i) and 303 (r) 
of the Communications Act of 1934, as 
amended, Part 90 of the Commission's 
Rules is amended, effective 30 days after 
publication in the Federal Register, as 
set forth in the attached Appendix. It is 
further ordered that this proceeding is 
terminated. 


(Secs. 4, 303, 48 stat., as amended, 1066, 1082; 
47 U.S.C, 154, 303.) 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 


Appendix 
PART 90—[AMENDED] 


The Federal Communications 
Commission amends 47 CFR Part 90, as 
follows: 

1, Revise § 90.233 to read as follows: 


§ 90.233 Base-mobile non-voice 
operations. 


The use of A2, A9, A9Y, F2, F9, or F9Y 
emission may be authorized to base/ 
mobile operations in accordance with 
the following limitations and 
requirements. 

(a) Licensees employing non-voice 
communications are not relieved of their 
responsibility to cooperate in the shared 
use of land mobile radio channels. See 
also § 90.403 and § 90.173 (a) and (b). 

(b) Authorization for non-voice 
emission may be granted only on 
frequencies subject to the coordination 
requirements set forth in § 90.175. Non- 
voice operations on frequencies not 
subject to these requirements are 
permitted only a secondary basis to 
voice communications. 
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(c) Provisions of this section do not 
apply to authorizations for paging, 
telemetry, radiolocation, AVM 
radioteleprinter, radiofacsimile, or radio 
call box operations, which are governed 
by other sections of this part. 

2. Revise paragraph (k) of § 90.207 to 
read as follows: 


§ 90.207 Types of emissions. 


* . * + 


(k) F3Y emission may be employed on 
any frequency which is subject to the 
coordination requirements set forth in 
§ 90.175. The use of F3Y must be 
specifically requested and approved by 
the Commission. Authorization to use 
F3Y shall include authorization to use 
F9Y emission. 

3. Revise paragraph (c)(3) of § 90.235 
to read as follows: 


§ 90.235 Secondary fixed tone signalling 
and alarm operation. 


* * : * * 


** * 


(c) 
(3) A1, A2, A9, ASY, F1, F2, F9 and 
F9Y emission may be authorized. In the 
Police Radio Service, A3, F3 or F3Y 

emission may also be authorized. 


* * . * 


4. Revise the introductory text of 
paragraph (a) of § 90.425 and add new 
paragraph (d)(7) to read as follows: 


§ 90.425 Station identification. 


. +. 7 * ‘ 


(a) Identification procedure. Except as 
provided for in paragraph (d) of this 
section, each station shall be identified 
by the transmission of the assigned call 
sign during each transmission or 
exchange of transmission, or once each 
15 minutes (30 minutes in the Public 
Safety and Special Emergency Radio 
Services) during periods of continuous 
operation. The call sign shall be 
transmitted by voice in the English 
language or by International Morse 
Code in accordance with paragraph (b) 
of this section. If the station is 
employing either analog or digital voice 
scrambling, or non-voice emission, 
transmission of the required 
identification shall be in the 
unscrambled mode using A3 or F3 
emission, or International Morse Code, 
with all encoding disabled. Permissible 
alternative identification procedures, as 
follows: 


* * * * * 


** * 


(d) General exemptions. 
(7) It is a mobile station employing 


non-voice emissions and the associated 
base station identifies on behalf of the 
mobile unit(s). 
5. Revise the introductory text of 
§ 90.175 to read as follows: 
$90.175 Frequency coordination 
requirements. 

Except for applications listed in 
paragraph (e) of this section each 
application: (1) For a new frequency 
assignment; or (2) for a change in 
existing facilities by increasing the 
authorized power, raising the authorized 
antenna height or changing the 
authorized station location or the 
location of the antenna; (3) for the 
addition of a base station within the 
licensee’s existing area of operation; or 
(4) for a change to or the addition of 
digital voice or non-voice emission, shall 
include a showing of frequency 
coordination as set forth in either 
paragraph (a) or (b) of this section. 

[FR Doc. 63-2943 Filed 2-2-83; 8:45 em} 
BILLING CODE 6712-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 23 


Export of Bobcats Taken in 1981-82 
Season 


AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Notice of effective date. 


SUMMARY: On October 14, 1981, the Fish 
and Wildlife Service issued a notice of 
final findings and rule on the export of 
bobcats under the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES). The effective date for the 
findings and rule was suspended 
pending the removal of an injunction by 
the District Court for the District of 
Columbia against the export of bobcats. 
That injunction was removed on 
December 23, 1982. Accordingly, the 
Service is establishing an effective date 
for the findings and rule to authorize 
bobcat exports under CITES. 

EFFECTIVE DATE: February 3, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Scientific Authority—Dr. Richard M. 
Mitchell, Office of the Scientific 
Authority, U.S. Fish and Wildlife 
Service, Washington, D.C. 20240, 

telephone (202) 653-5948. 
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Management Authority—Mr. S. Ronald 
Singer, Federal Wildlife Permit Office. 
U.S. Fish and Wildlife Service, 
Washington, D.C. 20240, telephone 
(703) 235-2418. 

Export Permits—Ms. Maggie Tieger, 
Federal Wildlife Permit Office, U.S. 
Fish and Wildlife Service, 
Washington, D.C. 20240, telephone 
(703) 235~1903. 


SUPPLEMENTARY INFORMATION: On 
October 14, 1981, the Service published 
a notice of final findings and rule for the 
export of bobcats taken in the 1981-82 
harvest season (46 FR 50774). The 
Service then announced that the 
effective date for the findings was 
delayed for at least 60 days in order for 
the Service to seek vacation of an 
injunction issued by the United States 
District Court for the District of 
Columbia. The court had enjoined the 
Service from allowing the export of 
bobcats taken on or after July 1, 1961, 
until it promulgated guidelines 
consistent with standards set by the 
United States Court of Appeals for the 
District of Columbia on February 3, 1981 
[Defenders of Wildlife v. Endangered 
Species Scientific Authority, 659 F. 2d 
168 (D.C. Cir. 1981)]. 

Section 4({a)(1) of the Endangered 
Species Act Amendments of 1982 added 
a paragraph to Section 8A of the Act to 
overrule the Court of Appeals decision. 
The amendment made it clear that the 
Secretary of the Interior “is required to 
base export determinations and advice 
upon the best available biological 
information derived from professionally 
accepted practices used in wildlife 
management, but is not required to 
make, nor may he require any state to 
make, estimates of population size in 
making such determinations or giving 
such advice.” This amendment was 
made effective as of January 1, 1981, in 
order to diminish as much as possible 
the adverse effect of the court ruling on 
collection of scientific data by state 
wildlife agencies. On December 23, 1982, 
the United States District Court for the 
District of Columbia dismissed the case 
and vacated the injunction against 
bobcat exports on the basis of this 
amendment. The Service has reviewed 
its findings and rule in terms of the new 
amendment to the Act, and has 
determined that they are consistent with 
the amendment. 

The Service finds good cause to make 
these findings and rule effective 
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immediately because (a) the Service has 
already provided an opportunity for 
public comment in developing them, (b) 
the guidelines initially used for the 
findings were at least as rigorous as the 
standards established by the 1982 
Amendments to the Act, and (c) the 
administrative burden of delaying the 
effective date or publishing further 
notice about the findings would not 
provide any further benefit to the 
conservation of the species. Therefore, 
the findings and rule for § 23.52{e), 
issued on October 14, 1981, will become 
effective on February 3, 1983. 

Dated: January 28, 1983. 
Ric Davidge, 
Acting Assistant Secretary for Fish and 
Wildlife and Parks. 
{FR Doc. 83-2867 Filed 2-2-3; 6:45 am] 
BILLING CODE 4310-55-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service 


7 CFR Part 180 


Plant Variety Protection Act; Expanded 
Eligibility for Protection of Foreign 
Varieties 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Plant Variety Protection 
Act of 1970 provides legal protection to 
breeders of sexually-reproduced plant 
varieties. In compliance with the 
International Union for the Protection of 
New Varieties of Plants (UPOV), the 
Department proposes to modify and 
extend for all breeders the period during 
which a foreign variety would be 
eligible for protection in the United 
States. Eligibility would be determined 
from the date of the marketing of the 
variety in a foreign country, and the 
breeder would have 6 years in the case 
of woody plants or 4 years for all other 
plants to file an application in the 
United States. The Department also 
proposes to extend all the rights under 
the Act to those members of UPOV who 
grant to U.S. nationals the same plant 
variety protection rights granted their 
own citizens. These changes are 
proposed to make the plant variety 
protection regulations comply with the 
UPOV treaty and thus obtain the 
benefits of UPOV membership for U.S. 
breeders of sexually reproduced 
varieties and make more varieties 
available for U.S. agriculture. 

DATE: All persons who desire to submit 
written data, views, or arguments for 
consideration in connection with this 
proposal must file the same not later 
than April 4, 1983. 

ADDRESS: Submit written comments to 
Kenneth H. Evans, Acting 
Commissioner, Plant Variety Protection 


Office, Livestock, Meat, Grain, and Seed 
Division, Agricultural Marketing service, 
U.S. Department of Agriculture, Room 
500, National Agricultural Library 
Building, Beltsville, Maryland 20705. 
Comments will be available for public 
inspection at this location during regular 
business hours, Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Kenneth H. Evans, Acting 
Commissioner, Plant Variety Protection 
Office, telephone: (301) 344-2518. 
SUPPLEMENTARY INFORMATION: The 
Plant Variety Protection Act of 1970 as 
amended [7 U.S.C. 2321 et. seq., “Act"} 
gives the Secretary of Agriculture 
authority to establish regulations, not 
inconsistent with the law, for the 
conduct of proceedings in the Plant 
Variety Protection Office after 
consultation with the Plant Variety 
Protection Board (Board) (7 U.S.C. 2326). 
The intent of the Act is to provide 
patent-like protection to breeders of 
sexually-reproduced plant varieties. 
Regulations promulgated under the Act 
presently prohibit the protection of 
foreign varieties for which an 
application for plant variety protection 
has been made in a foreign country more 
than 1 year prior to applying in the 
United States (which period may be 
extended for up to 5 years to permit for 
required grow-out tests except that this 
period of extension may not exceed by 
more than 1 year the issuance date of a 
foreign certificate). The United States 
became a member of the International 
Union for the Protection of New 
Varieties of Plants (UPOV) on 
November 8, 1981, and thus became 
subject to the treaty requirements of the 
International Convention for the 
Protection of New Varieties of Plants 
(Convention). The Convention limits the 
requirements a member country may 
impose on applications for plant variety 
protection. The Convention provides for 
the protection of foreign varieties which 
have not been marketed in a foreign 
country more than 6 years in the case of 
vines and trees or 4 years in the case of 
all other plants. Presently, the Plant 
Variety Protection Regulations of the 
United States are not in conformity with 
the Convention because of the 
difference in eligibility requirements. 


Increased Eligibility of Foreign Varieties 


The Department of Agriculture 
proposes to amend the PVP regulations 
to conform to the UPOV Convention and 
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to expand the reciprocity. The Board 
concurred in amending the regulations 
in a September 28 and 29, 1982, meeting. 

This proposal would determine the 
eligibility for protection of a foreign 
variety in the United States based on 
the date of first sale in the foreign 
country. A variety could be marketed in 
a foreign country for up to 6 years for 
woody plants and 4 years for all other 
plants prior to the filing of an 
application in the United States. 

If the Department did not revise its 
regulations to agree with the 
Convention, this would leave the United 
States, a treaty member of UPOV, in 
noncompliance with the Convention and 
therefore not accepted for full 
participation. The recommended change 
would permit full participation by the 
United States in UPOV and allow U.S. 
breeders to acquire protection of | 
varieties in UPOV member countries 
thus expanding the markets for U.S. 
breeders. The ability to protect foreign 
varieties in the United States which are 
presently ineligible, could result in an 
increase in the number of varieties 
available to U.S. agriculture. The 
Department with the concurrence of the 
Board proposes to amend the 
regulations to comply with the 
Convention. 

Change in Reciprocity 

The Plant Variety Protection Act 
allows reciprocity with foreign nations 
to be limited by regulations. Presently, 
reciprocity is limited to granting foreign 
nationals as much of the U.S. protection 
as is afforded to U.S. nationals by the 
foreign country for a specific genus and 
species. This limitation in the U.S. Plant 
Variety Protection Regulations is 
considered unfair by those nations 
which have offered to grant U.S. 
nationals, in accordance with Article II] 
of the Convention, all the plant variety 
protection provided their own citizens. 
Some nations therefore have not 
concluded reciprocity agreements with 
the United States which has in some 
instances prevented U.S. breeders from 
marketing their varieties as protected 
varieties in these foreign countries and 
prohibited protection of new varieties in 
the United States by some foreign 
breeders. In many cases, these breeders 
have then refused to export these new 
varieties to the United States denying 
American agriculture some potentially 
productive varieties. Some foreign 





4798 


varieties which could be profitably 
raised in the United States and the seed 
exported to other countries are not 
grown here because protection is not 
available for the variety. 

The Department of Agriculture 
recommends that the Plant Variety 
Protection Regulations be revised to 
grant full reciprocity to all UPOV 
member countries which provide U.S. 
nationals the same protection provided 
their own citizens. This recommendation 
would make more varieties eligible for 
protection in the United States with the 
potential that these new varieties would 
be available to U.S. agriculture. This 
recommendation could also open 
potential markets for American 
seedsmen. The Board concurred with 
this recommendation to amend the 
regulations. 

These proposed rules have been 
reviewed under USDA procedures 
established to implement Executive 
Order 12291 and the Secretary's 
Memorandum 1512-1 and has been 
determined to be “nonmajor.” It will not 
result in an annual effect on the 
economy of $100 million or more; or in a 
major increase in production cosis or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or have significant adverse. 
effect on competition, employment, or 
on the ability of U.S.-based enterprises 
to compete with foreign-based 
enterprises in domestic or export 
markets. 

Additionally, in conformance with the 
provisions of the Regulatory Flexibility 
Act, Pub. L. 96-354 (5 U.S.C. 601) full 
consideration has been given to the 
potential economic impact upon small 
businesses. A number of breeders of 
novel varieties fall within the confines 
of “small businesses” as defined in the 
Regulatory Flexibility Act. 

Deputy Administrator William T. 
Manley has determined that this action 
will nct have a significant adverse 
economic impact on these small entities 
because the increased eligibility of 
foreign varieties and expanded 
reciprocity can open up new markets for 
American breeders, increase the number 
of desirable varieties available to U.S. 
agriculture and expand the possibility of 
producing seed of foreign varieties for 
export. All of these will increase the 
relative profitability of U.S. agriculture. 
It has been determined that the 
economic impact upon all entities, small 
and large, by the increased eligibility 
and expanded reciprocity will not be 
adverse and will not affect normal 
competition in the marketplace. 

Interested persons are invited to 
submit written comments concerning 


this proposed rule. Comments must be 
sent in duplicate to the Plant Variety 
Protection Office and should bear a 
reference to the date and page number 
of this issue of the Federal Register. 
Comments submitted pursuant to this 
document will be made available for 
public inspection in the Plant Variety 
Protection Office. 


List of Subjects in 7 CFR Part 180 


Plant Variety Protection Act, 
Administrative practices and 
Procedures, Fees, Reciprocity. 


PART 180—REGULATIONS AND 
RULES OF PRACTICE UNDER THE 
PLANT VARIETY PROTECTION ACT 


The Department proposes to amend 
the regulations under the Plant Variety 
Protection Act contained in 7 CFR Part 
180 as follows. 

1. Section 180.5 and (a) and (c) are 
revised and (b) (4) is added to read as 
follows: 


§ 180.5 General requirements. 

(a) Protection under this Act shall be 
afforded in the following manner: 

(1) Limited to nationals of the United 
States except where this limitation 
would violate a treaty. 

(2) Member States of the International 
Union for the Protection of New 
Varieties of Plants which grant all of 
their plant variety protection rights to 
U.S. nationals shall receive all of the 
protection provided by the Plant Variety 
Protection Act for their nationals. 

(3) Nationals of foreign States not 
eligible under (2) above shall be entitled 
to only so much of the protection 
afforded under this Act as is afforded by 
said foreign State to nationals of the 
United States for the same genus and 
species under the laws of said foreign 
State in effect at the time that the 
application for protection under this Act 
is filed. 

aie 

(4) Nationals of foreign States shall, at 
the time of filing an application for plant 
variety protection in the United States, 
furnish the Plant Variety Protection 
Office, for use in determining the extent 
of protection to be provided in 
accordance with paragraph (a) of this 
section, with a copy of the current plant 
variety protection laws and the 
regulations for the country of which the 
applicant is a national and an accurate 
English translation of such laws and 
regulations. 

. ‘ * A * 

(c) Application and exhibit forms shall 
be issued by the Commissioner. (Copies 
of the forms may be obtained from the 
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Plant Variety Protection Office, 
Livestock, Meat, Grain, and Seed 
Divison, AMS, USDA, Room 500, 
National Agriculural Library Buiding, 
Beltsville, Maryland 20705.) 

2. In § 180.7 paragraph(a)(7) and 
paragraph (b) are revised to read as 
follows: 


§ 180.7 Statement of applicant. 
{a)* * * 


* * * ~ 


(7) He or his privies have not offered 
for sale or marketed the variety, with 
the agreement of the breeder, in a foreign 
state for longer than 6 years in the case 
of vines, forest trees, fruit trees, and 
ornamental trees, including, in each 
case, their rootstocks, or for longer than 
4 years in the case of all other plants. 

(b) If the same variety has been 
marketed with the agreement of either 
the applicant or his privies, the 
applicant shall state the names of the 
countries in which the variety was 
marketed and give the day, month, and 
year of first marketing in each country. 
* * * * * 

Done at Washington, D.C.; January 27 
1983 
William T. Manley, 

Deputy Administrator, Marketing Program 
Operations. 

{FR. Doc. 83-2732 Filed 2~-2~83; 8:45 am] 

BILLING CODE 3410-02-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 701 


Membership In Federai Credit Unions; 
interpretive Ruling and Policy 
Statement; Request for Comments 


AGENCY: National Credit Union 
Administration (NCUA). 


ACTION: Proposed amendment to 
interpretive ruling and policy statement 
(IRPS); request for comments. 


summaARY: In IRPS 82-3, effective April 
21, 1982, the NCUA Board delegated to 
NCUA Regional Directors the authority 
to approve Federal credit union fields of 
membership including more than one 
distinct group. Where the multiple 
groups involve common bonds of 
occupation or association, they must be 
within a “well-defined area,” as that 
phrase is defined by the Regional 
Director. The present request for 
comments concerns whether or not to 
include in a definition of “well-defined 
area,” in IRPS 82-3, groups meeting all 
specified criteria but that are situated 
near a branch office of the Federal 
credit union. . 
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DATE: Comments must be received by 
April 1, 1983. 


apopress: National Credit Union 
Administration, 1776 G Street, NW., 
Washington, D.C. 20456. 


FOR FURTHER INFORMATION CONTACT: 
Robert Fenner, Deputy General Counsel 
or Todd Okun, Assistant General 
Counsel, at the above address, or 
telephone (202) 357-1030. 


SUPPLEMENTARY INFORMATION: In IRPS 
82-3, effective April 21, the NCUA Board 
delegated to NCUA Regional Directors 
the authority to approve Federal credit 
union fields of membership including 
more than one distinct group. Where the 
multiple groups involve common bonds 
of occupation or association, they must 
be within a “well-defined area,” as that 
phrase is defined by the Regional 
Director. Other standards must also be 
met, including a request for service from 
affected groups, proof that service can 
be provided and proof of economic 
feasibility and general advisibility. 

At issue in this request for comments 
is the requirement that the groups must 
be within a “well defined area.” Even 
though not specifically addressed in 
IRPS 82-3, each Regional Director has 
consistently applied a policy that 
restricted consideration of the “well 
defined area” when granting a multiple- 
group charter expansion, i.e., an existing 
credit union request to expand its field 
of membership to include another group 
is limited to groups within a “well 
defined area” of the home office of the 
applicant. This Regional policy limited 
charter amendment requests and further 
resulted in automatic disapproval of 
requests to include groups that were 
beyond the “well defined area” of the 
home office but within a “well defined 
area” of an existing branch office. This 
proposal, if adopted, would provide 
greater flexibility to credit unions within 
the statutory common bond constraint to 
expand their fields of membership and, 
obviously, provide credit union services 
to a greater number of people. 

Any ultimate policy that expansions 
within a “well defined area” of branch 
offices be permitted would only occur if 
the branch office exists to serve the 
existing field of membership. This latter 
distinction is significant because the 
proposal would not be to encourage 
credit unions to establish branch offices 
for the purpose of adding groups. Rather, 
comments are requested on a proposal 
to provide credit unions with the 
flexibility to add groups that are within 
a “well defined area,” as determined by 
the Regional Director, of a branch office 
that exists for the primary purpose of 
serving its existing field of membership. 


While the Regional Directors have the 
delegated authority to adopt this 
proposal, it is their view and that of the 
NCUA Board that its potentially far- 
reaching result and the importance of 
equal and consistent Regional 
application demand that public 
comments be solicited before final 
policy is formulated. 

Therefore, comments are solicited on 
whether IRPS 82-3 should be amended 
to include a clarifying and specific 
delegation to the Regional Director to 
define “well defined area” not only as it 
applies to the home office of the Federal 
credit union but also to any of its branch 
offices. 


List of Subjects in 12 CFR Part 701 
Credit unions. 


Dated: January 28, 1963. 
Rosemary Brady, 
Secretary of the NCUA Board. 
[FR Doc. 83-2935 Filed 2~2-83; 8:45 am] 
BILLING CODE 7535-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 82-AGL-27] 


Proposed Alteration of Transition Area 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to alter 
the Vincennes, Indiana, transition area 
by designating an additional amount of 
airspace necessary for a newly 
established NDB Runway 4 instrument 
approach procedure to serve Mt. 
Carmel, Illinois, Municipal Airport. 

The intended effect of this action is to 
insure segregation of the aircraft using 
approach procedures in instrument 
weather conditions from other aircraft 
operating under visual weather 
conditions in controlled airspace. 

BATE: Comments must be received on or 
before March 6, 1983. 

ADDRESSES: Send comments on the 
proposal in triplicate to FAA Office of 
Regional Counsel, AGL-~7, Attention: 
Ruies Docket Cierk, Docket No. 82- 
AGL-27, 2300 East Devon Avenue, Des 
Plaines, Illinois 60018. 

The official docket will be available 
for examination by interested persons in 
the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 


60018. 
An informal docket will also be 
available for examination during normal 


business hours in the Airspace, 
Procedures, and Automation Branch, Air 
Traffic Division Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois 60018. 


FOR FURTHER INFORMATION CONTACT: 
Edward R. Heaps, Airspace, Procedures, 
and Automation Branch, Air Traffic 
Divesion, AGL-530, FAA, Great Lakes 
Region, 2300 East Devon Avenue, Des 
Plaines, Illinois 60018, Telephone (312) 
994-7360. 


SUPPLEMENTARY INFORMATION: The 
development of the proposed procedure 
requires that the FAA alter the 
designated airspace to insure that the 
procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 700 
foot controlied airspace. 

The airspace involved would be an 
area approximately 3.5 miles by 6 miles 
located southwest of the airport and 
extending from the 5-mile radius area to 
8.5 miles south of the Mt. Carmel 
Municipal Airport. 

Aeronautical maps and charts will 
reflect the defined areas which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 82-AGL-27” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The Proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 





both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personne! concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2, which 
describes the application procedures. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter the transition area 
airspace near Vincennes, Indiana. 

Section 71.181 of Part 71 of the Federal 
Aviation Regulations was published in 
Advisory Circular AC 70-3 dated 
January 29, 1982. 


List of Subjects in 14 CFR Part 71. 
Transition area, Aviation safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§ 71.181 of Part 71 of the Federal j 
Aviation Regulations (14 CFR Part 71) as 
follows: 


Vincennes, IN 

That airspace extending upward from 700 
feet above the surface within a 7-mile radius 
of Lawrenceville-Vincennes Municipal 
Airport (latitude 38°45'35” N., longtitude 
87°36'27" W.); within 3 miles each side of the 
186° bearing from the airport, extending from 
the 7-mile radius to 8 miles south; and 3 miles 
each side of the 352° bearing from the airport, 
extending from the 7-mile radius to 8 miles 
north; within 3 miles each side of the 102° 
bearing from the airport, extending from the 
7-mile radius to 8 miles east; and within a 5.5- 
mile radius of O'Neal Airport (latitude 
38°41'29” N., longtitude 87°33'08”" W.); and 
within 3 miles each side of the 258° bearing 
from the O'Neal Airport, extending from the 
7-mile and 5%-mile radius area to 8 miles 
west of the O'Neal Airport; and within a 5- 
mile radius of the Mt. Carmel Municipal 
Airport (latitude 38°36'24” N., longitude 
87°43'34”" W.); within 3 miles either side of the 
038° bearing from the Mt. Carmel Airport, 
extending from the 5-mile radius area 
northeast to join the Lawrenceville and 
O'Neal radius areas; and within 3 miles either 
side of the 196° bearing from the Mt. Carmel 


Airport extending from the 5-mile radius area 
to 8.5 miles south of the airport. 

(Secs. 307(a) and 313{a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.65) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It is certified that this—(1) is not a “major 
rule” under Executive Order 12291; (2) is not 
a “significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 

Issued in Des Plaines, Illinois, on January 
19, 1983. 

Monte R. Belger, 

Acting Director, Great Lakes Region. 
[FR Doc. 83-2612 Filed 2-2-83; 6:45 am] 

BILLING CODE 4910-13-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Parts 271 and 274 


[Docket Nos. RM80-50-003, RM80-50-004, 
RM80-50-005] 


High-Cost Natural Gas; Production 
Enhancement Procedures 


January 21, 1983. 
AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Notice of request for additional 
comments. 


SUMMARY: The Federal Energy 
Regulatory Commission is requesting 
additional comments on issues raised by 
petitions for rehearing of Order No. 107. 
Order No. 107 is a final rule establishing 
an incentive maximum lawful price 
under section 107 of the Natural Gas 
Policy Act of 1978 for natural gas subject 
to existing intrastate contracts (section 
105) on which production enhancement 
work has been performed. The 
Commission requests additional 
comments on whether Order No. 107 
should be expanded to apply to 
interstate natural gas (section 104) or 
rollover contracts (section 106). The 
Commission will also accept comments 
on other issues raised by the petitions 
for rehearing. 
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DATE: Comments must be received on or 
before March 7, 1983. 

ADDRESS: Comments should be 
addressed to Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, D.C. 20426, and should 
refer to Docket No. RM80-50. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth J. Malloy, Office of General 
Counsel, Room 8100, 825 North Capitol 
Street, NE., Washington, D.C. 20426 (202) 
357-8033. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 


The Federal Energy Regulatory 
Commission (Commission) is requesting 
additional comments on issues raised by 
petitions for rehearing of Order No. 107.! 
Order No. 107 established an incentive 
maximum lawful price under section 107 
of the Natural Gas Policy Act of 1978 
(NGPA), 15 U.S.C. 3301, 3317 (Supp. IV 
1980), for natural gas produced from 
wells on which production enhancement 
work has been performed. The final rule 
limited the incentive price to intrastate 
natural gas subject to section 105 of the 
NGPA. The major issue raised by the 
petitions for rehearing relates to 
extending the rule to natural gas subject 
to NGPA section 104 (natural gas 
committed or dedicated to interstate 
commerce on November 8, 1978) and 
section 106 (interstate and intrastate 
rollover contracts). In order to assist the 
Commission in evaluating this issue, the 
Commission requests additional 
comments on whether Order No. 107 
should be expanded to apply to natural 
gas subject to sections 104 and 106 of 
the NGPA. The Commission also will 
accept comments on other issues raised 
by the petitions for rehearing. 


Il. Background 


Under section 107 of the NGPA, the 
Commission has the legal authority to 
set an incentive price for categories of 
high-cost natural gas provided two 
statutory findings are made. First, 
section 107(c)(5) requires the 
Commission to find that the gas is 
“produced under such * * * conditions 
as the Commission determines to 
present extraordinary risks or costs.” 
Second, section 107(b) requires the 
Commission to find that the prescribed 
incentive maximum lawful price is 
“necessary to provide reasonable 
incentives for the production of such 
high-cost natural gas.”"” 


' High-Cost Natural Gas: Production Enhancement 
Procedures, Order No. 107, Docket No. RM80-50, 45 
mFR 77,421 (1980). 

*“Such special ceiling prices are not intended by 
the conferees to be Cost-based in nature and do not 
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Shortly after the enactment of the 
NGPA, the Commission sought 
comments on potential categories of 
high-cost, high-risk gas and the incentive 
prices necessary to produce such gas. 
Several commenters suggested an 
incentive price for natural gas produced 
from wells on which certain types of 
production enchancement work had 
been completed.‘ 


A. The Production Enhancement Rule 


Based upon these comments, the 
Commission issued a notice of proposed 
rulemaking to establish an incentive 
price for gas from wells on which 
specified production enhancement work 
has been performed.*® The Commission 
proposed an incentive price to 
encourage continued production from 
economically marginal wells producing 
intrastate gas subject to ceiling prices 
under section 105 of the NGPA. 
However, the notice requested comment 
on whether the rule should be expanded 
to include natural gas subject to NGPA 
section 104 and 106. 

In Order No. 107, the Commission 
adopted a final rule which limited the 
application of the production 
enhancement incentive price® to gas 
subject to section 105 of the NGPA for 
two reasons. First, the Commission 
indicated that it would not extend the 
rule to gas subject to sections 104 and 
106 because there was a 


require cost justification.” H.R. Rep. No. 1752, 95th 
Cong., 2d Sess. 88 (1978). 

5’ Notice of Inquiry, Ceiling Prices, High-Cost 
Natural Gas, Docket No. RM78-44, issued June 13, 
1979, 44 FR 34,511 (1979). Shortly after the Notice of 
Inquiry was issued, the Sun Gas Company filed a 
petition for a rulemaking requesting that the 
Commission “determin{e] whether natural gas 
production achieved as a result of supply 
enhancement procedures should be classified as 
‘high-cost natura! gas’ pursuant to Section 107(c)(5) 
of the NGPA * * *.” Petition for Rulemaking, Sun 
Gas Company, Docket No. RM81-41, filed February 
27, 1980. 

* See, e.g., Comments of Sun Gas, July 16, 1979; 
Note, Regulatory Opportunity and Statutory 
Ambiguity in the Search for High-Cost Natural Gas, 
57 Tex. L. Rev. 641 (1978-1979), filed as a comment, 
July 16, 1979. 

* Notice of Proposed Rulemaking, High-Cost 
Natural Gas: Production Enhancement Techniques, 
Docket No. RM80-50, issued July 25, 1980, 45 FR 
51,219 (1980). 


*The incentive price cannot exceed the lesser of 
the NGPA section 109 maximum lawful price or the 
renegotiated contract price. In order to insure that 
the incentive price was “necessary” for a particular 
well (see section 107(b)), the Commission required a 
“unit cost cap” calculation. Sales of qualifying gas 
are eligible for the incentive price only to the extent 
that the projected increase in revenue, attributable 
solely io the projected increase in units of gas 
production [does] * * * not exceed a price per 
MMBiu equal to 200 percent of the maximum lawful 
price allowed for conventional, onshore 
development (i.e., the section 103 maximum lawful 
price) for the month in which the development 
occurs. Order No. 107, 45 FR 77,421 at 77,427 (1980). 


lack of sufficient information respecting the 
economic impact of the proposed rule on the 
natural gas industry and consumers and our 
inability to elicit enough information during 
the comment period to permit us to predict 
the exact nature and extent of the impact 


-i0 Se 


The second reason related to the 
different regulatory environments in 
which prices were established for 
interstate and intrastate gas. The 
Commission declined to establish 
additional production incentives for gas 
priced under sections 104 or 106{a) 
because price inadequacies for these 
sections due to ratemaking methods 
used under the Natural Gas Act were 
taken into account by parties 
contracting in that “regulatory 
environment”. The Commission noted 
that these price inadequacies could be 
remedied by either a special relief 
rulemaking or a new just and reasonable 
rate proceeding pursuant to sections 
104(b)(2) and 106(c) of the NGPA.*® 

By contrast, gas subject to section 105 
was not federally regulated prior to the 
enactment of the NGPA; only state law 
or contractual provisions limited 
renegotiation of the price for intrastate 
gas to take account of costs attributable 
to production enhancement work. Under 
section 105 of the NGPA, however, 
Congress “froze” intrastate contract 
prices and did not provide a specific 
repricing mechanism. The commission 
reasoned that it was only necessary to 
extend the incentive price to gas subject 
to section 105 since price inadequacies 
under section 105 “derive from a 
different regulatory context,” than did 
price inadequacies under sections 104 
and 106(a).® 


B. The Petitions for Rehearing 


Petitions for rehearing were filed by 
Indicated Producers, the Railroad 
Commission of Texas (Texas), and 
Inexco Oil Company which adopted the 
Indicated Producers’ filing. ° Petitioners 
requested the following changes in the 
rule on rehearing: 

(1) Extending the production 
enhancement rule to gas subject to 
sections 104 and 106; 


7 Id. at 77,422. 

8 Id. at 77,422. 

* Jd. at 77,421-22. 

” Application for Rehearing of Inexco Oil 
Company, Docket No. RM80-50-004, filed December 
15, 1980; Application of Indicated Producers for 
Rehearing of Order No. 107, Docket No. RM80-50- 
003, filed December 12, 1980; Motion for Rehearing 
on Behalf of the Railroad Commission of Texas, 
Docket No. RM80-50-005, filed December 15, 1980. 
While referred to variously as Applications, 
Motions or Petitions, the Commission will refer to 
these documents generically as “petitions for 
rehearing.” 


(2) Eliminating the renegotiated 
contract price requirement because it is 
both unnecessary and in excess of the 
Commission's authority under section 
107; 

(3) Eliminating the continuing 
regulation requirement under 
§ 271.704({a)}(3) because it is beyond the 
Commission's authority; 

(4) Eliminating several filing 
requirements in § 274.205(f), including 
the requirement that a jurisdictional 
agency find that a reasonable basis 
exists for the production enhancement 
work, and the itemized cost statement 
requirement, because they are 
unnecessary and burdensome; and 

(5) Establishing a separate incentive 
price for wells whose production is 
enhanced by use of inert gas injection. 

Both Indicated Producers and Texas 
contend that the rationale supporting 
production enhancement incentives for 
section 105 gas supports the inclusion of 
sections 104 and 106 gas in the incentive 
pricing category. Indicated Producers 
argue that extension of the incentive 
price is “necessary” under section 107 
because the costs and risks are the same 
for gas subject to section 104 or 106 as 
for gas subject to section 105. Moreover, 
Indicated Producers claim the 
Commission's failure to include section 
104 and section 106(a) gas in the 
incentive price category erroneously 
discriminates between interstate and 
intrastate gas producers. Indicated 
Producers allege that the distinction 
between the interstate and intrastate 
markets is contrary to the Congressional 
intent to eliminate disparities between 
those markets. In additions, if the 
purpose of section 107 is to encourage 
investment not already made, that 
purpose applies to gas subject to 
sections 104 and 106 just as it applies to 
section 105 gas. 

Indicated Producers also challenge the 
Commission's belief that other methods 
are available to provide incentives to 
increase production of flowing interstate 
gas and interstate rollover contract gas. 
They suggest that although a new just 
and reasonable rate proceeding might be 
necessary to increase the ceiling prices 
of gas subject to sections 104, 106 or 
109," there is also a need to encourage 
production enhancement work on wells 
producing section 104 or 106 gas either 
in the absence of or during the pendency 
of such a proceeding. 

Further, the producers claim that 
special relief-type measures will not 


" Section 109(b) (2), like sections 104(b) (2) and 
106{c), gives the Commission authority to increase 
the ceiling price for gas subject to that section if 
such increased ceiling is just and reasonable within 
the meaning of the Natural Gas Act. 





result in the risk-taking and new 
investment which Congress intended 
section 107 to encourage and that only 
incentives which are known and 
available prior to making the 
investment, such as those under section 
107, can serve this purpose. The 
producers contend that cost-based 
special relief measures are no substitute 
for the incentives Congress provided in 
section 107, and that special relief is 
more appropriate “where investments 
have already occurred and the venture 
has proved to be uneconomic at the 
otherwise applicable rate.” 

Indicated Producers also argue that 
excluding intrastate rollover gas (section 
106(b)) from incentive treatment is 
“especially illogical.” Noting that Order 
No. 107 amended the regulations to 
provide for the continued collection of 
the incentive price once a qualified 
intrastate contract rolls over, '* Indicated 
Producers argue that the rationale for 
encouraging production enhancement is 
identical both before and after rollover. 
They conclude that no reason exists to 
discourage production enhancement 
work after rollover has occurred. 

Texas challenges the narrow scope of 
the production enhancement incentive 
price on two general bases. First, Texas 
argues that the certainty of the 
production enhancement incentive price 
would better stimulate production of gas 
subject to sections 104 and 106. Second, 
Texas notes that producers in the 
interstate market and those with 
intrastate rollover contracts need the 
same incentives to perform production 
enhancement which Order No. 107 made 
available for section 105 intrastate 
producers. 

Ill. Discussion 

The Commission has reviewed the 
issues raised in the petitions for 
rehearing and request additional 
comments on whether the production 
enhancement rule should be applied to 
interstate gas subject to section 104 and 
interstate and intrastate rollover gas 
subject to section 106.** Specifically, the 
Commission seeks comments on 
whether natural gas subject to these 
categories is produced under such 
conditions that present extraordinary 
risks or costs and whether an incentive 
maximum lawful price is necessary to 
provide reasonable incentives for the 
production of such gas. In addition, the 


"2 See § 271.602(c) of the Commission's 
regulations. 

3 In the final rule, the Commission did not extend 
the incentive price to gas subject to section 106{b) 
{intrastate rollover gas). The Commission, however, 
allowed a producer to carry forward under section 
106{b) an incentive price already granted at the time 
of rollover. 45 FR 77422-23. 


‘ 


Commission seeks information, which it 
lacked at the time it issued Order No. 
107, to assess the economic impact that 
extending the rule to such gas would 
have on the natural gas industry and its 
customers. 

Although the petitions for rehearing 
provide some support for the statutory 
threshold requirements of NGPA section 
107 and make several non-economic 
arguments which properly could be 
relied upon by the Commission as 
reasons to expand the application of the 
production enhancement incentive price, 
they do not contain sufficient evidence 
or arguments concerning the economic 
impact of applying the incentive price to 
flowing interstate gas and rollover gas. 
In addition, the petitions do not offer 
sufficient evidence or arguments to 
demonstrate why the prices available 
under sections 104 and 106 and the 
Commission's current regulations are 
inadequate to encourage production 
enhancement without futher incentive. 

There are several areas which could 
be explored by commenters in order to 
assist the Commission in determining 
economic impact., For example, in the 
area of supply, commenters could 
estimate how much interstate gas and 
rollover gas would qualify for the 
incentive price and how much 
additional gas would be produced under 
the exisiting price formula. Commenters 
could also explore the relationship 
between the production enhancement 
incentive and exisitng special relief 
procedures, and estimate the relative 
impacts of each on natural gas 
production. These guidelines are only 
suggestions, however, and the 
Commission wishes to encourage the 
submission of any specific information 
or data relevant to the issue of 
extending on rehearing the production 
enhancement rule to gas subject to 
sections 104 and 106 of the NGPA. 

In the event that it decides to extend 
the production enhancement rule to 
other categories of gas on rehearing, it 
will be necessary to establish an 
effective date for production 
enhancement work performed on 
section 104 or 106 wells which will 
qualify for the incentive price 
(qualification date). For natural gas 
subject to section 105, Order No. 107 
applies to work commenced on or after 
May 29, 1980, the date the matter was 
first publicly discussed at a Commission 
meeting. The Commission does not 
believe that it is possible to use the May 
29, 1960, qualification date for section 
104 and section 106 production 
enhancement gas because producers of 
such gas could not have reasonably 
relied upon the Commission’s earlier 
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discussion to initiate producticn 
enhancement work on wells subject to 
these sections. Nor does the 
Commission believe that it is necessary 
in this instance to provide an incentive 
to increase production prior to the 
Commission's decision to extend the 
rule to other categories of gas. 
Accordingly, if the Commission decides 
to extend the production enhancement 
rule to sections 104 and 106 gas, the rule 
would apply to qualified production 
enhancement work performed after the 
effective date of the rule. The 
Commission seeks comment on this 
issue. 

Because the primary thrust of this 
notice for additional comments is to 
request data on extending the 
application of the production 
enhancement rule to sections 104 and 
106 natural gas, this request discusses 
only the comments filed on that issue. 
However, the Commission is willing to 
consider additional comments on any of 
the other issues raised by the petitions 
for rehearing of Order No. 107. 


IV. Comment Procedures 


Interested persons are invited to 
submit written comments, data, views or 
arguments with respect to the issues 
raised in this request. Comments should 
be submitted to the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol St., NE., Washington, D.C. 
20426. An original and 14 exact copies 
should be filed. All comments received 
prior to 4:30 p.m. EST, March 7, 1983, 
will be considered by the Commission. 
Comments should indicate the name, 
title, mailing address, and telephone 
number of the persons to whom 
communications concerning the request 
may be addressed. Comments should 
reference Docket No. RM&80-50 on the 
outside of the envelope and all 
documents submitted to the 
Commission. Written comments will be 
placed in the Commission's public files 
and will be available for public 
inspection at the Commission's Office of 
Public Information, Room 1000, 825 
North Capitol St., NE., Washington, D.C 
20426 during regular business hours. 


(Department of Energy Organization Act, 42 
U.S.C, 7101-7352 (Supp. IV 1980); Natural Gas 
Policy Act of 1978, 15 U.S.C, 3301-3432 (Supp. 
IV 1980)) 


List of Subjects 
18 CFR Part 271 

Natural gas, Incentive prices. 
18 CFR Part 274 


Natural gas, Reporting and record- 
keeping requirements, Wage and price 
control. 
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In consideration of the foregoing, the 
Commission requests additional 
comments on issues raised by the 
petitions for rehearing of Order No. 107. 

By the direction of the Commission. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 83-2637 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF THE TREASURY 


Bureau of Alcohol, Tobacco and 
Firearms 


27 CFR Parts 25, 245, and 252 
[Notice No. 449] 


Beer 


AGENCY: Bureau of Alcohol, Tobbaco 
and Firearms, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Bureau of Alcohol, 
Tobbaco and Firearms (ATF) is 
proposing the amendment and 
recodification of regulations regarding 
the qualification of breweries, the 
production and removal of beer and 
cereal beverages, and the taxpayment of 
beer. The regulations in 27 CFR Part 245 
are to be reissued as Part 25. These 
regulations as reissued would 
incorporate a large number of revenue 
rulings and ATF rulings. Many 
substantive changes to these regulations 
are proposed which should relieve the 
regulatory burden on brewers, and 
result in some cost savings. 

DATE: Written comments or requests to 
hold a public hearing must be received 
by May 4, 1983. 

ADDRESSES: Send comments to: Chief, 
Regulations and Procedures Division, 
Bureau of Alcohol, Tobacco, and 
Firearms, P.O. Box 385, Washington, DC 
20044-0385, Attn.: Notice No. 449. 

FOR FURTHER INFORMATION CONTACT: 
Charles N. Bacon, Research and 
Regulations Branch, Telephone: 202- 
566-7626. 

SUPPLEMENTARY INFORMATION: 


General 


The proposed regulations are part of 
ATF’s recodification plan to reissue its 
regulations and also to review and 
update them. Unduly restrictive 
regulations have been deleted and 
where possible ATF rulings and IRS 
revenue rulings have been incorporated. 
Also, many regulations have been 
rewritten to improve clarity and 
understanding. The organization of this 
part has been changed in order to group 


related regulations together better. 
Substantive changes from Part 245 are 
noted below. 


Location and Use of Brewery 


Proposed Subpart C contains 
regulations relating to the location and 
use of the brewery. 

Revenue Ruling 60-267 held that only 
a brewer could use a brewery for 
purposes not related to the production of 
beer. This revenue ruling is being made 
obsolete since its provisions are 
adequately covered in regulations. 


Brewery Construction and Equipment 


Subpart D contains regulations 
governing brewery construction and 
equipment. This subpart contains 
regulations which currently appear in 
Subparts D and E of Part 245. In § 25.35, 
it is proposed to eliminate the 
requirement to mark the “use” on each 
stationary tank. This would relieve 
brewers of an unnecessary marking 
requirement. 


Measuring System Required 


It is proposed to delete Subpart F, 
Beer Meters, of Part 245. In its place 
would be Subpart E, Measurement of 
Beer. This subpart requires brewers to 
measure the quantity of beer transferred 
from brewers to measure to quantity of 
beer transferred from brewery cellars to 
packaging operations. The actual system 
of measurement would be left to the 
brewer who could use the system best 
suited to the brewery operations. A 
brewer could continue to employ a beer 
meter for this purpose, or could use 
other systems such as gauge glass or 
tank readings. Under § 25.42, the brewer 
is required to test and adjust meters, 
gauge glasses, or other devices used to 
insure their accuracy and its required to 
keep records of those tests. The notice 
of acquistion of meter, now required by 
§ 245.31, and the meter test approval 
required by § 245.33 are deleted. 

ATF Rulings 72-3 and 74-30 relating 
to use of beer meters, and 80-7 relating 
to operation of a brewery without a beer 
meter, would become obsolete. 


Qualifications of a Brewery 


Proposed Subpart G, Qualifications of 
a Brewery, contains regulations relating 
to the filing of notices and qualifying 
documents (except bonds). This subpart 
replaces the following subparts of Part 
245: Subpart G, Notices; Subpart J, 
Approval of Documents; Subpart L, 
Changes in Name, Proprietorship, 
Control, Location, Premises, and 
Equipment; and Subpart M, Notice of 
Discontinuance of Business. 

Brewer's notice. Several major 
changes are proposed with respect to 


the brewer's notice. Form 27-C is 
redesignated Form 5130.10. 

The most significant change is to 
allow the brewer's notice to remain in 
effect on a continuing basis rather than 
require renewal every 4 years. 
Elimination of this renewal requirement 
will remove a significant administrative 
and paperwork burden on brewers and 
the Government, and should result in 
some cost savings. However, under 
§ 25.71, the regional regulatory 
administrator may at any time require a 
brewer to give a superseding notice in 
conjunction with the filing of a new 
brewer's bond. 

When changes occur in the 
information to be shown on the Form 
5130.10, § 25.71 allows brewers to file 
amended notices within 30 days of the 
change rather than within 10 days. This 
proposed change allows brewers more 
time to file amended notices for most 
matters. Changes in proprietorship or in 
partnership generally require the filing 
of a new notice before commencing 
business. It is also proposed in § 25.74 to 
allow brewers to file a list of changes in 
the stockholders in the corporation, 
annually on July 1, rather than to file 
these changes within 30 days. 

Section 25.66 no longer requires 
brewers to submit articles of 
incorporation with the brewer's notice. 
However, this section does require that 
the articles of incorporation, corporate 
bylaws, and certificate authorizing the 
brewer to do business in the State be 
kept available at the brewery for 
inspection by ATF officers. 

The requirement to include a list of 
major brewery equipment on the 
brewer's notice has been deleted. 
Several elements have been added to 
the brewer's notice from other sections 
in Part 245. These include a statement of 
the brewer's business day, now required 
in § 245.5; evidence of control to allow 
tranfers of beer without payment of tax 
between breweries, now required in 
§ 245.140; and statement of process by 
which a brewer will render beer unfit for 
beverage use. 

Section 25.62, Data for notice, 
simplifies existing instructions relating 
to the filing of corporate documents and 
the description of the brewery. This 
information has been incorporated in 
separate sections, §§ 25.66 and 25.67. 

Statement of process. Major changes 
are proposed in the statement of process 
filed to cover the production of 
fermented beverages. 

Fermented beverages produced and 
marketed under the designations of 
“lager” or “malt liquor” would be added 
to those for which no statement of 


process is required; i.e., “beer”, “ale”, 





“porter”, and “stout.” Products such as 
flavored beer, flavored malt liquor, 
those designated “malt beverage”, and 
the like would still require the filing of a 
statement of process under 

§§ 25.62(a)(10) and 25.67. 

The second proposed change adds a 
new section, § 25.867 covering the 
statement of process. In addition to the 
general requirement to file a statement 
for certain fermented products, this 
section requires that the base product 
conforms to the definition of “beer.” It is 
ATF’s position that all fermented 
products (except sake which is a wine) 
produced by a brewer should have the 
characteristics of beer in order to insure 
their proper tax classification, and to 
insure they may be produced at a 
brewery. 

Proposed § 25.76 requires brewers 
who change a statement of process to 
file and receive ATF approval prior to 
using the changed process. Currently, 
this change in process may be filed as 
part of an amended brewer's notice 
within 30 days of the change. Prior 
approval of a brewer's statement of 
process will insure that only products 
conforming to the statutory definition of 
“beer” are produced at breweries, and 
that only products subject to the excise 
tax for beer are produced at breweries. 
This proposed change is consistent with 
the approval of formulas for wine or 
distilled spirits products prior to their 
production. 

Trade names. A brewer is required to 
list trade names to be used on the 
Brewer's Notice, Form 5130.10. Revenue 
Ruling 61-34 authorized brewers to 
operate simultaneously under two or 
more trade names upon approval by the 
regional regulatory administrator. This 
approval will now be given through the 
approval of the brewer's notice, and this 
revenue ruling will become obsolete. 

Incorporation of qualifying documents 
by reference. Section 25.62(b) permits a 
brewer to incorporate certain 
organizational documents by reference 
into the brewer's notice. These 
organizational documents may be filed 
for any type of premises such as a 
distilled spirits plant or another 
brewery, and may be filed in any ATF 
region. Thus, a brewer could file 
organizational documents in the ATF 
regional office in which the brewer's 
home office is located, and reference all 
of their brewer's notices in any region to 
these organizational documents. These 
proposed changes will reduce the 
paperwork load on brewers. 

Plats. Requirements for brewers to 
prepare and submit plats of the brewery 
premises, now contained in Subpart I of 
Part 245, are deleted. The preparation of 
brewery plats is expensive for brewers 


and their elimination will relieve a 
substantial paperwork burden on both 


brewers and ATF. 


Bonds and Consents of Surety 


All provisions relating to the 
execution and filing of bonds and 
consents of surety are contained in new 
Subpart H. The Brewer’s Bond, Form 
1566, is renumbered Form 5130.22, and 
the Brewer’s Bond Continuation 
Certificate, Form 1566-A, is renumbered 
Form 5130.23. Major changes are 
proposed in the brewer's bond which 
will reduce the penal sums of bonds in 
less than the maximum amount. 

Currently, the penal sum is based on 
the amount of tax which, in the opinion 
of the regional regulatory administrator, 
the brewer may become liable to pay in 
a one-month period. This requirement 
forces a brewer to purchase a bond 
covering the maximum removals, 
usually in the Summer, for any month. 
During other months, the brewers bond 
coverage is often far greater than 
necessary. As proposed, the penal sum 
of the bond would be equal to 10 percent 
of the amount of tax a brewer would 
pay during a calendar year. For 
example, if a small brewer removed 
300,000 barrels of beer a year subject to 
tax and made no other removals, the 
penal sum of the bond would be 
established as follows: 


60,000 barrels @ $7 =$420,000 
240,000 barrels @ $9=$2,160,000 
Annual liability =$2,580,000 

The penal sum would be 10 percent of 
this or $258,000. A brewer would, 
however, be free to obtain a bond with a 
greater penal sum. 

In conjunction’with the change in 
calculating the penal sum, brewers 
would be required to prepay the tax on 
removals when their outstanding tax 
liability exceeds the limits of coverage 
on the bond (when less than the 
maximum penal sum)..When the 
outstanding liability equals or exceeds 
the penal sum, § 25.174 requires the 
brewer to prepay subsequent removals 
until the outstanding tax liability is 
reduced below the limits of coverage of 
this bond. Rules for prepayments are 
contained in § 25.175. 

These proposed changes are intended 
to aid small brewers in obtaining 
brewer's bonds, and to reduce 
premiums. ATF especially solicits 
comments on the proposed method of 
determining the penal sum, and on the 
proposed requirement for prepayment 
when the tax liability exceeds bond 
coverage. 

Requirements relating to penal sums 
of bonds have been consolidated in 
§ 25.93, including the penal sum 
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calculated on beer used in producing 
beer concentrate, now found in 

§ 245.235. Also, this section includes 
beer removed for research, 

development, or testing, since this 
condition is part of all brewer's bonds or 
continuation certificates now in force. 


Special Tax Stamps 


All provisions relating to special tax 
liability and the purchase of special tax 
stamps are located in Subpart I, Special 
Taxes. This subpart contains 
requirements found in Subpart K of Part 
245, and in §§ 245.97-245.100 relating to 
changes in special tax stamps. Section 
25.112 recognizes that many brewers 
today are wholesale dealers in beer. 
Brewers who purchase for resale beer 
produced by other brewers ae required 
to purchase special tax stamps as 
wholesalers. Section 25.113 incorporates 
Revenue Ruling 55-549 which allows 
brewers to make sales of beer at 
locations contiguous to the brewery, 
without incurring additional liability for 
special tax. 


Marks, Brands and Labels 


Subpart J, Marks, Brands and Labels, 
contains requirements concerning the 
marks on bottles, cans, kegs, barrels, 
and other containers used to remove 
beer from the brewery. This subpart 
contains regulations now found in 
Subpart O of Part 245. 

Marks on barrels and kegs. Section 
25.141 contains marking requirements 
for barrels and kegs of beer. This section 
allows a brewer to utilize a coding 
system to show the place of production 
when kegs are branded with the 
location of two or more breweries. 
However, it is proposed that a brewer 
need only notify the regional regulatory 
administrator of this coding system, 
rather than apply for and receive 
permission to use a particular coding 
system. ; 

Under § 25.141{c), brewers would 
need to obtain label approval for beer in 
kegs introduced into interstate 
commerce when required by 27 CFR Part 
7. This paragraph incorporates Revenue 
Ruling 57-177, and does not impose new 
requirements on brewers. 

Although not incorporated into 
§ 25.141, ATF notes that barrels or kegs 
need not be owned by the brewer, and 
may be leased as long as they bear the 
required markings of the brewer filling 
them. Revenue Ruling 60-209 is, 
therefore, revoked. 

Marks on bottles and cans. As 
proposed in § 25.142, a brewer may 
employ a coding system for labels on 
bottles or cans upon notification to the 
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regional regulatory administrator of the 
coding system to be used. 

Tolerances in filling bottles and cans. 
It is proposed to incorporate Revenue 
Ruling 71-227 into § 25.142. This ruling 
amplifies the meaning of “good 
commercial practice” used in 
determining the tolerances in filling 
bottles and cans. The tolerance would 
be established as not more than plus or 
minus 0.5 percent, determined by 
comparing the brewer's fill test record of 
bottles filled against the barrel 
equivalent of bottles filled according to 
the stated label capacity, calculated 
over a period of not less than three 
consecutive months. 

Case markings. Section § 25.143 
incorporates Revenue Ruling 65-176 
which allows the use of unmarked cases 
when cartons containing beer or the 
visible portions of bottles or cans within 
the case show the required markings. 

Other markings. Markings for tanks, 
vehicles, and vessels in § 25.145 remain 
unchanged, but incorporate marking 
requirements for containers of bulk beer 
being exported. The designation “beer” 
would be included in the mandatory 
markings on bulk containers of beer 
removed from a brewery without 
payment of tax, for export or for transfer 
to another brewery of the same brewer. 
Because of the increased quantities of 
various taxable and non-taxable 
products being shipped from breweries, 
ATF believes this requirement is 
necessary to distinguish shipments of 
taxable products, 


Tax on Beer 


Subpart K contains regulations 
concerning the determination and 
payment of tax on beer. This subpart 
has been substantially reorganized. 

Liability for tax. Sections 25.151- 
25.153 contain general requirements 
imposing a tax on beer. 

Determination of tax. Sections 25.155- 
25.160 contain requirements relating to 
the method of determining tax due on 
beer. In the tax computation on bottled 
beer, § 25.158, the barrel equivalent for 
cases containing bottles of 6, 9, 13, and 
15 fluid ounces have been deleted since 
ATF believes these sizes are no longer 
used. Barrel equivalents for cases of 12- 
24 fluid ounce bottles and cases of 24- 
one-half liter bottles have been added. 
ATF welcomes comments from brewers 
concerning other case or bottle sizes in 
use. 

Section 25.159 contains the provisions 
of ATF Ruling 79-6, somewhat modified. 
This section prohibits a brewer from 
receiving an offset or deduction for beer 
returned to the brewery if the brewer 
does not issue credit to the customer 
who returned the beer within 30 days 


after the return of the beer to the 
brewery. A brewer who takes an offset 
or deduction for returned beer, but who 
does not timely credit the customer for 
an amount at least equal to the tax, is 
required to make an increasing 
adjustment on the next tax return. The 
reason for this change, as explained in 
ATF Ruling 79-6, is to prevent a brewer 
from being indemnified for the tax by 
the payment received from a customer, 
in addition to the offset of tax taken on 
the tax return. The time period has been 
increased to 30 days from the ATF ruling 
to allow adequate time for the issuance 
of credits to customers by those brewers 
having centralized accounting systems 

Preparation and remittance of tax 
returns. All sections relating to the 
preparation of tax returns and the 
remittance of returns are grouped in 
§§ 25.163-25.169. These include current 
§ 245.112, Method of tax payment; 
§ 245.117a, Semimonthly return; 
§ 245.110b, Payment of reduced rate of 
tax; § 245.110c, Notice of brewer to pay 
reduced rate of tax; and § 245.117e, 
Employer identification number. 

Prepayment of tax. A new section, 
§ 25.174, now provides for a brewer to 
prepay tax on removals of beer when 
the penal sum of the brewer's bond is 
not sufficient to cover outstanding tax 
liability. 

Failure to pay tax. Section 25.177 adds 
a reference to penalties under the 
Internal Revenue Code for evasion or 
failure to pay tax, or for failure to file a 
tax return. 


Removal of Beer Without Payment of 
Tax 


All provisions of Part 245 relating to 
the removal of beer from a brewery 
without payment of tax have been 
compiled in Subpart L, Removals 
Without Payment of Tax. This subpart 
includes present Subpart Q, Transfer to 
Another Brewery of Same Ownership; 
Subpart R, Removal of Beer Unfit for 
Beverage Use; Subpart Y, Removal for 
Analysis, Research, Development, or 
Testing; Subpart U, Exportation; Subpart 
V, Beer for Personal or Family Use; and 
§ 245.210, Beer removed to contiguous 
distilled spirits plants. 


Transfer of Beer Between Breweries of 
Same Ownership 


Regulations governing the transfer of 
beer between breweries of the same 
ownership are included in §§ 25.181- 
25.186. There are several major changes. 

The first in § 25.186 is the proposed 
elimination of Form 2035, Notice of 
Transfer of Untaxpaid Beer, and its 
replacement with commercial records or 
invoices. At present, this form is used 
for brewers to notify the regional 


regulatory administrator of shipment of 
untaxpaid beer between breweries, and 
as a source record for the Brewer's 
Monthly Report, Form 103. ATF believes 
that notice to the ATF region that beer is 
being transferred is unnecessary and 
does little to further protect the revenue. 
Moreover, ATF believes that Form 2035 
duplicates information already 
appearing in the brewer’s commercia! 
papers or invoices. In place of this form, 
§ 25.186 requires the shipping brewer to 
prepare a commercial record or invoice 
concerning the beer to be transferred. 
This invoice would be serially numbered 
and information shown would be similar 
to that appearing on Form 2035. 

The shipping brewer would prepare 
the invoice, in duplicate, and upon 
shipment furnish the original to the 
receiving brewer, and file the other 
copy. The receiving brewer would note 
any discrepancy in the beer received on 
a copy of the invoice and maintain this 
invoice with the brewery records. These 
invoices would then be used by both 
brewers to prepare their daily records 
and their monthly reports. 

The second change allows 
reconsignment of beer while in transit to 
another brewery of the same ownership, 
or the return of the beer to the shipping 
brewery. Under § 25.181, the shipping 
brewer could reconsign the beer while in 
transit, or could return the beer to the 
shipping brewery for any reason, and 
beer could be reconsigned to any 
brewery of the same ownership. When 
beer is reconsigned during transit, 

§ 25.186 requires the shipping brewer 
either to void all copies of the first 
invoice and prepare a new invoice 
showing the new recipient brewery, or 
to mark all copies of the original invoice 
with “Reconsigned to”, followed by the 
name and address of the new receiving 
brewery. The new invoice would be 
distributed and filed in the same manner 
as the original invoice. 

A third change in § 25.184 would 
require a brewer to file a claim for 
remission of tax liability on beer lost 
during transit only when the loss 
exceeds 2 percent of the quantity 
transferred. Currently, a brewer must 
file a claim when more than 1 percent of 
the beer transferred is lost during 
transit. However, it is proposed to 
require that any loss of beer in cases or 
in kegs or barrels be reported 
immediately to the regional regulatory 
administrator in the same manner as 
losses involving theft or casualty are 
now required to be reported. 

Section 25.183 (currently § 245.142) no 
longer requires brewers to receive 
approval from the regional regulatory 
administrator of their facilities for 





measuring beer to be transferred. The 
responsibility for the accurate 
determination of the quantity of beer 
transferred remains with the brewer, 
and quantities must be recorded in daily 
records. 


Removal of Beer Unfit for Beverage Use 


Sections 25.191-25.192 govern the 
removal of beer unfit for beverage use. 
Under § 25.191, a brewer may 
deliberately render beer unfit for use 
and remove it without payment of tax 
for use in manufacturing of non- 
beverage products, as well as remove 
beer which had unintentionally become 
unfit for beverage use. The application 
now required by § 245.152 is no longer 
required since ATF does not believe this 
application serves to protect the 
revenue. Under § 25.192, brewers shall 
keep appropriate records of the removal 
of unfit beer. It is expected that these 
proposed changes will reduce the 
administrative burden on brewers 
producing beer to be used in 
manufacturing processes. 


Exportation 

Section 25.203 governs the exportation 
of beer without payment of tax. This 
section incorporates § 245.170 and ATF 
Ruling 78-13. That ruling allows brewers 
to export beer without payment of tax in 
shipping containers which are defined 
es tanks, tank cars, tank trucks, tank 
ships, barges, or deep tanks of vessels. 
Exportation of beer without payment of 
tax in bottles, kegs and shipping 
containers would be specifically 
authorized by § 25.203. Additionally, 

§ 25.145, Tanks, vehicles and. vessels, 
requires the same markings on bulk 
containers of beer removed without 
payment of tax from a brewery for 
export, as the marks required for bulk 
containers being removed for transfer to 
another brewery of the same ownership. 

Conforming changes would be made 
in Part 252, Exportation of Liquors. The 
definition of “shipping tank" meaning a 
tank, tank car, tank truck, tank ship, 
barge or deep hold of vessel would be 
added to § 252.11. Current marking 
requirements for beer being exported 
without payment of tax would be 
extended to beer exported in “shipping 
tanks” by § 252.143. 

Procedures for exportation of beer 
without payment of tax and for 
exportation of beer with benefit of 
drawback are found in 27 CFR Part 252. 
Other Removals Without Payment of 
Tex 

Sections 25.195-25.196 govern 
removals of beer without payment of tax 


for analysis, research, development or 
testing purposes. Brewers would no 


longer be required to apply to the 
regional regulatory administrator for 
permission to remove beer for research, 
development or testing. Removal of this 
requirement will eliminate a paperwork 
burden on industry and Government. 

Revenue Ruling 56-236, and Revenue 
Ruling 57-272 prohibit removal of beer 
without payment of tax for package 
testing. However, package testing of 
beer was authorized under Pub. L. 91- 
673. The regulations in Part 245 and 
those in § 25.196 provide for this testing 
and these revenue rulings are declared 
obsolete. 

Section 25.201 allows the removal of 
beer by pipeline to a contiguous distilled 
spirits plant. Sections 25.205-25.207 
govern the removal of beer for personal 
or family use. 


Beer Returned to Brewery 


Proposed Subpart M concerns the 
return of beer to a brewery. This subpart 
contains regulations found in Subpart S 
of Part 245 as well as notice 
requirements found in § 245.161. 

Section 25.211 requires a brewer to 
determine the actual quantity of beer in 
kegs or cases returned to the brewery 
which contain less than the original 
contents. Section 25.211 incorporates 
Revenue Ruling 60-82 as modified by 
Revenue Ruling 60-296. Accordingly, a 
brewer need not use weight to 
determine the actual quantity of beer 
returned, but may use other accurate 
methods such as gauging by stick or by 
a gauging glass in the case of an 
accumulation tank. Brewers need not 
notify the regional regulatory 
administrator of these other accurate 
methods to be used. In the case of kegs 
equipped with tamper-proof fittings, 
brewers are relieved of making balling 
and alcoholic content determinations, 
thus incorporating ATF Ruling 75-26. 


Voluntary Destruction of Beer 


Subpart N contains requirements 
relating to the voluntary destruction of 
beer. The most important change 
proposed for this subpart is to make the 
notice of destruction, now required by 
§ 245.161, optional at the discretion of 
the regional regulatory administrator. 
Elimination of this notice in some cases 
will reduce the paperwork burden on 
industry and ATF. 

Section 25.222, Notice of brewer, 
requires the brewer to determine the 
actual quantity of beer to be destroyed, 
but as authorized by Revenue Ruling 60- 
296, brewers may use gauging or other 
accurate means to determine beer to be 
destroyed. 
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Beer Purchased From Another Brewer 


Subpart O, Beer Purchased from 
Another Brewer, incorporates provisions 
appearing in Subpart W of Part 245. 
Under § 25.231, a brewer may purchase 
beer in kegs from another brewer which 
bear the marks and brands of the 
purchasing brewer. In accordance with 
26 U.S.C. 5413, the producing brewer 
will taxpay the beer. 

Several changes are proposed. One 
would delete the requirement that the 
purchasing brewer give notice to the 
regional regulatory administrator of 
intent to purchase the beer. ATF can 
find no revenue or administrative reason 
for requiring this notice. Similarly, the 
requirement that the purchasing and 
producing brewers make separate 
notations in their brewer’s monthly 
reports of the sale or purchase of such 
beer has been deleted. Both purchasing 
and producing brewers are required to 
keep details of the sale or purchase of 
such beer in accordance with § 25.302, 
Daily records of operations. 

Section 25.231 incorporates Revenue 
Ruling 62-146 which prohibits a brewer 
from purchasing taxpaid or tax 
determined beer in bottles or cans 
bearing the marks of the purchasing 
brewer. 

A new section, § 25.232, incorporates 
Revenue Ruling 57-25. A brewer 
engaging in the business of purchasing 
beer from another brewer must obtain a 
basic permit under the Federal Alcohol 
Administration Act as a wholesale 
dealer of malt beverages. 


Production of Cereal Beverage 


Section 245.5 now defines “cereal 
beverage” as a malt beverage, either 
fermented or unfermented, which 
contains, when ready for consumption, 
less than % of 1 percent of alcohol by 
volume. It is proposed to change this 
definition by deleting the term “malt 
beverage” since, under the Federal 
Alcohol Administration Act, a malt 
beverage must be fermented. The 
proposed definition in § 25.11 of “cereal 
beverage” would be a beverage 
produced from malt {or a substitute} but 
either fermented or unfermented, which 
contains, when ready for consumption, 
less than % of 1 percent of alcohol by 
volume. This definition recognizes that 
some cereal beverages are produced 
without alcoholic fermentation. This 
proposed definition change will not 
affect brewing operations. 

Requirements governing labeling of 
cereal beverages appear in § 25.242. 
These include labeling requirements 
formerly appearing in § 245.211 and in 
Revenue Ruling 57~322 which allows the 
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designation “Near Beer” to be used on 
containers of cereal beverages. 


Beer Concentrate 


Subpart R contains regulations 
relating to the process of concentration 
of beer, and the reconstitution of beer 
from concentrate. The definition for 
concentrate has been moved into 
§ 25.11. This definition makes it clear 
that concentration is an authorized 
process in the production of beer. 

Other requirements relating to 
concentrate have been greatly 
simplified. As proposed in Subpart R, 
brewers producing concentrate or 
reconstituting beer would no longer be 
required to register their process of 
concentration or reconstitution. 
Therefore, Form 3019 would become 
obsolete, and would not be replaced 
with any other application or notice. 
Brewers could conduct all operations 
relating to beer concentrate without 
notifying the regional regulatory 
administrator. Criteria for the 
production of concentrate, and for the 
reconstitution of beer remain in § 25.262. 
Also, the extra labeling requirements for 
beer produced from concentrate are 
retained in § 25.263. 

The requirement for brewers to obtain 
a consent of surety in order to 
concentrate beer or reconstitute beer is 
being deleted. These processes will be 
covered under the brewer's bond. 
Requirements for the pena! sum of 
bonds of brewers producirg concentrate 
or reconstituting beer have been moved 
into § 25.93, penal sum of bond. The 
basis for tax liability is changed to 10 
percent of the liability on beer entered 
into the concentration process during a 
calendar year. 

Regulations relating to records and 
reports of brewers producing 
concentrate or reconstituting beer have 
been moved into Subpart U. 

Form 3020, Transfer of Concentrate 
Produced from Beer, has been 
eliminated. Under § 25.264, brewers 
transferring concentrate may use 
invoices or commercial records as a 
record of transfer. The shipping brewer 
will prepare an invoice which contains 
the information now found on Form 
3020. Upon shipment, the original 
invoice will be sent to the consignee 
brewer, and a copy retained for the 
shipping brewer's records. 

ATF especially welcomes comments 
from brewers regarding these proposed 
changes in the concentrate regulations. 
Moreover, ATF solicits comments 
concerning the present use of 
concentration processes, and the 
continued need for these regulations. 


Pilot Brewing Plants 


Subpart S contains regulations 
applicable to pilot brewing plants. 
Several major changes are proposed. 

Operation of pilot brewing plants 
would be on a continuing basis, and an 
approved application would remain 
current as long as the operator 
maintained a brewer's bond. 

Brewers would no longer be required 
to execute Form 2035 covering transfers 
of beer from a pilot brewing plant to a 
brewery of the same ownership. Instead, 
brewers would be required to keep the 
same commercial records or invoices as 
proposed under Subpart L. Also, 
brewers would no longer apply to the 
regional regulatory administrator for 
authorization to transfer beer without 
payment of tax from a pilot brewing 
plant to a brewery of the same 
ownership. This operation would be 
authorized by § 25.271 which requires 
only that commercial records or invoices 
be used to document the transfer. A 
consent of surety would not be required 
when transferring beer from a pilot 
brewing plant to a brewery since this 
operation is now a condition of the 
Brewer's Bond, Form 5130.22. All of 
these proposed changes will reduce the 
paperwork and administrative burden 
on operators of pilot brewing plants. 


Refund or Adjustment of Tax 


Regulations concerning the filing of 
claims for refund or credit of tax on beer 
lost, destroyed, rendered 
unmerchantable, or on which the tax 
was overpaid, are found in Subpart T. 
Information now contained in Subpart T 
of Part 245 relating to the filing of 
notices for the return of beer to a 
brewery or for voluntary destruction has 
been moved into Subparts M and N. 
Also, Subpart T contains two sections 
moved from other subparts: § 25.285, 
Refund of beer tax excessively paid 
(currently § 245.166); and § 25.286, 
Claims for remission of tax of beer lost 
in transit between breweries, (currently 
§ 245.148). 

An important change is the proposed 
allowance of adjustment to the beer tax 
return for beer returned to a brewery, 
lost, destroyed, or rendered 
unmerchantable. Presently, brewers 
must file claims for credit of tax which, 
after approval are used as adjustments 
to the tax return. Under the proposed 
system, brewers could simply make an 
adjustment, without interest, for the tax 
paid on beer returned to a brewery of 
the brewer, lost, destroyed, or rendered 
unmerchantable. Brewers would no 
longer be required to file claims for 
credit of tax and thus could receive their 
tax monies more quickly through use of 
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tax adjustments. Brewers could continue 
to file claims for refund of taxes paid 
and for relief from tax liability in 
appropriate circumstances. Elimination 
of claims for credit should result in 
substantial savings for brewers and ATF 
through the reduction of unnecessary 
paperwork, and through the prompt 
crediting to brewers for taxes paid. 


Record and Reports 


A number of important changes are 
proposed in Subpart U relating to 
records and reports. Section 245.225 has 
been subdivided into four sections. 
Section 25.291 relates to the format of 
records, time of entry, and details 
required on records. It is proposed to 
permit a brewer to post records by the 
third business day following the date of 
the transaction or operation if 
transaction or business records are 
prepared at the time of the operation. 
ATF especially welcomes comments 
from brewers concerning the time 
necessary for posting their records when 
automatic data processing equipment is 
used. 

Form 2051 would be discontinued as a 
required form for the maintenance of 
records. Section 25.291 (c) does not 
prescribe a form, but requires daily 
records to reflect all mandatory 
information. The brewer may also use 
commercial records or invoices to show 
beer removed from the brewery for 
consumption or without payment of tax: 

Section 25.292 lists items to be 
included in the brewer's daily records. 
This section has been clarified by 
requiring a separate record of beer 
transferred for bottling and of beer 
transferred for racking. The 
recordkeeping requirements of ATF 
Ruling 78-13 have also been 
incorporated. Section 25.292 requires 
brewers to show separately the 
quantities of beer removed in bulk 
without payment of tax, as well as 
quantities removed in bottles and in 
kegs. 

A record of balling and the alcoholic 
content of wort produced, beer and 
cereal beverage transferred for bottling 
or racking, transferred between 
breweries and to pilot brewing plants is 
required by § 25.293. 

Monthly inventories of breweries are 
required by § 25.294. This section allows 
brewers to take inventories within 7 
days of the end of the month for which 
taken. 

The Monthly Report of Brewer's 
Operations, Form 103, has been 
redesignated Form 5130.9. Submission of 
this report will be by the 15th day of the 
month, rather than by the 10th as now 
required. This report is used both for tax 





compliance and statistical purposes. In 
keeping with the Paperwork Reduction 
Act of 1980 (44 U.S.C. Chapter 35), and 
as an economy move to reduce the cost 
of government, ATF is considering 
changes in the monthly reporting 
requirement specified at § 25.297. ATF is 
soliciting comments on several 
alternative reporting requirements 
including: 

(1) No change in current reporting 
requirement (Monthly as required by 
§ 245.226); 

(2) Monthly reporting in abbreviated 
format; continue monthly statistics; 

(3) Monthly reporting; quarterly 
statistics; 

(4} Quarterly reporting, quarterly 
statistics; 

(5) Monthly or quarterly reporting for 
tax compliance purposes only, leaving 
compilation and publication of detailed 
statistics to the private sector. 

Under § 25.301, brewers would no 
longer be required to obtain approval 
from the regional regulatory 
administrator for the copying of records. 
Brewers could copy records by any 
process which accurately reproduces the 
original record and leaves a durable 
record capable of being preserved. 

ATF welcomes comments from 
brewers regarding the proposed 
recordkeeping requirements. We 
especially request comments on 
methods to simplify required records, 
inventories, and the Monthly Report of 
Brewer's Operations. 


Treatment of Revenue Rulings 


The following IRS Revenue Rulings 
and ATF Rulings will either be 
incorporated into the proposed 
regulations, or their provisions will 
become obsolete at the time these 
proposed regulations become effective: 
Revenue Rulings 54-451, 1954-2 C.B. 515; 
55-549, 1955-2 C.B. 699; 56-236, 1956-1 
C.B. 705; 56-238, 1956-1 C.B. 711; 57-25; 
1957-1 C.B. 610; 57-83; 1957-1 C.B. 563; 
57-176, 1957-1 C.B. 609; 57-177, 1957-1 
C.B. 625; 57-272, 1957-1 C.B. 563; 57-322, 
1957-2 C.B. $30; 57-414, 1957-2 C.B. 978; 
60-82, 1960-1 C.B. 711; 60-201, 1960—1 
C.B. 712; 60-209, 1960-1 C.B. 733; 60-267, 
1960-2 C.B. 618; 60-296, 1960-2 C.B. 516; 
61-30, 1961-1 C.B. 795; 61-34, 1961-1 C.B. 
822; 62-146, 1962-2 C.B. 380; 65-176, 
1965-2 C.B. 514; 65-247, 1965-2 C.B. 515; 
71-227, 1971-1 C.B. 470; ATF Rulings 72- 
3, 1973-ATF C.B. 84; 74-30, 1974~ATF 
C.B. 44; 75-26, 1975—-ATF C.B. 53; 78-13, 
1978-ATF C.B. 69; 79-6, ATF Quarterly 
Bulletin 1979-1, 24; 80-7 ATF Quarterly 
Bulletin 1980-2, 18. 


Regulatory and Paperwork Reform 


These proposed regulations 
significantly decrease paperwork on 


brewers, especially in the area of forms 
and applications. Under these 
regulations 5 of 9 required brewery 
forms would be eliminated. Three forms 
would be replaced by commercial 
records, and 2 would be eliminated 
altogether. 

In addition to the forms eliminated, 
the frequency of filing remaining forms, 
especially claims forms, will be 
dramatically reduced. This will! further 
reduce the paperwork burden on 
brewers. 

- Currently, regulations provide for up 
to 17 letterhead applications for brewers 
to receive authorization for variances or 
authorization to conduct certain 
operations. Under the proposed 
regulations, only 5 letterhead 
applications would remain. Most 
variances have been incorporated 
directly into the regulations by allowing 
brewers to conduct certain operations 
without special permission. 

The proposed regulations contain 145 
sections, a reduction of 32 sections from 
current Part 245. These proposed 
regulations have been under review and 
study since 1978. 

Public Participation 

ATF requests comments from all 
interested persons concerning this 
proposal. All comments received before 
the closing date will be carefully 
considered. Comments received after 
the closing date and too late for 
consideration will be treated as possible 
suggestions for future ATF action. 

ATF will not recognize any material in 
comments as confidential. Comments 
may be disclosed to the public. Any 
material which the respondent considers 
to be inappropriate for disclosure to the 
public should not be included in 
comments. The name of a person 
submitting comments is not exempt from 
disclosure. 

All comments on this notice of 
proposed rulemaking may be inspected 
in the ATF Reading Room, Room 4405, 
Federal Building, 12th and Pennsylvania 
Avenue, NW, Washington, DC, during 
normal business hours. 

Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
proposal because this proposed rule, if 
issued as a final rule, will not have a 
significant economic impact on.a 
substantial number of small entities. The 
proposal is not expected to: have 
significant secondary or incidental 
effects on a substantial number of small 
entities; or impose, or otherwise cause, a 
significant increase in the reporting, 
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recordkeeping, or other compliance 
burdens on a substantial number of 
small entities. This proposal is expected 
to reduce significantly the paperwork 
and recordkeeping burdens imposed on 
brewers. 

Accordingly, it is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)), that this proposed rule, if issued 
as a final rule,-will not have a significant 
economic impact on a substantial 
number of small entities. 


Drafting Information 


The principal author of this document 
is Charles N. Bacon, Research and 
Regulations Branch, Bureau of Alcohol, 
Tobacco and Firearms. 


Compliance with Executive Order 12291 


It has been determined that this 
proposed rule is not a “major rule” 
within the meaning of Executive Order 
12291 of February 17, 1981, because it 
will not have an annual effect on the 
economy of 100 million dollars or more; 
it will not result in a major increase in 
cost or prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographical 
regions; and it will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 


List of Subjects 
27 CFR Parts 25 and 245 


Administrative practice and 
procedure, Authority delegations, Beer, 
Claims, Electronic fund transfers, Excise 
taxes, Labeling, Packaging and 
containers, Reporting and 
recordkeeping, requirements, Research, 
Surety bonds, Transportation. 


27 CFR Part 252 


Aircraft, Alcohol and alcoholic 
beverages, Armed forces, Authority 
delegations, Beer, Claims, Excise taxes, 
Exports, Fishing vessels, Foreign trade 
zones, Liquors, Reporting and 
recordkeeping requirements, Surety 
bonds, Vessels, Warehouaes, Wine. 


Authority and Issuance 


These proposed regulations are issued 
under the authority contained in 26 
U.S.C. 7805 (68A Stat. 917, as amended). 

Accordingly, Title 27 Code of Federal 
Regulations is amended as follows: 


PART 245—{REMOVED] 
Paragraph 1. Part 245 is removed. 
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Par. 2. A new Part 25 is added which 
reads as follows: 


PART 25—BEER 
Subpart A—Scope of Regulations 


Sec. 

25.1 Production and removal of beer. 
25.2 Territorial extent. 

25.3 Forms prescribed. 


Subpart B—Definitions 
25.11 Meaning of terms. 


Subpart C—Location and Use of Brewery 


25.21 Restrictions on location. 
Continuity of brewery. 
Restrictions on use. 
Storage of beer. 


Subpart D—Construction and Equipment 


Construction 


25.31 Brewery buildings. 
25.32 Division of brewery. 


Equipment 
25.35 Tanks. 


Subpart E—Measurement of Beer 


25.41 Measuring system required. 
25.42 Testing of measuring devices. 


Subpart F—Miscelianeous Provisions 


25.51 ATF officer's right of entry and 
examination. 
25.52 Variations from requirements. 


Subpart G—Qualification of a Brewery 
Original Qualification 
General requirements for notice. 
Data for notice. 
Notice of registration. 
Maintenance of notice file. 
Power of attorney. 
Organizational documents. 
Statement of process. 
Description of brewery. 
Changes After Original Qualification 
25.71 Amended or superseding notices. 
25.72 Change in proprietorship. 
25.73 Change in partnership. 
25.74 Change in stockholders. 
25.75 Change in officers and directors. 
25.76 Change in statement of process. 
25.77. Change in location. 
25.78 Change in premises. 


Discontinuance of Business. 
25.81 Notice of permanent discontinuance 


Subpart H—Bonds and Consents of Surety 


Requirement for bond. 
Consent of surety. 

Penal sum of bond. 
Strengthening bonds. 
New bond. 

Superseding bond. 
Continuation certificate. 
Surety or security. 

Filing powers of attorney. 


Disapproval or Termination of Bonds or 
Consents of Surety 


25.101 Disapproval of bonds or consents of 
surety. 


a 


Sec. 

25.102 Termination of surety’s liability. 

25.103 Notice by surety for relief from 
liability under bond. 

25.104 Termination of bonds. 

25.105 Release of collateral security. 


Subpart I|—Special Taxes 


Liability for Special Tax 

25.111 Brewer's special tax. 

25.112 Wholesaler’s special tax. 

25.113 Each place of business taxable. 

25.114 Exemptions from dealer’s special 
taxes. 


Execution of Special Tax Returns 
25.117 Special tax returns. 

25.118 Data required on IRS Form 11. 
25.119 Execution of IRS Form 11. 


Employer Identification Numbers 


25.121 Employer identification number. 

25.122 Application for employer 
identification number. 

25.123 Execution of IRS Form SS—4. 


Issuance of Special Tax Stamps 

25.125 Issuance of stamps. 

25.126 Distribution of stamps for multiple 
locations. 

25.127 Examination of special tax stamps. 


Changes in Special Tax Stamps 

25.131 Change in name. 

25.132 Change in proprietorship. 

25.133 Persons having right of succession. 
25.134 Change in location. 


Subpart J—Marks, Brands, and Labels 
25.141 Barrels and kegs. 

25.142 Bottles. 

25.143 Cases. 

25.144 Rebranding barrels and kegs. 
25.145 Tanks, vehicles, and vessels. 


Subpart K—Tax on Beer 

Liability for Tax 

25.151 Rate of tax. 

25.152 Reduced rate of tax for certain 
brewers. 

25.153 Persons liable for tax. 

Determination of Tax 


25.155 Types of containers. 
25.156 Determination of tax on keg beer. 


25.157 Determination of tax on bottled beer. 


25.158 Tax computations for bottled beer. 

25.159 Time of tax determination and 
payment; offsets. 

25.160 Tax adjustment for brewers who 
produce more than 2,000,000 barrels of 
beer. 


Preparation and Remittance of Tax Returns 


25.163 Method of taxpayment. 

25.164 Semimonthly return. 

25.165 Payment of tax by electronic fund 
transfer. 

25.166 ATF Publication 5000.8, Payment of 
Tax by Electronic Fund Transfer. 

25.167 Payment of reduced rate of tax. 

25.168 Notice of brewer to pay reduced rate 
of tax. 

25.169 Employer identification number. 


Prepayment of Tax 
25.173 Brewer in default. 


Sec. 
25.174 Bond not sufficient. 
25.175 Prepayment of tax. 


Failure To Pay Tax 


25.177 Evasion of or failure to pay tax; 
failure to file a tax return. 


Subpart L—Removals Without Payment of 
Tax 


Transfer to Another Brewery of Same 

Ownership 

25.181 Eligibility. 

25.182 Kinds of containers. 

25.183 Determination of quantity 
transferred. 

25.184 Losses in transit. 

25.185 Mingling. 

25.186 Record of beer transferred. 


Removal of Beer Unfit for Beverage Use 


25.191 General. 
25.192 Removal of sour or damaged beer. 


Removals for Analysis, Research, 
Development or Testing 


25.195 Removal for analysis. 
25.196 Removals for research, development 


or testing. 


Removals of Beer to Contiguous Distilled 
Spirits Plant 


25.201 Removal by pipeline. 
Exportation 
25.203 Exportation without payment of tax. 


Beer for Personal or Family Use 


25.205 Production. 

25.206 Removal of beer. 

25.207 Removal from brewery for personal 
or family use. 


Subpart M—Beer Returned to Brewery 

25.211 Beer returned to brewery. 

25.212 Beer returned to brewery from which 
removed. 

25.213 Beer returned to a brewery other 
than that from which removed. 


Subpart N—Voluntary Destruction 
25.221 Voluntary destruction of beer. 
25.222 Notice of brewer. 

25.223 Destruction of beer. 

25.224 Refund or adjustment of tax. 


Subpart O—Beer Purchased From Another 
Brewer 


25.231 Finished beer. , 
25.232 Wholesaler’s basic permit. 


Subpart P—Cereal Beverage 
25.241 Production. 
25.242 Markings. 


Subpart Q—Removai of Brewer's Yeast and 
Other Articles 

25.251 Authorized removals. 

25.252 Records. 


Subpart R—Beer Concentrate 

25.261 General. 

25.262 Restrictions and conditions on 
processes of concentration and 
reconstitution. 

25.263 Production of concentrate and 
reconstitution of beer. 

25.264 Transfer between breweries. 
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Subpart S—Pilot Brewing Plants 
Sec. 

25.271 
25.272 
25.273 
25.274 
25.275 
25.276 
25.277 


General. 

Application. 

Action on applications. 

Bond. 

Special tax. 

Operations and records. 
Discontinuance of operations. 


Subpart T—Refund or Adjustment of Tax or 

Relief From Liability 

25.281 General. 

25.282 Beer lost by fire, theft, casualty, or 
act of God. 

25.283 Claims for refund of tax. 

25.284 Adjustment of tax. 

25.285 Refund of beer tax excessively paid. 

25.286 Claims for remission of tax on beer 
lost in transit between breweries 


Subpart U—Records and Reports 

25.291 General. 

25.282 Daily records of operations. 

25.293 Record of ballings and alcoholic 
content. 

25.294 Inventories. 

25.295 Record of unsalable beer. 

25.296 Record of beer concentrate. 

25.297 Brewer's monthly report, Form 5130.9. 

25.298 Beer tax return, Form 5130.7. 

25.299 Execution under penalties of perjury 

25.300 Retention and preservation of 
records. 

25.301 Photographic copies of records. 

Authority: The provisions of this Part 25 
issued under 68A Stat. 917, as amended; 26 
U.S.C. 7805, unless otherwise noted. 


Subpart A—Scope of Regulations 


§ 25.1 Production and removal of beer. 


The regulations in this part relate to 
beer and cereal beverages and cover the 
location, construction, equipment, 
operations and qualifications of 
breweries and pilot brewing plants. 


§ 25.2 Territorial extent. 


This part applies to the several states 
of the United States and the District of 
Columbia. 


§ 25.3 Forms prescribed. 

(a) The Director is authorized to 
prescribe all forms required by this part, 
including bonds, applications, notices, 
reports, returns, and records. All of the 
information called for in each form shall 
be furnished as indicated by the 
headings on the form and the 
instructions on or pertaining to the form. 
In addition, information called for in 
each form shall be furnished as required 
by this part. 

(b) ATF Publication 1322.1, Public Use 
Forms, is a numerical listing of forms 
issued by the Bureau of Alcohol, 
Tobacco and Firearms. This publication 
is available from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402. 


(c) Requests for forms should be 
mailed to the ATF Distribution Center, 
3800 South Four Mile Run Drive, 
Arlington, Virginia 22206. 


Subpart B—Definitions 


§ 25.11 Meaning of terms. 


When used in this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the intent 
thereof, terms have the meanings 
ascribed in this subpart. 

ATF officer. An officer of the Bureau 
of Alcohol, Tobacco and Firearms (ATF) 
authorized to perform any function 
relating to the administrative or 
enforcement of this part. 

Balling. The percent by weight of 
dissolved solids at 60° F present in wort 
and beer usually determined by a 
balling saccharometer. 

Bank. Any commercial bank. 

Banking day. Any day during which a 
bank is open to the public for carrying 
on substantially all its banking 
functions. 

Beer. Beer, ale, porter, stout, and other 
similar fermented beverages (including 
sake or similar products) of any name or 
description containing one-half of one 
percent or more of alcohol by volume, 
brewed or produced from malt, wholly 
or in part, or from any substitute for 
malt. 

Bottle. A bottle, can, or similar 
container. 

Bottling. The filling of bottles, cans 
and similar containers. 

Brewer. Any person who brews beer 
(except a person who produces only 
beer exempt from tax under 26 U.S.C. 
5053(e)) and any person who produces 
beer for sale. 

Brewery. The land and buildings 
described in the Brewer's Notice, Form 
5130.10, where beer is to be produced 
and packaged. 

Brewing. The production of beer for 
sale. 

Business day. The 24-hour cycle of 
operations in effect at the brewery and 
described on the Brewer's Notice, Form 
5130.10. 

Cereal beverage. A beverage, 
produced either wholly or in part from 
malt (or substitute for malt), and either 
fermented or unfermented, which 
contains, when ready for consumption, 
less than one-half of 1 percent of alcohol 
by volume. 

Commercial bank. A bank whether or 
not a member of the Federal Reserve 
System, which has access to the Federal 
Reserve Communications System 
(FRCS) or Fedwire. The “FRCS” or 
“Fedwire” is a communications network 
that allows Federal Reserve System 
member banks to effect a transfer of 
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funds for their customers (or other 
commercial banks) to the Treasury 
Account at the Federal Reserve Bank of 
New York. 

Concentrate. Concentrate produced 
from beer by the removal of water under 
the provisions of Subpart R of this part. 
The processes of concentration of beer 
and reconstitution of beer are 
considered authorized processes in the 
production of beer. 

Delegate. Any officer, employee, or 
agency of the Department of the 
Treasury authorized by the Secretary of 
the Treasury directly, or indirectly by_ 
one or more redelegations of authority, 
to perform the functions mentioned or 
described in the context. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, 
Washington, DC. 

Director of the service center. A 
director of an Internal Revenue Service 
Center. 

District Director. A district director of 
internal revenue. 

Electronic fund transfer or EFT. Any 
transfer of funds effected by a brewer's 
commercial bank, either directly or 
through a correspondent banking 
relationship, via the Federal Reserve 
Communications System (FRCS) or 
Fedwire to the Treasury Account at the 
Federal Reserve Bank of New York. 

Executed under penalties of perjury. 
Signed with the prescribed declaration; 
under the penalties of perjury as 
provided on or with respect to the 
return, claim, form, or other document 
or, when no form of declaration is 
prescribed, with the declaration: “I 
declare under the penalties of perjury 
that this (insert type of 
document such as statement, report, 
certificate, application, claim, or other 
document), including the documents 
submitted in support thereof, has been 
examined by me and, to the best of my 
knowledge and belief, is true, correct 
and complete.” 

Fiscal year. The period which begins 
October 1 and ends on the following 
September 30. 

Gallon. The liquid measure containing 
231 cubic inches. 

Package. A bottle, can, keg, barrel, or 
other original consumer container. 

Packaging. The filling of any package. 

Person. An individual, trust, estate, 
partnership, association, company, or 
corporation. 

Racking. The filling of kegs or barrels. 

Region. A Bureau of Alcohol, Tobacco 
and Firearms region. 

Regional regulatory administrator. 
The principal ATF regional official 
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responsible for administering 
regulations in this part. 

Removed for consumption or sale. 
Except when used with respect to beer 
removed without payment of tax as 
authorized by law, (a) the sale and 
transfer of possession of beer for 
consumption at the brewery, or (b) any 
removal of beer from the brewery. 

Secretary. The Secretary of the 
Treasury or his or her delegate. 

Service center. An Internal Revenue 
Service Center in any of the Internal 
Revenue regions. 

This chapter. Title 27, Code of Federal 
Regulations, Chapter I (27 CFR Chapter 
I). 


Treasury account. The Department of 
the Treasury's General Account at the 
Federal Reserve Bank of New York. 

U.S.C. The United States Code. 

Wort. The product of brewing before 
fermentation which results in beer. 


Subpart C—Location and Use of 
Brewery 


§ 25.21 Restrictions on location. 

A brewery may not be established or 
operated in any dwelling house or on 
board any vessel or boat, or in any 
building or on any premises where the 
revenue will be jeopardized or the 
effective administration of this part will 
be hindered. 


§ 25.22 Continuity of brewery. 

Brewery premises will be unbroken 
except that they may be separated by 
public passageways, streets, highways, 
waterways, carrier rights-of-way, or 
partitions. If the brewery premises are 
separated, the parts will abut on the 
dividing medium and be adjacent to 
each other. If the brewer has facilities 
for loading, or for case packing or 
storage which are located within 
reasonable proximity to the brewery, 
the regional regulatory administrator 
may approve the packaging facilities as 
part of the brewery if the revenue will 
not be jeopardized. 

(Sec. 201 Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C, 5402)) 


§ 25.23 Restrictions on use. 

(a) Use of brewery in production of 
beer or cereal beverage. A brewery may 
be used only for the following purposes 
when its use involves the production of 
beer or cereal beverage: 

(1) For producing, packaging and 
storing beer, cereal beverages, vitamins, 
ice, malt, malt syrup, and other 
byproducts of the brewing process, or 
soft drinks and other nonalcoholic 
beverages; 

(2) For processing spent grain, carbon 
dioxide, and yeast; and 


(3) For storing packages and supplies 
necessary or connected to brewery 
operations. 

(b) Other authorized uses. A brewer 
may use a brewery for other purposes, 
not involving the production of beer or 
cereal beverage, upon approval from the 
Director, if the purposes: 

(1) Require the use of byproducts or 
waste from the production of beer; 

(2) Utilize buildings, rooms, areas, or 
equipment not fully employed in the 
production or packaging of beer; 

(3) Are reasonably necessary to 
realize the maximum benefit from the 
premises and equipment and reduce the 
overhead of the brewery; 

(4) Are in the public interest because 
of emergency conditions; or 

(5) Involve experiments or research 
projects related to equipment, materials, 
processes, products, bypreducts, or 
waste of the brewery. 

(c) Application. A brewer desiring to 
use a brewery for other purposes shall 
submit to the Director through the 
appropriate regional regulatory 
administrator, an application listing the 
purposes. The Director will approve the 
application if the use for other purposes 
will not jeopardize the revenue or 
impede the effective administration of 
this part and is not contrary to specific 
provisions of law. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5411)) 


§ 25.24 Storage of beer. 

(a) Taxpaid beer. Beer on which the 
tax has been paid or determined may 
not be stored in the brewery except as 
provided in § 25.213 or as specifically 
authorized by the regional regulatory 
administrator. 

(b) Untaxpaid beer. Packaged beer on 
which tax has not been paid or 
determined may be stored in any 
suitable location in the brewery. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5411)) 


Subpart D—Construction and 
Equipment 


Construction 


§ 25.31 Brewery buildings. 

Brewery buildings shall be arranged 
and constructed as to afford adequate 
protection to the revenue and to 
facilitate inspection by ATF officers. 


§ 25.32 Division of brewery. 

The brewer shall designate the use of 
each building, cellar, room, or other 
division of the brewery where wort or 
beer is kept or handled by placing a 
plain and durable sign or legend 
(descriptive of its use) on or near the 
entrance to the building, cellar, room or 
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division. If more than one building, 
cellar or room is used for the same 
purpose, alphabetical or numerical 
designations shall be used to further 
identify these divisions. 


Equipment 


§ 25.35 Tanks. 


Each stationary tank, vat, cask or 
other container used, or intended for 
use, as a receptacle for wort, beer or 
concentrate produced from beer shall: 

(a) Be durably marked with a serial 
number and capacity; and 

(b) Be equipped with a suitable 
measuring device. The brewer may 
provide meters or other suitable 
portable devices for measuring contents 
of tanks or containers, in lieu of 
providing each tank or container with a 
measuring device. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1395, as 
amended (26 U.S.C. 5552)) 


Subpart E—Measurement of Beer 


§ 25.41 Measuring system required. 

The brewer shall accurately and 
reliably measure the quantity of beer 
transferred from the brewery cellars to 
packaging operations. The brewer may 
use a measuring device, such as a meter 
or gauge glass, or any other suitable 
method. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1395, as 
amended (26 U.S.C. 5552)) 


§ 25.42 Testing of measuring devices. 


(a) General requirements. If a 
measuring device such as a meter or 
gauge glass is used to measure beer, the 
brewer shall periodically test the 
measuring device, and adjust or repair 
it, if necessary. The brewer shall keep 
records of tests available for inspection 
by ATF officers. Records of tests will 
include: 

(1) Date of test; 

(2) Identity of meter or measuring 
device; 

(3) Result of test; and 

(4) Corrective action taken, if 
necessary. 

(b) Requirements for beer meters. The 
allowable variation for beer meters as 
established by testing may not exceed 
+ 0.5 percent. If a meter test discloses 
an error in excess of the allowable 
variation, the brewer shall immediately 
adjust or repair the meter. Adjustments 
will reduce the error to as near zero as 
practicable, 

(c) Authority to require tests. If the 
regional regulatory administrator has 
reason to believe that the accuracy or 
reliability of a measuring device is not 
being properly maintained, he or she 
may require the brewer to test the 
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measuring device and, if necessary, 
adjust or repair the measuring device. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1395, as 
amended (26 U.S.C. 5552)) 


Subpart F—Miscellaneous Provisions 


§ 25.51 ATF officer's right of entry and 
examination. 

An ATF officer may enter during 
normal business hours, a brewery or 
other place where beer is stored, and 
may, when the premises are open at 
other times, enter those premises, in the 
performance of official duties. ATF 
officers shall make inspections as the 
regional regulatory administrator deems 
necessary to determine that operations 
are conducted in compliance with the 
law and this part. The owner of any 
building or place where beer is 
produced, made, or kept, or person 
having charge over such premises, who 
refuses to admit an ATF officer acting 
under 26 U.S.C. 7606, or who refuses to 
permit an ATF officer to examine beer 
shall, for each refusal, forfeit $500. 

(Act of August 16, 1954, 68A Stat. 872, 903, as 
amended (26 U.S.C. 7342, 7606)) 


§ 25.52 Variations from requirements. 

(a) Exceptions to construction, 
equipment and methods of operations. 
The Director may approve details of 
construction, equipment or methods of 
operations, in lieu of those specified in 
this part. The brewer shall show that it 
is impracticable to conform to the 
prescribed specification, and that the 
proposed variance: (1) Will afford the 
protection to the revenue intended by 
the specifications in this part; (2) will 
not hinder the effective administration 
of this part, and (3) is not contrary to 
any provision of law. A brewer may not 
employ construction, equipment, or 
methods of operations other than those 
specified in this part until receiving 
approval from the regional regulatory 
administrator. 

(b) Application for variance. A brewer 
who proposes to employ methods of 
operations or construction or equipment 
other than as provided in this part shall 
submit an application to the regional 
regulatory administrator. The 
application will describe the proposed 
variation and state the need for it. The 
brewer shall submit drawings or 
photographs if necessary to describe the 
proposed variation. 

(c) Approval. The regional regulatory 
administrator shall make inquiry 
necessary to establish the necessity for 
the proposed variation, to determine if 
approval would hinder the effective 
administration of this part or result in 
jeopardy to the revenue, and to 
determine if it would be contrary to any 


provision of law. On completion of the 
inquiry, the regional regulatory 
administrator will forward the 
application to the Director, together with 
a report of findings and a 
recommendation. The regional 
regulatory administrator will return the 
approved application to the brewer. The 
regional regulatory administrator may at 
any time require the brewer to conform 
construction, equipment, or methods of 
operation to the requirements of this 
part if necessary to protect the revenue. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1395, as 
amended, 1396, as amended (26 U.S.C. 5552, 
5556)} 


Subpart G—Qualification of a Brewery 
Original Qualification 
§ 25.61 General requirements for notice. 


(a) Establishment. Operations as a 
brewer may be conducted only by a 
person who has given notice as a 
brewer under this subpart. A person 
may not commence the business of a 
brewer until the regional regulatory 
administrator approves the brewery and 
the brewer's notice, including all 
documents made part of that notice. 

(b) Brewer's Notice, Form 5130.10. 
Each person shall, before commencing 
business as a brewer, give notice on 
Form 5130.10 to the regional regulatory 
administrator of the region in which the 
brewery is located. Each person 
continuing business as a brewer as 
provided in § 25.71 shall give notice on 
Form 5130.10 to the regional regulatory 
administrator. Each notice will be 
executed under penalties of perjury, and 
all written statements, affidavits, and 
other documents submitted in support of 
the notice will be made part of the 
notice. 

(c) Additional information. The 
regional regulatory administrator may at 
any time require the brewer to furnish 
as part of the notice, additional 
information which is necessary to 
protect and insure collection of the 
revenue. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended, (26 U.S.C. 5401)) 


§ 25.62 Data for notice. 


(a) Required information. The brewer 
shall prepare the notice on Form 5130.10 
and shall include the following 
information: 

(1) Serial number. 

(2) Purpose for which filed. 

(3) Name and principal business 
address of the brewer, and the location 
of the brewery if different than the 
business address. 

(4) Statement of the type of business 
organization and of the persons 
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interested in the business, supported by 
the information listed in § 25.66. 

(5) Description of brewery, as 
specified in § 25.68. 

(6) A list of trade names which the 
brewer intends to use in doing business 
or in packaging beer, and the offices 
where the names are registered, 
supported by a copy of any certificate or 
other document filed or issued in respect 
to those trade names. 

(7) A statement of process for 
fermented beverages if required by 
§ 25.67. 

(8) The name and address of the 
owner of the land or buildings 
comprising the brewery, and of any 
mortgagee or other encumbrancer of the 
land or buildings comprising the 
brewery. 

(9) The 24-hour cycle of operations at 
the brewery which is to be the brewer's 
business day. 

(10) The process by which the brewer 
intends to render beer unfit for beverage 
use when beer is to be removed for use 
in manufacturing under §§ 25.191-25.192. 

(11) Evidence of ownership or 
controlling interests in other breweries 
which will establish eligibility for the 
transfer of beer without payment of tax 
between breweries of the same 
ownership, as authorized in § 25.181. 

(12) The date of the notice and the 
name and signature of the brewer, or 
person authorized to sign on behalf of 
the brewer. 

(b) Incorporation by reference. If any 
of the information required by 
paragraph (a)(4) of this section is on file 
with the regional regulatory 
administrator of any ATF region in 
connection with the qualification of any 
other premises operated by the brewer, 
that information, if accurate and 
complete, may be incorporated into the 
brewer's notice by reference. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.63 Notice of registration. 


The Brewer's Notice, Form 5130.10, 
when approved by the regional 
regulatory administrator, will constitute 
the notice of registration of the brewery. 
The regional regulatory administrator 
may require inspection of the brewery, 
or may require correction of inaccurate 
or incomplete documents. The regional 
regulatory administrator will not 
approve the notice until the notice and 
all incorporated documents are 
complete, accurate, and in compliance 
with the requirements of this part. A 
person may not operate a brewery until 
the notice required by this subpart has 
been approved by the regional 
regulatory administrator. 
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(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.64 Maintenance of notice file. 

The brewer shall maintain the 
approved Brewer's Notice, Form 5130.10, 
and all incorporated documents, in 
looseleaf form in complete and current 
condition, readily available for 
inspection by an ATF officer. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.65 Power of attorney. 

The brewer shall execute and file with 
the regional regulatory administrator a 
Form 1534 for each person authorized to 
sign or act on behalf on the brewer. The 
Form 1534 is not required for persons 
whose authority is furnished in the 
Brewer's Notice, Form 5130.10, 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.66 Organizational documents. 

The supporting information required 
by paragraph (a)(4) of § 25.62 includes, 
as applicable, copies of— 

(a) Corporate documents. (1) 
Corporate charter or a certificate of 
corporate existence or incorporation; 

(2) List of directors and officers, 
showing their names and addresses; 

(3) Extracts or digests of minutes of 
meetings of board of directors, 
authorizing certain individuals to sign 
for the corporation; and 

(4) Statement showing the number of 
shares of stock or other evidence of 
ownership, authorized and outstanding, 
and the voting rights of the respective 
owners or holders. 

(b) Articles of partnership. Copy of 
the articles of partnership or 
association, if any, or certificate of 
partnership or association if required to 
be filed by any State, county, or 
municipality. 

(c) Statement of interest. (1) Names 
and addresses of all persons having 10% 
or more stock in the corporation, or 
other legal entity, and the nature and 
amount of the stockholding or other 
interest of each, whether the interest 
appears in the name of the interested 
party or in the name of another person. 
If a corporation is wholly owned or 
controlled by another corporation, those 
persons of the parent corporation who 
meet the above standards are 
considered to be the persons interested 
in the business of the subsidiary, and 
the names thereof need be furnished 
only upon request of the regional 
regulatory administrator; or 

(2) In the case of an individual owner 
or partnership, the name and address of 
each person interested in the brewery, 
whether the interest appears in the 


name of the interested party or in the 
name of another for that person. 

(d) Availability of additional 
corporate documents. The originals of 
documents required to be submitted 
under this section, and additional 
documents such as the articles of 
incorporation, bylaws, and State 
certificates authorizing the brewer to 
operate in the State were located {if 
other than the State in which the 
brewery is incorporated) shall be made 
available to any ATF officer upon 
request. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.67 Statement of process. 

(a) The Brewer's Notice, Form 5130.10 
will contain a statement of process for 
any fermented beverage which the 
brewer intends to produce and market 
under a name other than “beer”, “ale”, 
“porter”, “stout”, “larger”, or “malt 
liquor.” 

(b) The statement of process will give 
the name or designation of the product, 
the kinds and quantities of materials to 
be used, the method of manufacture, and 
the approximate alcohol content of the 
finished product. 

(c) A statement of process for any 
fermented beverage (other than sake) 
will not be approved unless the base 
product has the characteristics of beer 
as defined in § 25.11. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1333, as 
amended, 1388, as amended (26 U.S.C. 5052, 
5401)) 


§ 25.68 Description of brewery. 

(a) The Brewer's Notice, Form 5130.10, 
will include a description of (1) each 
tract of land comprising the brewery, 
and (2) a listing of each brewery 
building by its designated letter or 
number, giving the approximate ground 
dimensions and the purpose for which 
ordinarily used. 

(b) The description of the land will be 
in sufficient detail to enable ATF 
officers to determine the boundaries of 
the brewery. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


Changes After Original Qualification 


§ 25.71 Amended or superseding notices. 
(a) Requirement for amended notice. 
(1) When there is a change with respect 
to the information shown in the Brewer's 
Notice, Form 5130.10, the brewer shall 
within 30 days of the change (except as 
otherwise provided in this subpart) 
submit to the regional regulatory 
administrator an amended notice setting 
forth the new information. Changed 
notices will be submitted in skeleton 
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form, with unchanged items marked “No 
change since Form 5130.10, Serial No. 

(2) The regional regulatory 
administrator may require immediate 
filing of an amended Form 5130.10 if the 
accuracy of existing documents has 
been materially affected by any change. 

(b) Requirement for superseding 
notice. (1) The regional regulatory 
administrator may require a brewer to 
file a new and complete notice, 
superseding those previously filed, in 
conjunction with the filing of a new 
bond. This superseding notice will 
become effective on the date of the 
brewer's bond or of the brewer's bond 
continuation certificate. 

(2) If the information required by 
§ 25.62 (a)(4), (5), (6), (7), (9), and (10) is 
on file as part of an approved Form 
5130.10 and is current, the brewer may 
incorporate by reference those 
documents as part of any superseding 
notice. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§25.72 Change in proprietorship. 

(a) General. if there is a change in the 
proprietorship of a brewery, the 
outgoing brewer shall comply with the 
requirements of § 25.81. The successor 
brewer shall, before beginning 
operations, qualify in the same manner 
as the proprietor of a new brewery. The 
successor brewer shall file a new notice 
and bond in his or her own name. Beer 
on hand may be transferred without 
payment of tax to the successor brewer 
and will be accounted for by that 
brewer. 

(b) Fiduciary. (1) If the successor to 
the brewer is an administrator, executor, 
receiver, trustee, assignee or other 
fiduciary, the fiduciary may in lieu of 
filing a new notice and bond, file an 
amended notice and furnish a consent of 
surety extending the terms of the 
predecessor's bond or continuation 
certificate. 

(2) The fiduciary shall furnish the 
regional regulatory administrator a 
certified copy of the court order or other 
document showing qualification as 
fiduciary. The effective date of the 
qualifying documents filed by a 
fiduciary will be the same as the date of 
the order, or the date therein specified 
for the fiduciary to assume control. If the 
fiduciary was not appointed by the 
court, the date of the appointment will 
be the effective date of the qualifying 
documents filed by the fiduciary. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 
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§25.73 Change in partnership. 

(a) New notice required. The 
withdrawal of one or more members of a 
partnership or the taking in of a new 
partner, whether active or silent, 
constitutes a change in proprietorship. 
Unless exempted by paragraph (b) of 
this section, the death, bankruptcy or 
adjudicated insolvency of one or more 
partners results in a dissolution of the 
partnership and a change in 
proprietorship. The successor shall 
qualify the brewery in the same manner 
as the proprietor of a new brewery. 

(b) Continuing partnership. If under 
the laws of the particular State, the 
partnership is not terminated on death 
or insolvency of a partner, but continues 
until the termination of the partnership 
affairs, but continues until termination 
of the surviving partner has the 
exclusive right to control and possession 
of the partnership assets for the purpose 
of liquidation and settlement, the 
surviving partner may continue to 
operate the brewery for such purpose 
under the prior qualification of the 
partnership, provided a consent of 
surety is filed, wherein the surety and 
the surviving partner agree to remain 
liable on the bond. If the surviving 
partner acquires the business on 
completion of the settlement of the 
partnership, that parimer shal! qualify in 
his or her own name from the date of 
acquisition and give a new notice on 
Form 5130.10 and new bond on Form 
5130.22. This section also applies when 
there is more than one surviving partner. 
(Sec. 201, Pub. L. 85-859, 72 Stat. 1383, as 
amended (26 U.S.C. 5401)) 


§25.74 Change in stockholders. 

Changes in the list of stockholders 
furnished under the provisions of 
§ 25.66(c}(1) shall be submitted annually 
by the brewer on July 1 on other date 
approved by the regional regulatory 
administrator. When the sale or transfer 
of capital stock results in a change in 
the control or management of the 
business, notification of the change will 
be made within 30 days in accordance 
with § 25.71. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)} 
§25.75 Change in officers and directors. 
When there is any change in the list of 
officers or directors furnished under the 
provisions of § 25.66(a)(4), the brewer 
shall submit, within 30 days of the 
change, an amended notice on Form 
5130.10. If the proprietor has shown to 
the satisfaction of the regional 
regulatory administrator that certain 
corporate officers listed on the original 
notice have no responsibilities in 
connection with the operations covered 


by the notice, the regional regulatory 
administrator may waive the 
requirements for submitting applications 
for amended notice to cover changes of 
those corporate officers. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§25.76 Change in statement of process. 


When there is a change in the 
information in a statement of process 
required by § 25.62(a)(7) for any 
fermented beverage produced and 
marketed under a name other than 
“beer”, “ale”, “porter”, “stout”, “lager”, 
or “malt liquor”, the brewer shall submit 
an amended notice and obtain approval 
of the notice prior to using the changed 
statement of process. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.77 Change in location. 


When there is a change in the location 
of the brewery, the brewer shall file an 
amended Form 5130.10, and a new bond, 
Form 5130.22, or a consent of surety, 
Form 5133, in accordance with § 25.91, 
extending the terms of the bond or 
continuation certificate to cover 
operations at the new location. The 
brewer may not begin operations at the 
new location until the regional 
regulatory administrator approves the 
required documents. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.78 Change In premises. 


When the brewery is to be extended 
or curtailed, the brewer shall file with 
the regional regulatory administrator an 
amended Form 5130.10. The additional 
facilities covered by the extension may 
not be used for the proposed purposes, 
and the portion to be curtailed may not 
be used for other than the previously 
approved purposes, prior te approval of 
Form 5130.10. 


(Sec. 201, Pub. L. 85-659, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


Discontinuance of Business 


§ 25.81 Notice of permanent 
discontinuance. 


When a brewer desires to discontinue 
business permanently, he or she shall 
file with the regional regulatory 
administrator a notice on Form 5130.10. 
The brewer shall state the purpose of 
the notice as “Discontinuance of 
business” and give the date of the 
discontinuance. When all beer has been 
lawfully disposed of, the regional 
regulatory administrator will approve 
the Form 5130.10, and return a copy to 
the brewer. 
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(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


Subpart H—Bonds and Consents of 
Surety 


§ 25.91 Requirement for bond. 


(a) General. Every person intending to 
commence the business of a brewer 
shall file a bond, Form 5130.22, as 
prescribed in this subpart, covering 
operations at the brewery, at the time of 
filing the original Brewer's Notice, Form 
5130.10. Every brewer intending to 
continue the business of a brewer shall, 
once every 4 years, or as provided in 
§ 25.95, file a new bond, or continuation 
certificate as provided in § 25.97, with 
the regional regulatory administrator. 

(b) Conditions of the bond. The 
Brewer's Bond, Form 5130.22, will be 
conditioned that the brewer shall 
faithfully comply with all provisions of 
law and regulations relating to the 
activities covered by the bond, and shall 
pay all taxes imposed by 26 U.S.C. 
Chapter 51, and shall pay all penalties 
incurred or fines imposed for violations 
of those provisions. 

(c) Additional information. The 
regional regulatory administrator may 
require, in connection with any brewer's 
bond, a statement executed under the 
penalties of perjury, as to whether the 
principal or any person owning, 
controlling, or actively participating in 
the management of the business of the 
principal has been convicted of or has 
compromised any offense set forth in 
§ 25.101(a)(1}, or has been convicted of 
any offense set forth in § 25.101(a)(2). In 
the event the above statement contains 
an affirmative answer, the applicant 
shall submit a statement describing in 
detail the circumstances surrounding the 
conviction or compromise. 

(d) Bond required before beginning 
business. A person may not begin 
business or continue business as a 
brewer until first receiving notice that 
the regional regulatory administrator 
has approved the bond continuation 
certificate, or consent of surety, as 
required by this part. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401); sec. 4{a), Pub. L. 
91-673, 84 Stat. 2057 (26 U.S.C. 5417)) 


§ 25.92 Consent of surety 


A brewer may change the terms of 
any bond filed under this part by filing a 
consent of surety. Consents of surety 
will be executed on Form 1533 by the 
Brewer and the surety on the bond, with 
the same formality and proof of 
authorization as required for the 
execution of a bond. 
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(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


25.93 Penal sum of bond. 

(a) Calculation. The penal sum of the 
brewer's bond will be equal to 10 
percent of the maximum amount of tax, 
calculated at the rates prescribed by 
law, which the brewer will become 
liable to pay during a calendar year on 
beer: 

(1) Removed for transfer to the 
brewery from other breweries owned by 
the same brewer; 

(2) Removed without payment of tax 
for export or for use as supplies on 
vessels and aircraft; 

(3) Removed without payment of tax 
for use in research, development, or 
testing; and 

{4) Removed for consumption or sale. 

(b) Concentrate. A brewer who 
concentrates beer under Subpart R of 
this part shall calculate the penal sum of 
the bond by computing 10 percent of the 
amount of tax at the rates prescribed by 
law, on the maximum quantity of beer 
used in the production of concentrate 
during a calendar year. The brewer shall 
add this amount to the penal sum 
calculated under paragraph (a) of this 
section to determine the total penal sum 
of the brewer's bond. 

(c) Maximum and minimum penal 
sums. The maximum penal sum of the 
bond (or total penal sum if original and 
strengthening bonds are filed) is not to 
exceed $150,000 when the tax on beer is 
to be prepaid, or $500,000 when the tax 
is to be deferred as provided in § 25.164. 
The minimum penal sum of a bond is 
$1,000. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C, 5401)) 


§ 25.94 Strengthening bonds. 

(a) Requirement, When the penal sum 
of the brewer's bond in effect is not 
sufficient, the principal may prepay the 
tax on beer as provided in Subpart K of 
this part, or give a strengthening bond in 
sufficient penal sum if the surety is the 
same as on the bond in effect. If the 
surety is not the same, a new bond 
covering the entire liability is required. 

(b) Restrictions. A strengthening bond 
may not in any way release a former 
bond, or limit a bond to less than the full 
penal sum. 

(c) Date of executign. Strengthening 
bonds will show the current date of 
execution and their effective date. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 
325.95 New bond. 

The regional regulatory administrator 


may at any-time, at his or her discretion, 
require a new bond. A new bond is 


required immediately in the case of 
insolvency of a surety. Executors, 
administrators, assignees, receivers, 
trustees, or other persons acting in a 
fiduciary capacity shall execute a new 
bond or obtain a consent of surety on all 
bonds in effect. When the interests of 
the Government demand, or in any case 
when the security of the bond becomes 
impaired for any reason, the principal 
will be required to give a new bond. 
When a bond is found to be not 
acceptable, whe principal will be 
required immediately to obtain a new 
and satisfactory bond, or discontinue 
business. When required by the regional 
regulatory administrator, the principal 
shall file a new bond prior to continuing 
business. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.96 Superseding bond. 

When the principal submits a new 
bond to supersede a bond or bonds in 
effect, the regional regulatory 
administrator after approving the 
superseding bond, will issue a notice of 
termination for the superseded bond 
under the provisions of the this subpart. 
Superseding bonds will show the current 
date of execution and their effective 
date. 


§ 25.97 Continuation certificate. 


If the contract of surety between the 
brewer and the surety on an expiring 
bond or continuation certificate is 
continued in force for a succeeding 
period of not less than 4 years from the 
expiration date of the bond or 
continuation certificate, the brewer may 
submit, in lieu of a new bond, a Brewer's 
Bond Continuation Certificate on Form 
5130.23, executed under the penalties of 
perjury, by the brewer and the surety 
attesting to continuation of the bond. 
Each continuation certificate will 
constitute a bond and all provisions of 
law and regulations applicable to bonds 
on Form 5130.22 given under this part, 
including the disapproval of bonds, are 
applicable to continuation certificates. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.98 Surety or security. 

(a) Bond coverage. Bonds required by 
this part will be given with corporates 
surety or collateral security. 

(b) Corporate surety. Surety bonds 
may be given only with surety 
companies holding certificates of 
authority from the Secretary as 
acceptable sureties on Federal bonds, 
subject to the limitations set forth in the 
current revision of Treasury Department 
Circular No. 570, Companies Holding 
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Certificates of Authority as Acceptable 
Reinsuring Companies. 

(c) Revisions of Circular No. 570. 
Treasury Department Circular No. 570 is 
published in the Federal Register 
annually as of the first workday in July. 
As the occur, interim revisions of the 
circular are published in the Federal 
Register. Copies may be obtained from 
the Audit Staff, Bureau of Government 
Financial Operations, Department of the 
Treasury. 

(d) More than one corporate surety. A 
bond may be executed by two or more 
corporate sureties. Each corporate 
surety may limit its liability in terms on 
the face of the bond ina specified 
amount. This amount may not exceed 
the limitations set forth for corporate 
security by the Secretary which are set 
forth in the current revision of Treasury 
Department Circular No. 570. The sum of 
the liabilities for the sureties will equal 
the required penal sum of the bond. 

(e) Deposit of collateral securities in 
lieu of corporate surety. In lieu of 
corporate surety, the principal may 
pledge and deposit, as surety for the 
bond, securities which are transferable 
and are guaranteed as to both interest 
and principal by the United States, in 
accordance with the provisions of 31 
CFR Part 225. Bonds or notes of the 
United States, or other obligations 
which are unconditionally guaranteed as 
to both interest and principal by the 
United States, may be pledged and 
deposited by principals as collateral 
security in lieu of corporate surety in 
accordance with 31 CFR Part 225. 

(61 Stat. 648 as amended, 649, 650 (6 U.S.C. 6, 
8, 15); (sec. 201, Pub. L. 85-859, 72 Stat. 1388, 
as amended (26 U.S.C. 5401)})) 


§ 25.99 Fillng powers of attorney. 


Each bond, and each consent of surety 
will be accompanied by a power of 
attorney authorizing the agent or officer 
to execute the bond or consent of surety. 
The power of attorney will be prepared 
on a form provided by the surety 
company and executed under the 
corporate seal of the company. If the 
power of attorney submitted is other 
than a manually signed original, it will 
be accompanied by a certificate of its 
validiiy. 

(61 Stat. 648, as amended (6 U.S.C. 6, 7)) 


Disapproval or Termination of Bonds or 
Consents of Surety 


§ 25.101 Disapprovai of bonds or 
consents of surety. 


(a) Reasons for disapproval. The 
regional regulatory administrator may 
disapprove a bond or consent of surety 
if the individual, firm, partnership, 





corporation, or association giving the 
bond or consent of surety, or if any of 
the above entities owning, controlling or 
actively participating in the 
management of a business giving a bond 
as a brewer, has been previously 
convicted in a court of competent 
jurisdiction of: 

(1) Any fraudulent noncompliance 
with any provision of law of the United 
States related to internal revenue or 
customs taxation of distilled spirits, 
wines or beer, or it the offense shall 
have been compromised with the 
individual, firm, partnership, 
corporation, or association on payment 
of penalties or otherwise; or 

(2) Any felony under a law of any 
State or the District of Columbia, or the 
United States, prohibiting the 
manufacture, sale, importation, or 
transportation of distilled spirits, wines, 
beer, or other intoxicating liquor. 

(b) Appeal of disapproval. If the 
regional regulatory administrator 
disapproves a bond or consent of surety, 
the person giving the bond may appeal 
the disapproval to the Director, who will 
grant a hearing in the matter if 
requested by the applicant or brewer. 
The decision of the Director shall be 
final. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1394, as 
amended (26 U.S.C. 5551)) 


§ 25.102 Termination of surety's liability. 


The liability of a surety on a bond 
required by this part will be terminated 
only as to liability arising on or after: (a) 
The effective date of a superseding 
bond; (b) the date of approval of the 
discontinuance of business of the 
brewer; or (c) following the giving of 
notice by the surety as provided in 
§ 25.103. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.103 Notice by surety for relief from 
fiability under bond. 

A surety may, at any time, in writing, 
notify the principal and the regional 
regulatory administrator that the surety 
desires after a specified date (not less 
than 60 days after the date of service on 
the principal) to be relieved of any 
liability under the bond which is 
incurred by the principal after the date 
named in the notice. The surety shall 
include proof of service of the notice on 
the principal with the notice filed with 
the regional regulatory administrator. 
The notice will become effective on the 
date named, unless the surety 
withdraws the notice. The surety on the 
bond remains liable under the bond with 
respect to any liability incurred by the 
principal while the bond is in effect. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.104 Termination of bonds. 

Brewer's bonds may be terminated as 
to liability for future removals or 
receipts (a) pursuant to appplication of 
the surety as provided in § 25.103, (b) on 
approval of a superseding bond, or (c) 
on notification by the principal that the 
business has been discontinued. On 
termination of the surety’s liability 
under a bond, the regional regulatory 
administrator will notify the principal 
and sureties. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.105 Release of collateral security. 
Bonds, notes, and other obligations of 
the United States, pledged and 
deposited as security in connection with 
bonds required by this part will be. 
released in accordance with 31 CFR Part 
225. When the regional regulatory 
administrator determines there is no 
outstanding liability against the bond 
and that it is no longer necessary to hold 
the security, he or she shall fix the date 
or dates on which a part or all of the 
security will be released. At any time 
prior to the release of the security, the 
regional regulatory administrator may, 
for proper cause, extend the date of 
release of the security for an additional 
length of time as may be appropriate. 


(Ch. 390, Pub. L. 80-280, 61 Stat. 650 (6 U.S.C. 
15)) 


Subpart I—Special Taxes 
Liability for Special Tax 


§ 25.111 Brewer's special tax. 

Brewers are required to pay, on or 
before the first day of July in each year, 
or before commencing operations, a 
special tax at the rate imposed by 26 
U.S.C. 5091. Special taxes are imposed 
as of the first day of July in each year, or 
on commencing the business of a 
brewer. In the former case, special tax is 
computed for the entire year; in the 
latter case, special tax is computed from 
the first day of the month in which 
liability is incurred until the 30th day of 
June following. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1339, 1946, 
as amended (26 U.S.C. 5091, 5142)) 


§ 25.112 Wholesaler’s special tax. 

Brewers who purchase beer from 
other brewers for resale, including 
brewers purchasing beer in their own 
kegs or barrels, may be liable for special 
tax as wholesale dealers in beer under 
26 U.S.C. 5111. Special taxes are 
imposed as of the first day of July in 
each year, or on commencing the 
business of a wholesaler. 
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(Sec. 201, Pub. L. 85-859, 72 Stat. 1340, as 
amended, 1346, as amended (26 U.S.C. 5111, 
5142)) 


§ 25.113 Each place of business taxable. 


(a) General. A brewer incurs special 
tax liability at each place of business in 
which an occupation subject to special 
tax is conducted. A place of business 
means the entire office, plant or area of 
the business in any one location under 
the same proprietorship. Passageways, 
streets, highways, rail crossings, 
waterways, or partitions dividing the 
premises are not sufficient separation to 
require additional special tax, if the 
divisions of the premises are otherwise 
contiguous. 

(b) Exemption for contiguous areas. A 
brewer will not incur additional special 
tax liability for sales of beer made at a 
location other than on brewery premises 
described on the brewer's notice, Form 
5130.10, if the location where such sales 
are made is contiguous to the brewery 
premises in the manner described in 
paragraph (a) of this section. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1347, as 
amended (26 U.S.C. 5143)) 


§ 25.114 Exemptions from dealer's special 
taxes. 

(a) Brewer. A brewer is not required 
to pay special tax as a wholesale or 
retail dealer in beer because of sales, at 
the principal place of business or at the 
brewery, of beer which at the time of 
sale is stored at the brewery or which 
had been removed and stored in a 
taxpaid storeroom operated in 
connection with the brewery. Each 
brewer shall have only one exemption 
from dealer's special tax for each 
brewery. The brewer may designate, in 
writing to the regional regulatory 
administrator, that the principal place of 
business will be exempt from dealer's 
special tax; otherwise, the exemption 
will apply to the brewery. 

(b) Wholesale dealer. A wholesale 
dealer in beer who has paid the 
appropriate special tax will not again be 
required to pay special tax as a 
wholesale dealer in beer because of 
sales of beer to wholesale or retail 
dealers in liquors or beer or to limited 
retail dealers, at the purchaser's place of 
business. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1340, as 
amended (26 U.S.C. 5113)) 
Execution of Special Tax Returns 


§ 25.117 Special tax returns. 


(a) General. Each person required to 
pay special tax shall prepare a return on 
IRS Form 11. The return will be filed, 
with payment of tax, with the director of 
the service center serving the internal 
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revenue district in which the taxpayer's 
business is located, or by hand carrying 
in accordance with paragraph (c) of this 
section. 

(b) Multiple locations. A taxpayer 
subject to special tax for the same 
period at two or more locations shall: (1) 
File one special tax return, IRS Form 11 
(prepared in the manner prescribed in 
§ 25.118), with payment of tax to cover 
all locations. The return with tax will be 
filed with the director of the service 
center serving the internal revenue 
district in which the taxpayer's principal 
place of business (or principal office in 
the case of a corporate taxpayer) is 
located; and 

(2) Prepare, in duplicate, a list 
identified with the taxpayer's name, 
address, employer identification 
number, class of tax, and period covered 
by the return. The list will show, by 
States, the name and address of each 
location (including the taxpayer's 
principal! place of business, or principal 
office, if subject to special tax) for which 
special tax is being paid. The original of 
the list will be attached to the IRS Form 
11, as a part of the return, and the copy 
will be retained by the taxpayer for a 
period of not less than two years. 

(c) Hand carried returns. If the return 
is filed by hand carrying, the taxpayer 
shall file it with the district director for 
the district in which the taxpayer's 
bus‘e3ss is located or in which the 
taxpayer's principal place of business 
(or principal office in the case of a 
corporate taxpayer) is located. 

(Act of August 16, 1954, 68A Stat. 752, as 
amended (26 U.S.C. 6091); sec. 201. Pub. L. 85- 
859, 72 Stat. 1346, as amended (26 U.S.C. 
5142)) 


§ 25.118 Data required on IRS Form 11. 

Each return on IRS Form 11 will be 
prepared in accordance with the 
instructions on the form or issued in 
respect to the form. Each return will 
include the following: 

(a) If the taxpayer is an individual or 
a corporation, the true name of the 
individual or corporation; 

(b) If the taxpayer is a partnership, the 
true name of every person comprising 
the partnership; 

(c) The employee identification 
number (see §§ 25.121-25.123); 

(d) The exact location of the place of 
business, by name and number of 
building or street, or if these do not 
exist, by some description, in addition to 
the post office address. In the case of 
one return for two or more locations as 
provided in § 25.117, the location to be 
shown on IRS Form 11 will be the 
taxpayers principal place of business (or 
principal office in the case of a 
corporate taxpayer); 


(e) The classes of tax; and 

(f) All other information required by 
the form. 
(Act of August 16, 1954, 68A Stat. 732, as 
amended, 845, as amended (26 U.S.C. 6011, 
7011); sec. 1, Pub. L. 87-397, 75 Stat. 628, as 
amended (26 U.S.C. 6109)) 


§ 25.119 Execution of IRS Form 11. 

(a) Ordinary returns. The return of an 
individual proprietor will be signed by 
the individual. The return of a 
partnership will be signed by any of the 
partners. The return of a coproration 
will be signed by any officer. In each 
case, the person signing the return shall 
designate his or her capacity as 
“individual owner”, “member of firm”, 
or in the case of a corporation the title 
of the officer. 

(b) Fiduciaries. Receivers, trustees, 
assignees, executors, administrators, 
and other legal representatives who 
continue the business of a bankrupt, 
insolvent, deceased person, etc., shall 
indicate the fiduciary capacity in which 
they act. 

(c) Agent or attorney in fact. If a 
return is signed by an agent or attorney 
in fact, the signature will be preceeded 
by the name of the principal followed by 
the title of the agent or attorney in fact. 
A return signed by a person as agent 
will not be accepted unless there is filed 
with the internal revenue office with 
whom IRS Form 11 is required to be 
filed, a power of attorney authorizing 
the agent to perform the act. 

(d) Perjury statement. IRS Form 11 
will contain or be verified by a written 
declaration that it has been executed 
under penalties of perjury. 

(Act of August 16, 1954, 68A Stat. 748, as 
amended, 749, as amended, 757, as amended, 
845, as amended (26 U.S.C. 6061, 6065, 6151, 
7011)) 


Employer Identification Numbers 


§ 25.121 Employer identification number. 
The employer identification number 
defined in 26 CFR 301.7701-12 of the 
taxpayer who has been assigned the 
number will be shown on each IRS Form 
11, including amended IRS Form 11, filed 
under this subpart. Failure of the 
taxpayer to include the employer 
identification number on IRS Form 11 
may result in the imposition of the 
penalty specified in 26 CFR 301.6676-1. 


(Sec. 1, Pub. L. 87-397, 75 Stat. 828, as 
amended {26 U.S.C. 6109, 6676)) 


§ 25.122 . Application for employer 
identification number. 

Each taxpayer who files a return on 
IRS Form 11 or ATF Form 5130.7 shall 
file IRS Form SS-4 to apply for an 
employer identification number. The 
taxpayer shall apply for and be assigned 
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one employer identification number 
regardless of the number of places of 
business for which the taxpayer is 
required to file a return. If a taxpayer 
has filed the first return, IRS Form 11 of 
ATF Form 5130.7, before applying for or 
being assigned an employer 
identification number, he or she shall 
apply within 7 days of the filing of the 
return. IRS Form SS—4 may be obtained 
from the director of the service center or 
from any district director. 


Sec. 1, Pub. L. 87-397, 75 Stat. 828, as 
amended (26 U.S.C. 6109)) 


§ 25.123 Execution of IRS Form SS-4. 


(a) Preparation. The taxpayer shall 
prepare IRS Form SS-4, together with 
any supplement any statement, in 
accordance with the instructions on the 
form. The taxpayer shall file IRS Form 
SS~4 with the district director of any 
internal revenue district in which the 
taxpayer operates a business subject to 
special tax, unless the instructions on 
IRS Form SS-4 require it to be filed with 
the director.of the service center serving 
the internal revenue district. 

(b) Signature. The application will be 
signed by: 

(1) The individual if the taxpayer is an 
individual; 

(2) The president, vice president, or 
other principal officer, if the taxpayer is 
a corporation; 

(3) A responsible and authorized 
member or officer having knowledge of 
its affairs, if the taxpayer is a 
partnership or other unincorporated 
organization; or 

(4) The fiduciary, if the taxpayer is a 
trust or estate. 


(Sec. 1, Pub. L. 87-397, 75 Stat. 628, as 
amended (26 U.S.C. 6109)) 


Issuance of Special Tax Stamps 


§ 25.125 issuance of stamps. 

Upon filing a properly executed return 
on IRS Form 11, together with the full 
remittance, the taxpayer will be issued 
an appropriately designated special tax 
stamp. If the return covers multiple 
locations, the taxpayer wili be issued 
one appropriately designated stamp for 
each location listed on the attachment to 
IRS Form 11 required by § 25.117(b), but 
showing as to name and eddress, only 
the name of the taxpayer and the 
address of the taxpayer's principal place 
of business (or principal office in the 
case of a corporate taxpayer). 


§ 25.126 Distribution of stamps for 
multiple locations. 

On receipt of the special tax stamps, 
the taxpayer shall verify that there is 
one stamp for each location listed on the 
attachment to IRS Form 11, The 





taxpayer shall designate one stamp for 
each location and type on each stamp 
the address of the business conducted 
for which that stamp is designated. The 
taxpayer shall then forward each stamp 
to the place of business designated on 
the stamp. 


§ 25.127 Examination of special tax 
stamps. 

All stamps denoting payment of 
special tax will be kept available for 
inspection by ATF officers, at the 
location for which designated, during 
business hours. 


(Act of August 16, 1954, 68A Stat. 831, as 
amended (26 U.S.C. 6806); sec. 201, Pub. L. 85~ 
859, 72 Stat. 1348, as amended (26 U.S.C. 
5146)) 


Changes in Special Tax Stamps 
§ 25.131 Change In name 


If there is a change in the corporate or 
firm name, or in the trade name, the 
brewer shall, within 30 days after the 
change, file with the director of the 
service center who issued the stamp, an 
additional return on IRS Form 11 
covering the new corporate or firm 
name, or trade names. The brewer shall 
forward the special tax stamp or stamps 
to the director of the service center who 
issued the stamp for appropriate 
notation with respect to the change in 
name. 


(Act of August 16, 1954, 68A Stat. 845, as 
amended (26 U.S.C. 7011)) 


§ 25.132 Change In proprietorship. 


(a) General. If there is a change in the 
proprietorship of a brewery, the 
successor shall obtain the required 
special tax stamps. 

(b) Exemption for certain successors. 
Persons having the right of succession 
provided for in § 25.133 may carry on 
the business for the remainder of the 
period for which the special tax was 
paid, if within 30 days after the date on 
which the successor begins to carry on 
the business, the successor files a return 
on IRS Form 11 with the director of the 
service center who issued the stamp, 
which shows the basis of succession. A 
person who is a successor to a business 
for which special tax has been paid and 
who fails to register the succession is 
liable for special tax computed from the 
first day of the calendar month in which 
he or she began to carry on the business. 


(Act of August 16, 1954, 68A Stat. 845, as 
amended (26 U.S.C. 7011); sec. 201, Pub. L. 85— 
859, 72 Stat. 1347, as amended (26 U.S.C. 
5143)) 


'§ 25.133 Persons having right of 
succession. 


Under the conditions indicated in 
§ 25.132, the right of succession will pass 
to certain persons in the following cases: 

(a) Death. The widowed spouse or 
child, or executor, administrator, or 
other legal representative of the 
taxpayer; 

(b) Succession of spouse. A husband 
or wife succeeding to the business of his 
or her spouse (living); 

(c) Insolvency. A receiver or trustee in 
bankruptcy, or an assignee for benefit of 
creditors; 

(d) Withdrawal from firm. The partner 
or partners remaining after death or 
withdrawal of a member. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1947, as 
amended) (25 U.S.C. 5143)) 


§ 25.134 Change in location. 


If there is a change in location of a 
taxable place of business, the brewer 
shall within 30 days after the change, 
file with the director of the service 
center who issued the stamp, an 
amended return on IRS Form 11 covering 
the new location. The brewer shall 
forward the special tax stamp or stamps 
to the director of the service center for 
endorsement of the change in location. If 
the brewer does not file the amended 
return within 30 days, the brewer is 
required to obtain a new special tax 
stamp. 

(Act of August 16, 1954, 68A Stat. 845, as 
amended (26 U.S.C. 7071); sec. 201, Pub. L. 85- 
859, 72 Stat. 1347, as amended (26 U.S.C. 
5143)) 


Subpart J—Marks, Brands, and Labels 


§ 25.141 Barrels and kegs. 


(a) General requirements. The 
brewer's name or trade name and the 
place of production (city and, if 
necessary for identification, State) shall 
be permanently marked on each barrel 
or keg. If the place of production is 
clearly shown on the bung or on the tap 
cover, or on a label securely affixed to 
each barrel or keg, the place of 
production need not be permanently 
marked on each barrel or keg. No 
statement as to payment of internal 
revenue taxes may be shown. 

(b) Breweries of same ownership. (1) 
If two or more breweries are owned and 
operated by the same person, firm or 
corporation (as defined in § 25.181), the 
place of production may be shown as 
provided in paragraph (a) of this section. 
If two or more brewery locations are 
shown, the place of production 
(including street address if two or more 
breweries are located in the same city) 
will be shown on the bung or on the tap 
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cover or on a label securely affixed to 
each barrel or keg. 

(2) The brewer may use a coding 
system on the bung or tap cover or label) 
in order to identify the place of actual 
production and which will permit ATF 
officers to determine the place of 
production of the beer. The brewer shall 
notify the regional regulatory 
administrator prior to employing 4 
coding system. 

(c) Label approval required. Labels or 
tap covers used by brewers shall be 
covered by certificates of label approval 
when required by Part 7 of this chapter. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C, 5412)) 


§ 25.142 Bottles. 


(a) Label requirements. Each bottle of 
beer shall show by label or otherwise 
the name or trade name of the brewer, 
the net contents of the bottle, the nature 
of the product such as beer, ale, porter, 
stout, etc., and the place of production 
(city and, when necessary for 
identification, State). No statement as to 
payment of internal revenue taxes may 
be shown. 

(b) Breweries of same ownership. (1) 
If two or more breweries are owned or 
operated by the same person, firm, or 
corporation (as defined in § 25.181), the 
place of production may be included in a 
listing of the locations of the breweries 
if the place of production is not given 
less emphasis than any of the other 
locations. If the location of two or more 
breweries is shown on the label, the 
place of production may be indicated 
either by printing, coding or other 
markings on the label, crown or lid. 

(2) The coding system employed will 
permit an ATF officer to determine the 
place of production (including street 
address if two or more breweries are 
located in the same city) of the beer. The 
brewer shall notify the regional 
regulatory administrater prior to 
employing a coding system. 

(c) Distinctive names. If the brewer's 
name, trade name or brand name 
includes the name of a city which is not 
the place where the beer was produced, 
the Director may require the brewer to 
state the actual place of production on 
the label. 

(d) Tolerances. The statement of net 
contents shall indicate exactly the 
volume of beer within the bottle except 
for variations in measuring as may occur 
in filling conducted in compliance with 
good commercial practice. The barrel 
equivalent of bottles filled during a 
consecutive three month period, 
calculated on the basis of the brewer's 
fill test records, may not vary more than 
0.5 percent from the barrel equivalent of 
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bottles filled during the same period, 
calculated on the basis of the stated net 
contents of the bottles. 

(e) Label approval required. Labels 
used by brewers shall be covered by 
certificates of label approval when 
required by Part 7 of this chapter. 

(f) Short-fill bottles. A brewer may 
dispose of short-fill bottles of beer to 
employees for their use but not for 
resale. These bottles need not be 
labeled, but if labeled they need not 
show an accurate statement of net 
contents, 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5412)) 


§ 25.143 Cases. 

(a) Brewer’s name. The brewer's 
name, or trade name is to be shown on 
each case or other shipping container of 
bottled beer. A brewer may use 
unmarked cases to hold: 

(1) Cartons of beer, if the visible 
portion of the cartons show the required 
name; or 

(2) Bottles or cans with plastic 
carriers, if the visible portion of the 
bottles or cans show the required 
information. 

(b) Other information. The brewer 
may show on a case or shipping 
container the place of production (city 
and, when necessary for identification, 
State), and the addresses of other 
breweries owned by the same person, 
firm, or corporation (as defined in 
§ 25.181). If only one address is shown, 
it will be that of the producing brewery. 


(Sec. 201, Pub. L. 85-859, 72 Stat, 1389, as 
amended (26 U.S.C. 5412)) 


§ 25.144 Rebranding barrels and kegs. 


(a) A brewer may not use a barrel or 
keg which bears the name of more than 
one brewer, and except as provided in 
§ 25.231, may not use a barrel or keg 
bearing the name of a brewer other than 
the producing brewer. 

(b) A brewer who purchases or 
otherwise obtains barrels or kegs from 
another brewer shall permanently 
remove or durably cover the original 
marks and brands after notifying the 
regional regulatory administrator of the 
proposed action. A brewer may use the 
barrels or kegs obtained without 
removing or covering the original marks 
and brands if the brewer: (1) adopts a 
trade name substantially identical to the 
name appearing on the barrels or kegs; 
or (2) succeeds to a brewer who has 
discontinued business, in which case the 
brewer may add marks or brands, in 
accordance with § 25.141, which 
indicate ownership, 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5412)) 


§ 25.145 Tanks, vehicles, and vessels. 

(a) Each brewer who transfers beer to 
another brewery of the same ownership 
(as defined in § 25.181), or who exports 
beer without payment of tax, as 
provided in § 25.203, shall plainly and 
durably mark each tank, tank car, tank 
truck, tank ship, barge, or deep tank of a 
vessel used in accordance with 
paragraph (b) of this section. These 
marks may be placed on a label securely 
affixed to the route board of the 
container. 

(b) The brewer shall mark each 
container with— 

(1) The designation “Beer”; 

(2) The brewer's name; 

(3) The address of the brewery from 
which removed; 

(4) The address of the brewery to 
which transferred or the marks required 
for exportation in Part 252 of this 
chapter, as applicable; 

(5) The date of shipment; and 

(6) The quantity, expressed in barrels. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended, 1389 as amended (26 U.S.C. 5414)) 


Subpart K—Tax on Beer 
Liability for Tax 


§ 25.151 Rate of tax. 

All beer, brewed or produced, and 
removed for consumption or sale, is 
subject to the tax prescribed by 26 
U.S.C. 5051, for every barrel containing 
not more than 31 gallons, and at a like 
rate for any other quantity or for the 
fractional parts of a barrel as authorized 
in § 25.156, 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1333, as 
amended (26 U.S.C. 5051, 5052)) 


§ 25.152 Reduced rate of tax for certain 
brewers. 

(a) General. Section 5051(a) (2) of Title 
26 U.S.C. provides for a reduced rate of 
tax on the first 60,000 barrels of beer 
removed for consumption or sale by a 
brewer during a calendar year. To be 
eligible to pay the reduced rate of tax, a 
brewer: 

(1) Shall brew or produce the beer at a 
qualified brewery in the United States; 

(2) May not produce more than 
2,000,000 barrels of beer per calendar 
year; and 

(3) May not be a member of a 
“controlled group” of brewers whose 
members together produce more than 
2,000,000 barrels of beer per calendar 
year. 

(b) Definitions. For the purpose of 
determining eligibility for payment of 
the reduced rate of tax on beer, terms 
have the following meanings: 

(1) Controlled group. A related group 
of brewers as defined in 26 U.S.C. 
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5051(a)(2)(B). Controlled groups include, 


-but are not limited to: 


(i) Parent-subsidiary controlled groups 
as defined in 26 CFR 1.1563-1(a)(2); 

(ii) Brother-sister controlled groups as 
defined in 26 CFR 1.1563-1(a)(3); and 

(iii) Combined groups as defined in 26 
CFR 1.1563—1(a)(4). Stock ownership in a 
corporation need not be direct and 51% 
constructive ownership, defined in 26 
CFR 1.1563-3, may be acquired through: 

(A) An option to purchase stock; 

(B) Attribution from partnerships; 

(C) Attribution from estates or trusts; 

(D) Attribution from corporations; or 

(E) Ownership by spouses, children, 
grandchildren, parents, and 
grandparents. 

(2) Production of beer. The production 
of beer as recorded in the brewer's daily 
records and reported in the monthly 
report, Form 5130.9. For the purpose of 
determining compliance with the 
2,000,000 barrel limitation, production of 
beer by a brewer or a controlled group 
of brewers includes both beer produced 
at qualified breweries within the United 
States and beer produced outside the 
United States. 

(c) Brewers operating more than one 
brewery. Brewers who operate more 
than one brewery shall include the 
combined production of beer at all their 
breweries when determining eligibility 
under the 2,000,000 barrel limitation. The 
reduced rate of tax applies to the first 
60,000 barrels of beer removed for 
consumption or sale in a calendar year 
by the brewer; the brewer shall 
apportion the 60,000 barrels among the 
breweries in the manner described in 
the notice as provided by § 25.168(b){3). 

(d) Controlled groups of brewers. 
Members of a controlled group of 
brewers shall include the combined 
production of beer by all member 
brewers when determining eligibility 
under the 2,000,000 barrel limitation. The 
reduced rate of tax applies to the first 
60,000 barrels of beer removed for 
consumption or sale in a calendar year 
by the controlled group of brewers; the 
controlled group of brewers shall 
apportion the 60,000 barrels among 
member brewers in the manner 
described in each brewer's notice as 
provided by § 25.168(b){(3). 

(Sec. 201, Pub. L. 85-859, 72 Stat. 133,3 as 
amended (26 U.S.C. 5052)) 


§ 25.153 Persons liable for tax. 

The tax imposed by law on beer 
(including beer purchased or procured 
by one brewer from another) shall be 
paid by the brewer of the beer at the 
brewery where produced. The tax on 
beer transferred to a brewery from other 
breweries owned by the same brewer in 





accordance with Subpart L of this part 
shall be paid by the brewer at the 
brewery from which the beer is removed 
for consumption or sale. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended, 1389, as amended (26 U.S.C. 5054, 
5413, 5414)) 


Determination of Tax 


§ 25.155 Types of containers. 

Beer may be removed from a brewery 
for consumption or sale only in barrels, 
kegs, bottles, and similar containers, as 
provided in this part. Beer may be 
bottled only in bottles. A container 
which the Director determines to be 
similar to a bottle or can will be treated 
as a bottle for the purposes of this part. 
A container which the Director 
determines to be similar to a barrel or 
keg and which conforms to one of the 
sizes prescribed for barrels or kegs in 
§ 25.156 will be treated as such for the 
purposes of this part. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended, 1390, as amended (26 U.S.C. 5412, 
5416)) 


§ 25.156 Determination of tax on keg beer. 

In determining the tax on beer 
removed in kegs, a barrel is regarded as 
a quantity of not more than 31 gallons. 
The authorized fractional parts of a 
barrel are halves, thirds, quarters, 
sixths, and eighths, and beer may be 
removed only in kegs rated at those 
capacities. If any barrel or authorized 
fractional part of a barrel contains a 
quantity of beer more than two percent 
in excess of its rated capacity, tax will 
be determined and paid on the actual 
quantity of beer (without benefit of any 
tolerance) contained in the keg. The 
quantities of keg beer removed subject 
to tax will be computed to 5 decimal 
places. The sum of the quantities 
computed for any one day will be 
reduced to 3 decimal places by dropping 
the numerals in the 4th and 5th decimal 
places and the tax will be calculated 
and paid on the reduced sum. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1333, as 
amended (26 U.S.C. 5051)) 


§ 25.157 Determination of tax on bottied 
beer. 


The quantities of bottled beer 
removed subject to tax shall be 
computed to 5 decimal places in 
accordance with the table and 
instructions in § 25.158. The sum of the 
quantities computed for any one day 
will be reduced to 3 decimal places by 
dropping the numerals in the 4th and 5th 
decimal places and the tax will be 
calculated and paid on the reduced sum. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1333, as 
amended (26 U.S.C. 5051)) 


§ 25.158 Tax computations for bottied 
beer. 

Barrel equivalents for various case 
sizes are as follows: 








* One-half liter. 


If beer is to be removed in cases or 
bottles of sizes other than those listed in 
the above table, the brewer shall notify 
the regional regulatory administrator in 
advance and request to be advised of 
the fractional barrel equivalent 
applicable to the proposed case size. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5412)) 


§ 25.159 Time of tax determination and 
payment; offsets. 

(a) Time and payment. The tax on 
beer will be determined at the time of its 
removal for consumption or sale, and 
will be paid by return as provided in this 
part. 

(b} Offsets. During any business day, 
the quantity of beer returned to the 
same brewery from which removed is to 
be taken as an offset against or 
deducted from the total quantity of beer 
removed for consumption or sale from 
that brewery on the day that the beer is 
returned. 

(c) Offsets not allowed. An offset or 
deduction for returned beer will not be 
allowed if: 

(1) The brewer was indemnified by 
insurance or otherwise in respect of the 
tax; or 

(2) The brewer does not issue credit to 
the customer for the tax on the returned 
beer within 30 days of the return of the 
beer. If the tax is not timely credited 
after the offset or deduction is taken, the 
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brewer shall make an increasing 
adjustment on the next tax return. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 


amended, 1335, as amended (26 U.S.C. 5054, 
5056, 5061)) 


§ 25.160 Tax adjustment for brewers who 
produce more than 2,000,000 barreis of 
beer. 


Each brewer who has paid tax on beer 
by return, Form 5130.7, at the reduced 
rate of tax during a calendar year, but 
whose production (or the production of 
a controlled group of brewers of which 
the brewer is a member) exceeds 
2,000,000 barrels of beer in that calendar 
year, is no longer eligible to pay tax on 
beer at the reduced rate of tax for any 
beer removed that calendar year for 
consumption or sale. The brewer shall 
make a tax adjustment for the payment 
of additional tax no later than the return 
period in which production (or the 
production of a controlled group of 
brewers of which the brewer is a 
member) exceeds 2,000,000 barrels of 
beer. The adjustment will be determined 
by multiplying the difference between 
the higher and lower rates of tax 
applicable to beer by the number of 
barrels removed by the brewer that year 
at the reduced rate of tax. The brewer 
shall make tax adjustments for all 
breweries where tax was paid at the 
lower rate that year, and shall include 
interest payable from the date on which 
tax was paid at the lower rate. In the 
case of a controlled group of brewers 
whose production exceeds 2,000,000 
barrels of beer, all member brewers who 
paid tax at the lower rate shall make tax 
adjustments as determined in this 
section. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1333, as 
amended (26 U.S.C. 5051)) 


Preparation and Remittance of Tax 
Returns 


§ 25.163 Method of taxpayment. 


A brewer shall pay the tax on beer by 
return on Form 5130.7, as provided in 
§§ 25.164, 25.173 and 25.175. The brewer 
shall pay the tax by remittance to the 
district director at the time the tax 
return is rendered, and the remittance 
will be in cash, or by check or money 
order payable to the “Internal Revenue 
Service” and delivered to the district 
director; or will be effected by an 
electronic fund transfer. In paying the 
tax, a fractional part of a cent will be 
disregarded unless it amounts to one- 
half cent or more, in which case it will 
be increased to one cent. 


(Act of August 16, 1954, 68A Stat. 775, as 
amended, 777, as amended, 778, as amended 
(26 U.S.C. 6302, 6311, 6313); sec. 201, Pub. L. 
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85-859, 72 Stat. 1335, as amended (26 U.S.C, 
5061)) 


§ 25.164 Semimonthly return. 

(a) Requirement for filing. Each 
brewer shall pay the tax on beer (unless 
prepaid) by semimonthly return on Form 
5130.7. The brewer shall file Form 5130.7 
as a semimonthly return regardless of 
whether tax has been prepaid as 
provided in § 25.175 during the return 
period. The brewer shall file a return on 
Form 5130.7 for each return period even 
though no beer was removed for 
consumption or sale. 

(b) Payment of tax. The brewer shall 
include for payment with the return, the 
full amount of tax required to be 
determined (and which has not been 
prepaid) on all beer removed for 
consumption or sale during the period 
covered by the return. Prepayments - 
made by the brewer during the 
semimonthly period will be separately 
stated on the return. 

(c) Information to be furnished. The 
brewer shall state on the return the 
quantities of keg and bottled beer 
removed daily for consumption or sale 
during the period covered by the return, 
and the total quantities removed during 
the period. In the case of a brewer who 
has filed the notice required by § 25.168 
and is paying the tax on beer at a 
reduced rate, the brewer shall state the 
cumulative number of barrels of beer 
removed for consumption or sale during 
the calendar year at the reduced rate of 
tax. 

(d) Return periods. Return periods run 
from the brewer's business day 
beginning on the first day of each month 
through the brewer's business day 
beginning on the 15th.day of that month, 
and from the brewer's business day 
beginning on the 16th day of the month 
through the brewer's business day 
beginning on the last day of the month. 

(e) Time for filing returns and paying 
tax. The brewer shall file the 
semimonthly tax return, Form 5130.7, for 
each return period, and remittance as 
required by this section, not later than 
the last full calendar day of the return 
period next succeeding that period. 

(f) Timely filing. (1) When the brewer 
sends the semimonthly return by U.S. 
mail, with remittance as required by this 
section to the office of the district 
director or without remittance as 
required by § 25.165 to the director of 
the service center, the date of the 
official postmark of the United States 
Postal Service stamped on the cover in 
which the return and remittance were 
mailed is considered the date of delivery 
of the return and the date of delivery of 
the remittance, if enclosed with the 
return, When the postmark on the cover 


is illegible, the brewer shall prove when 
the postmark was made. 

(2) When the brewer sends the 
semimonthly return with or without 
remittance by registered mail or by 
certified oak the date of registry or the 
date of the postmark on the sender’s 
receipt of certified mail will be treated 
as the date of delivery of the 
semimonthly return and of the 
remittance, if enclosed with the return. 
(Aug. 16, 1954, ch. 736, 68A Stat. 775, as 
amended (26 U.S.C. 6302); sec. 201, Pub. L. 85- 
859, . Stat. 1335, as amended (26 U.S.C. 
5061 


§ 25.165 Payment of tax by electronic 
fund transfer. 

(a) Eligible brewers. Notwithstanding 
any provisions of § 25.164, except as 
provided in this section, a brewer who 
pays an amount of five million dollars or 
more in excise taxes on beer during a 
fiscal year (including a brewer who is 
eligible to pay at the reduced rate of tax 
under § 25.167) shall use a commercial 
bank in making payment of the tax for 
the succeeding fiscal year. For purposes 
of this section, the dollar amount of 
payments is defined as the net amount 
of taxes due and payable on returns 
required to be filed in the fiscal year 
after any authorized credits. 

(b) Requirements. (1) On or before 
October 10 of each fiscal year, except 
for a brewer already remitting the tax by 
EFT, each brewer who paid an amount 
of five million dollars or more in excise 
taxes in the previous fiscal year shall 
notify the regional regulatory 
administrator, in writing, of that fact 
and that the remittances for the current 
fiscal year will be delivered by EFT. 

(2) The brewer shall, for each return 
period, direct his or her bank to effect a 
transfer of funds to the Treasury 
Account as provided in § 25.166. The 
request shall be made to the bank early 
enough for the transfer to be effected to 
the Treasury Account by no later than 
the close of the last full calendar day of 
the return period next succeeding that 
period. The request shall take into 
account any time limit established by 
the bank. 

(3) If a brewer paid less than five 
million dollars by EFT in the preceding 
fiscal year, the brewer may choose 
either to continue remitting the tax as 
provided in this section or to remit the 
tax with the return as prescribed in 
§ 25.164. During the first return period in 
which the brewer chooses to 
discontinue delivering the remittance by 
EFT and to begin sending the remittance 
with the tax return to the district 
director, the brewer shall notify the 
director of the service center and the 
regional regulatory administrator by 
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attaching a written notification to Form 
5130.7, stating that no taxes are due by 
EFT, because the amount of taxes paid 
during the preceding fiscal year was less 
than five million dollars and that the tax — 
return, accompanied by remittance, will 
be filed with the district director. 

(c) Remittance. (1) Each brewer shall 
show on the return, Form 5130.7, 
information about remitting the tax by 
EFT for that return period and shall file 
the return with the director of the 
service center. 

(2) The brewer shall direct the bank to 
effect an EFT message as required by 
paragraph (b)(2) of this section. The 
brewer shall retain transfer data 
showing the record of payment as part 
of the brewer's records. 

(3) Remittances shall be considered as 
made when the brewer unconditionally 
directs the bank to immediately effect 
an EFT in the amount of the taxpayment 
to the Treasury Account, in accordance 
— procedures established by the 


(d) Failure to request an EFT message. 
For provisions relating to the penalty for 
failure to request an EFT message 
within the prescribed time, see the 
provisions of 26 U.S.C. 6656. 

(e) Application of this section and 
§ 25.166. The application of regulations 
in this section and in § 25.166, relating to 
electronic fund transfer as a method of 
taxpayment, is suspended until 
notification appears in the Federal 
Register. This notification shall be 
published in the Federal Register not 
less than 30 days prior to the date when 
this section and § 25.166 begin to apply. 
(Aug. 16, 1954, ch. 736, 68A Stat. 775, as 
amended) (26 U.S.C. 6302)) 


§ 25.166 ATF Publication 5000.8, Payment 
of Tax by Electronic Fund Transfer. 

Upon notification required under 
§ 25.165(b)(1), the regional regulatory 
administrator will issue to the brewer an 
ATF procedure entitled “Payment of 
Tax by Electronic Fund Transfer” (ATF 
P 5000.8). This publication outlines the 
procedure a brewer is to follow when 
preparing returns and remittances and 
when instructing the bank to effect an 
EFT. : 


§ 25.167 Payment of reduced rate of tax. 


(a) By return, Form 5130.7. A brewer 
who is eligible to pay the reduced rate of 
tax on beer may, upon filing the notice 
required by § 25.168, pay the reduced 
rate of tax on beer by semimonthly 
return as provided in § 25.164 or by 
prepayment return as provided in 
§ 25.175. Payment of the reduced rate of 
tax on beer by return, Form 5130.7, may 
commence with any tax return filed 





during a calendar year and will continue 
until the brewer has taxpaid 60,000 
barrels of beer at the lower rate of tax, 
or taxpaid the number of barrels of beer 
apportioned under § 25.168(b)(3) for that 
calendar year. 

(b) By claim for refund of tax. A 
brewer, eligible to pay the reduced rate 
of tax on beer during a calendar year, 
but who has not paid the reduced rate of 
tax by return during that year, may file a 
claim, Form 843, for refund of tax 
excessively paid on beer during that 
year. Claims for refund of tax will be 
filed as provided in § 25.285. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1333, as 
amended} (26 U.S.C. 5051)) 


§ 25.168 Notice of brewer to pay reduced 
rate of tax. 

(a) Requirement to file notice. Every 
brewer who desires to pay the reduced 
rate of tax on beer authorized by 26 
U.S.C. 5051{a){2) by tax return, Form 
5130.7, shall prepare a notice containing 
the information required by paragraph 
(b) of this section. The brewer shall file 
this notice with the copy of the tax 
return sent to the regional regulatory 
administrator for the first return period 
(or prepayment return) during which the 
brewer pays tax on beer at the reduced 
rate. The brewer shall file the notice 
each year in which payment of the 
reduced rate of tax on beer is made by 
return. 

(b) Information to be furnished. Each 
notice described in paragraph (a) of this 
section will contain the following 
information: 

(1) A statement that the brewer will 
not or is not likely to produce more than 
2,000,000 barrels of beer in the calendar 
year for which the notice is filed. 

(2) A statement that the brewer is not 
a member of a controlled group of 
brewers, or if the brewer is a member of 
a controlled group of brewers, a 
statement that the controlled group will 
not or is not likely to produce more than 
2,000,000 barrels of beer in the calendar 
year for which the notice is filed. 

(3) If the brewer operates more than 
one brewery, a statement of the 
locations of all the breweries and a 
statement of how the 60,000 barrel 
limitation for the reduced rate of tax will 
be apportioned among the breweries. If 
the brewer is a member of a controlled 
group of brewers, a statement of the 
names and locations of all other 
brewers in the group and a statement of 
how the 60,000 barrel limitation will be 
apportioned among the brewers in the 

up. 

(c) Foreign brewer's production 
statement. Each brewer who operates 
foreign breweries or each brewer who is 
a member of a controlled group of 


brewers which has one or more foreign 
members, and who has paid the reduced 
rate of tax by return during a calendar 
year, shall prepare an additional notice. 
The brewer shall list all breweries 
operated, or all member brewers in the 
controlled group of brewers, and shall 
state their combined production (in 
barrels of 31 U.S. gallons) for the 
calendar year in which the brewer paid 
tax at the reduced rate. The brewer shall 
file the notice with the regional 
regulatory administrator together with 
the tax return, Form 5130.7, covering the 
last return period in the calendar year. 
(d) Perjury statement. Each notice 
described in this section will be 
executed by the brewer under penalties 
of perjury as required by § 25.11. 
(Act of Aug. 16, 1954, 68A Stat. 749, as 
amended (26 U.S.C. 6065); sec. 201 Pub. L. 85- 
859, 72 Stat. 1390, as amended, 1395, as 
amended (26 U.S.C. 5415, 5555)) 


§25.169 Employer identification number. 
The employer identification number 
(defined at 26 CFR 301.7701-12) of the 
taxpayer who has been assigned the 
number will be shown on each return on 
Form 5130.7, filed under this part. 
Failure of the taxpayer to include the 
employer identification number on Form 
5130.7 may result in imposition of the 
penalty specified in 26 CFR 301.6676-1. 
A brewer shall apply for an employee 
identification number on Form SS—4 as 
provided in §§ 25.122 and 25.123. 


(Pub. L. 87-397, 75 Stat. 828, as amended (26 
U.S.C. 6109, 6676)) 


Prepayment of Tax 


§ 25.173 Brewer in default. 

(a) When a remittance in payment of 
taxes on beer is not paid upon 
presentment of check or money order 
tendered, or when the brewer is 
otherwise in default in payment of tax 
under § 25.164, beer may not be 
removed for consumption or sale or 
taken from the brewery for consumption 
or sale until the tax has been prepaid as 
provided in § 25.175. The brewer shall 
continue to prepay while in default and 
thereafter until the regional regulatory 
administrator finds the revenue will not 
be jeopardized by deferred payment of 
tax as provided in § 25.164. 

(b) Any remittance made while the 
brewer is required to prepay under this 
section will be in cash or in the form of 
a certified, cashier's, or treasurer's 
check drawn on any bank or trust 
company incorporated under the laws of 
the United States, orainder the law of 
any State, Territory, or possession of the 
United States, or in the form of a money 
order as provided in 26 CFR 301.6311-1 
{payment by check or money order), or 
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will be effected in the form of an 
electronic fund transfer as provided by 
§§ 25.164 and 25.165. 


§25.174 Bond not sufficient. 


When the penal sum:of the brewer's 
bond is in less than the maximum 
amount, the brewer shall prepay the tax 
on any withdrawal which would cause 
the outstanding liability for tax to 
exceed the limits of coverage of the 
bond. Prepayments will be made in 
accordance with § 25.175. 


$ 25.175 Prepayment of tax. 


(a) General. When a brewer is 
required to prepay tax under § 25.173, or 
if the penal sum of the bond, Form 
5130.22, is insufficient for deferral of 
payment of tax on beer to be removed 
for consumption or sale, or if a brewer is 
not entitled to defer the tax under the 
provisions of this subpart, the brewer 
shall prepay the tax before any beer is 
removed for consumption or sale, or 
taken out of the brewery for removal for 
consumption or sale. 

(b) Method of prepayment. (1) 
Prepayment will be made by forwarding 
or delivering to the district director a tax 
return, Form 5130.7, with remittance 
covering the tax on beer. 

(2) If a brewer is required by § 25.165 
to effect payment of tax by electronic 
fund transfer, the brewer shall prepay 
the tax before any beer can be removed 
for consumption or sale by completing 
the return and by delivering or 
forwarding it to the director of the 
service center and by delivering or 
forwarding a copy to the regional 
regulatory administrator. At the same 
time, the brewer shall direct his or her 
bank to effect an EFT. 

(3) For the purpose of complying with 
this section, the term “forwarding” 
means depositing in the U.S. mail, 
properly addressed to the district 
director, director of the service center, 
or the regional regulatory administrator, 
as the case may be. 

(Act. of Aug. 16, 1954, 68A Stat. 777, as 
amended (26 U.S.C. 6311); sec. 201, Pub. L. 85 
859, 72 Stat. 1335, as amended (26 U.S.C. 
5061)) 

Failure To Pay Tax 


§ 25.177 Evasion of or failure to pay tax; 
fallure to file a tax return. 

Sections 5671, 5673, 5684 and 6651 of 
Title 26 United States Code provide 
penalties for evasion or failure to pay 
tax on beer, or for failure to file a tax 
return. 


(Act. of Aug. 16, 1954, 68A Stat. 821, as 
amended (26 U.S.C. 6651); sec. 201, Pub. L. 85- 
859, 72 Stat. 1408, 1410, as amended (26 U.S.C, 
5671, 5673, 5684)) 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


Subpart L—Removais Without 
Payment of Tax 


Transfer to Another Brewery of Same 
Ownership 


§ 25.181 Eligibility. 


A brewer may remove beer without 
payment of tax for transfer to any other 
brewery of the same ownership. These 
removals include a removal from a 
brewery owned by one corporation to a 
brewery owned by another corporation 
if (a) one corporation owns the 
controlling interest in the other 
corporation, or (b) the controlling 
interest in each corporation is owned by 
the same person. Beer removed under 
this section may, while in transit, be 
reconsigned to another brewery of the 
same ownership or be returned to the 
shipping brewery. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5414)) 


§ 25.182 Kinds of containers. 


A brewer may transfer beer without 
payment of tax from one brewery to 
another brewery belonging to the same 
brewer (a) in the brewer's packages or 
(b) in tanks, tank cars, tank trucks, tank 
ships, barges, or deep tanks of vessels, 
subject to limitations and conditions as 
may be imposed by the regional 
regulatory administrator. The brewer 
shall mark, brand or label containers as 
provided by Subpart J of this part. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5414)) 


§ 25.183 Determination of quantity 
transferred. 


The shipping brewer shall determine 
the quantity of beer shipped at the time 
of removal from the consignor brewery, 
and the receiving brewer shall 
determine the quantity of beer received 
at the time of receipt at the consignee 
brewery. The brewer shall equip the 
consignor and consignee breweries with 
suitable measuring devices to allow 
accurate determination of the quantities 
of beer to be shipped and received in 
bulk conveyances. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5414)) 


§ 25.184 Losses in transit. 


(a) Liability for losses. The brewer is 
liable under the bond of the brewery to 
which beer is transferred for the tax on 
beer lost in transit. If the brewer 
reconsigns beer while in transit, or 
returns beer to the shipping brewery, the 
brewer is liable under the bond of the 
brewery to which the beer is 
reconsigned or returned to for the tax on 
beer lost in transit. 





(b) Losses allowable without claim. If 
loss of beer being transferred in tanks, 
tank cars, tank trucks, tank ships, 
barges, or deep tanks of vessels during 
transit does not exceed two percent of 
the quantity shipped, the brewer is not 
required to file a report of loss or a 
claim for allowance of the loss if there 
are no circumstances indicating that the 
beer, or any portion of the beer lost, was 
stolen or otherwise diverted to an 
unlawful purpose. 

(c) Losses requiring claim. If loss of 
beer during transit exceeds two percent 
of the quantity shipped, the brewer shall 
submit a claim under penalties of 
perjury for remission of the tax on the 
entire loss. The brewer shall submit the 
claim to the regional regulatory 
administrator of the region in which the 
brewery to which the beer was shipped, 
reconsigned or returned, is located. The 
brewer shall prepare and submit the 
claim as provided in § 25.286. 

(d) Losses requiring immediate report. 
(1) The brewer shall report to the 
regional regulatory administrator a loss 
by fire, theft, casualty or any other 
unusual loss as soon as it becomes 
known. 

(2) The brewer shall report to the 
regional regulatory administrator any 
loss of beer in packages as soon as it 
becomes known. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended, 1389 (26 U.S.C. 5056, 5414)) 


§ 25.185 Mingling. 

Beer transferred without payment of 
tax from one brewery to another 
brewery belonging to the same brewer 
may be mingled with beer of the 
receiving brewery. The brewer may 
handle the beer transferred in 
accordance with the requirements of 
this part relating to beer produced in the 
receiving brewery. 

(Sec. 201, Pub. L. 35-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5414)) 


§ 25.186 Record of beer transferred. 

(a) Preparation of invoice. When beer 
is transferred between breweries 
without payment of tax, the shipping 
brewer shall prepare a serially 
numbered invoice or commercial record, 
in duplicate, covering the transfer. The 
invoice will be marked “transfer without 
payment of tax” and will contain the 
following information: 

(1) Name and address of shipping 
brewer; 

(2) Date of shipment; 

(3) Name and address of receiving 
brewer; 

(4) For cases, the number and size of 
cases and the total barrels; 

(5) For kegs, the number and size of 
kegs and the total barrels; 
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(6) For shipments in bulk containers. 
the type of container, identify of the 
container and the total barrels. 

(b) Reconsignment of beer. When beer 
is reconsigned in transit to another 
brewery of the same ownership, the 
shipping brewer shall (1) prepare a new 
invoice showing reconsignment to 
another brewery and shail void all 
copies of the original invoice, or (2) shall] 
mark all copies of the original invoice 
with the words “Reconsigned to Fs 
followed by the name and address of the 
brewery to which the beer is 
reconsigned. 

(c) Disposition of invoice. On 
shipment of the beer, the shipping 
brewer shall send the original copy of 
the invoice to the receiving brewer, and 
shall retain the other copy for the files. 
On receipt of the beer, the receiving 
brewer (including a brewer to whom 
beer was returned or reconsigned in 
transit) shall note on the invoice any 
discrepancies in the beer received, and 
retain the invoice in the files. 

(d) Preparation of records and report. 
The shipping brewer shall use the 
invoice showing beer removed to 
another brewery without payment of tax 
in preparing daily records under 
§ 25.292, and in preparing the monthly 
report, Form 5130.9. The receiving 
brewer (including a brewer to whom 
beer was returned or reconsigned in 
transit) shall use the invoice showing 
beer received from another brewery 
without payment of tax in preparing 
daily records under § 25.292 and in 
preparing the monthly report, Form 
5130.9. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5414)) 


Removal of Beer Unfit for Beverage Use 


§ 25.191 General. 


A brewer may remove sour or 
damaged beer, or beer which the brewer 
has deliberately rendered unfit for 
beverage use, from the brewery without 
payment of tax, for use in 
manufacturing. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 


§ 25.192 Removal of sour or damaged 
beer. 


(a) Packages. The brewer shall 
remove sour or damaged beer in casks, 
or other packages, containing not less 
than one barrel each and unlike those 
ordinarily used for packaging beer. The 
brewer shall mark the nature of the 
contents on each cask or package. 

(b) Beer meter. The brewer shall 
remove sour or damaged beer without 
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passing it through the meter (if any) or 
racking machine. 

(c) Records and reports. The brewer 
shall record removal of sour or damaged 
beer in daily records under § 25.292, and 
on the monthly report, Form 5130.9. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 


Removals for Analysis, Research, 
Development or Testing 


§ 25.195 Removals for analysis. 

A brewer may remove beer, without 
payment of tax, to a laboratory for 
analysis to determine the character or 
quality of the product. Beer may be 
removed for analysis in packages, or in 
bulk containers. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 


§ 25.196 Removals for research, 
development or testing. 

(a) A brewer may remove beer, 
without payment of tax, for use in 
research, development, or testing (other 
than consumer testing or other market 
analysis) of processes, systems, 
materials, or equipment relating to beer 
or brewery operations. Beer may be 
removed for research, development or 
testing in packages, or in bulk 
containers. 

(b) The brewer shall mark each barrel, 
keg, case, or shipping container with the 
name and address of the brewer and of 
the consignee, the identity of the 
product, quantity of the product, and the 
words “Not for Consumption or Sale.” If 
beer is removed in a bulk conveyance, 
the brewer shall place the marks on the 
route board of the conveyanee. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 


Removal of Beer to Contiguous Distilled 
Spirits Plant 


§ 25.201 Removal by pipeline. 

A brewer may remove beer from the 
brewery, without payment of tax, by 
pipeline to the bonded premises of a 
distilled spirits plant which is 
authorized to produce distilled spirits 
and which is located contiguous to the 
brewery. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1365, as 
amended, 1389, as amended (26 U.S.C. 5222, 
5412)) 


Exportation 
§ 25.203 Exportation without payment of 
tax. 


A brewer may remove beer without 
payment of tax (a) for exportation, (b) 
for use as supplies on vessels and 
aircraft, or (c) for transfer to and deposit 
in foreign-trade zones for exportation or 


for storage pending exportation, in 
accordance with Part 252 of this chapter. 
Beer may be removed from a brewery in 
boitles, kegs, tanks, tank cars, tank 
trucks, tank ships, barges, or deep tanks 
of vessels. 

(Sec. 309, Tariff Act of 1930, 46 Stat. 690, as 
amended (19 U.S.C. 1309); sec. 3, Act of June 
18, 1934, 48 Stat. 999, as amended (19 U.S.C. 
81ic); sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 


Beer for Personal or Family Use 


§ 25.205 Production. 

(a) Any adult may produce beer, 
without payment of tax, for personal or 
family use and not for sale. An adult is 
any individual who is 18 years of age or 
older. However, if the locality in which 
the household is located requires a 
greater minimum age for the sale of beer 
to individuals, the adult shall be that age 
before commencing the production of 
beer. This exemption does not authorize 
the production of beer for use contrary 
to State or local law. 

(b) The production of beer per 
household, without payment of tax, for 
personal or family use may not exceed: 

(1) 200 gallons per calendar year if 
there are two or more adults residing in 
the household, or 

(2) 100 gallons per calendar year if 
there is only one adult residing in the 
household. 

(c) Partnerships except as provided in 
§ 25.207, corporations or associations 
may not produce beer, without payment 
of tax, for personal or family use. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 


§ 25.206 Removal of beer. 

Beer made under § 25.205 may be 
removed from the premises where made 
for personal or family use including use 
at organized affairs, exhibitions or 
competitions such as homemaker’s 
contests, tastings or judging. Beer used 
under this section may not be sold or 
offered for sale. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 


§ 25.207 Removal from brewery for 
personal or family use. ; 

Any adult, as defined in § 25.205, who 
operates a brewery under this part as an 
individual owner or in partnership with 
others, may remove beer from the 
brewery without payment of tax for 
personal or family use. The amount of 
beer removed for each household, 
without payment of tax, per calendar 
year may not exceed 100 gallons if there 
is one adult residing in the household or 
200 gallons if there are two or more 
adults residing in the household. Beer 
removed in excess of the above 
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limitations will be reported as a taxable 
removal. 


(Sec. 201, Pub. L. 85-859, 72. Stat. 1334, as 
amended (26 U.S.C. 5053)) 


Subpart M—Beer Returned to Brewery 


§ 25.211 Beer returned to brewery. 


(a) General. Beer, produced in the 
United States, on which the brewer has 
paid or determined the tax may be 
returned to any brewery of the brewer. 
Upon return of the beer to the brewery, 
the brewer shall determine the actual 
quantity of beer received, expressed in 
barrels. For cases or bottles, the label 
may be used to determine the quantity. 
When kegs or cases containing less than 
the actual contents are received, the 
brewer shall determine the actual 
quantity of beer by weight or by other 
accurate means. The brewer shall 
determine the balling and alcoholic 
content of returned keg beer unless the 
keg is equipped with tamper-proof 
fittings. 

(b) Dispostion of returned beer. The 
brewer may dispose of beer returned 
under this subpart in any manner 
prescribed for beer which has never left 
the brewery. If returned beer is again 
removed for consumption or sale, tax 
will be determined and paid without 
respect to the tax which was determined 
or paid at the time of prior removal of 
the beer. 

(c) Records. For beer returned to the 
brewery under this subpart, the brewer's 
daily records under § 25.292 will show: 

(1) Date; 

(2) Quantity of beer returned; 

(3) If the title to the beer has passed, 
the name and address of the person 
returning the beer; and 

(4) Name and address of the brewery 
from which the beer was removed, if 
different than brewery to which 
returned. 

(d) Supporting records. The records of 
returned beer will be supported by 
invoices, credit memorandums or other 
commercial papers, and will 
differentiate between beer returned to 
the brewery from which removed, and 
beer returned to a brewery different 
from the one from which removed. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended, 1335, as amended, 1390, as 
amended (26 U.S.C. 5054, 5056, 5415)) 


§ 25.212 Beer returned to brewery from 
which removed. 

If beer on which the tax has been 
determined or paid is returned to the 
brewery from which removed, the 
brewer shall take the quantity of beer as 
an offset or deduction against the 
quantity of beer removed for 
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consumption or sale from the brewery 
on that business day, as provided in 
§ 25.159. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended, 1390, as amended (26 U.S.C. 5056, 
5415)) 


§ 25.213 Beer returned to brewery cther 
than that from which removed. 


(a) Refund or adjustment of tax. lf 
beer on which the tax has been 
determined or paid is returned to a 
brewery of the brewer cther than that 
from which removed, the brewer may 
make a claim for refund or relief of tax, 
or may make an adjustment to the beer 
tax return, for the tax on the beer 
returned to the brewery. The brewer 
may not take an offset for beer returned 
to the brewery other than the one from 
which removed. Procedures for filing 
claims for refund or relief of tax, or for 
making adjustments to the beer tax 
return are contained in Subpart T of this 
part. 

(b) Notice. A brewer need not file 
notice of intention to return beer to a 
brewery other than that from which 
removed unless required by the regional 
regulatory administrator. When a notice 
is required, the brewer shall serially 
number each notice and execute it under 
penalties of perjury as defined in 
§ 25.11. The notice will contain the 
following information: 

(1) The number and sizes of kegs and 
the actual quantity of beer, in barrels; or 
the number of cases and the number and 
sizes of bottles within the cases, and the 
actual quantity of beer in barrels. 

(2) The name and address of the 
brewery from which the beer was 
removed. 

(3) A statement that the tax on the 
beer has been fully paid or determined 
and the rate at which the tax on the beer 
was paid or determined. 

(4) If the title to the beer has passed, 
the name and address of the person 
returning the beer. 

(c) Return of beer. If the brewer is 
required to file a notice of intention to 
return beer to the brewery, the brewer 
may bring the beer onto the brewery 
premises prior to filing the notice. The 
brewer shall segregate the returned beer 
from all other beer at the brewery, and 
clearly identify it as returned beer. The 
returned beer will be retained intact for 
inspection by an ATF officer until the 
notice has been filed and disposition 
authorized. 


(Sec. 201, Pub. L.-85-859, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


Subpart N—Voluntary Destruction 


§ 25.221 Voluntary destruction of beer. 


(a) On brewery premises. A brewer 
may destroy, at the brewery, beer on 
which the tax has not been determined 
or paid. 

(b) Destruction without return to 
brewery. A brewer may destroy beer on 
which the tax has been paid or 
determined at a location other than any 
of the breweries operated by the brewer, 
upon compliance with this subpart. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


§ 25.222 Notice of brewer. 


(a) When required. The regional 
regulatory administrator may require, in 
writing, the brewer to give notice of 
intention to destroy beer at a location 
other than one of the brewer's 
breweries. The notice will be given to 
the regional regulatory administrator of 
the region in which the beer is to be 
destroyed. The brewer may submit this 
notice directly to an ATF officer at any 
of the brewer's breweries if the brewery 
is in the same region as the place of 
destruction. 

(b) Execution of notice. The brewer 
shall serially number each notice, and 
execute each notice under penalties of 
perjury as defined in § 25.11. The brewer 
shall specify the date on which the beer 
is to be destroyed; this date may not be 
less than 12 days from the date of the 
notice. 

(c) Information to be furnished. The 
notice will contain the following 
information: 

(1) The number and sizes of kegs and 
the actual quantity of beer, in barrels; or 
the number of cases and the number and 
sizes of bottles within the cases, and the 
actual quantity of beer in barrels. When 
kegs containing less than the actual 
contents are to be destroyed, the brewer 
shall determine the actual content of 
beer by weight or by other accurate 
means. 

(2) The date on which the beer was 
received for destruction. 

(3) A statement that the tax on the 
beer has been fully paid or determined 
and the rate at which the tax on the beer 
was paid or determined. 

(4) If the title of the beer has passed, 
the name and address of the person 
returning the beer. 

(5) The location at which the brewer 
desires to destroy the beer and the 
reason for not returning the beer to the 
brewery. 


(Sec. 201 Pub. L. 85-859, 72 stat. 1335, as 
amended (26 U.S.C. 5056)) 


4825 


§ 25.223 Destruction of beer. 


(a) Destruction without supervision. A 
brewer may destroy beer without 
supervision— 

(1) If the regional regulatory 
administrator does not advise the 
brewer before the date specified in the 
notice that destruction of the beer is to 
be supervised, or 

(2) If the regional regulatory 
administrator does not require the 
brewer to file a notice of intention to 
destroy beer under § 25.222. 

(b) Destruction with supervision. The 
regional regulatory administrator may 
require that an ATF officer verify the 
information in the notice of destruction, 
or witness the destruction of the beer. 
The regional regulatory administrator 
may also require a delay in the 
destruction of the beer or, if the place of 
destruction is not readily accessible to 
an AFT officer, may require that the 
beer be moved to a more convenient 
location. In this case, the brewer may 
not destroy the beer except under the 
conditions imposed by the regional 
regulatory administrator. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


§ 25.224 Refund or adjustment of tax. 


(a) Claim for refund or relief of tax. 
The tax paid by a brewer on beer 
produced in the United States and 
destroyed in accordance with this 
subpart may be refunded to the brewer. 
If the tax has not been paid, the brewer 
may be relieved of liability for the tax. 
Claims for refund or relief of tax will be 
filed as provided in Subpart T of this 
part. 

(b) Adjustments to the beer tax return. 
A brewer may make an adjustment 
(without interest) to the beer tax return, 
Form 5130.7, covering the tax paid on 
beer produced in the United States and 
destroyed in accordance with this 
subpart. Procedures for making 
adjustments to tax returns are contained 
in Subpart T of this part. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


Subpart O—Beer Purchased From 
Another Brewer 


§ 25.231 Finished beer. 


(a) A brewer may obtain beer in 
barrels and kegs, finished and ready for 
sale from another brewer. The 
purchasing brewer may furnish the 
producing brewer barrels and kegs 
marked with the purchasing brewer's 
name and location. The producing 
brewer shall pay the tax as provided in 
Subpart K of this part. 





(b) A brewer may not purchase 
taxpaid or tax determined beer from 
another brewer in bottles or cans which 
bear the name and address of the 
purchasing brewer. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5413)) 


§ 25.232 Wholesaier’s basic permit 

A brewer who engages in the business 
of purchasing beer from.another brewer 
is required to possess a wholesaler’s 
basic permit under the provisions of 
section 3({c) of the Federal Alcohol 
Administration Act and Part 1 of this 
chapter. 


Subpart P—Cereai Beverage 


§ 25.241 Production. 

Brewers may produce cerea! beverage 
and remove it without payment of tax 
from the brewery. The method of 
production shall insure that the alcohol 
content of the cereal beverage will not 
increase while in the original container 
after removal from the brewery. The 
brewer shall keep cereal beverage 
separate from beer, and shall measure 
the amount of cereal beverage 
transferred for packaging in accordance 
with § 25.41. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5411)) 


§ 25.242 Markings. 

(a) Designation. When bottled or 
packaged, cereal beverage may be 
designated “Cereal Beverage”, “Malt 
Beverage”, “Near Beer”, or other 
distinctive name. If designated “Near 
Beer”, the words will be printed 
identically in the same size or style of 
type, in the same color of ink, and on the 
same background. 

(b) Barrels and Kegs. A brewer may 
remove cereal beverage in barrels and 
kegs if the sides are durably painted at 
each end with a white stripe not less 
than 4 inches in width and the heads are 
painted in a solid color, with 
conspicuous lettering in a contrasting 
color reading “Nontaxable under section 
5051 LR.C.” The word “Nontaxable” 
shall be not less than one inch high and 
of proportionate width, and the 
remaining words shall be not less than 
inch high and of proportionate width. 
The brewer shall also legibly mark the 
brewer's name or trade name and the 
address on the container. 

(c) Bottles. Bottle labels shall show 
the name or trade name and address of 
the brewer, the distinctive name of the 
beverage, if any, and the legend 
“Nontaxable under section 5051 LR.C.” 
Other information which is not 
inconsistent may be shown on bottle 
labels. 
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(d) Cases. The brewers shall mark 
cases or shipping containers to show the 
nature of the product, and the name or 
trade name and address of the brewer. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 


amended (26 U.S.C. 5411)) 


Subpart Q—Removal of Brewer’s 
Yeast and Other Articies 


§ 25.251 Authorized removals. 


{a) Brewer's yeast. A brewer may 
remove brewer's yeast, in liquid or solid 
form containing not less than 10 percent 
solids (as determined by the methods of 
analysis of the American Society of - 
Brewing Chemists), from the brewery in 
barrels, tank trucks, in other suitable 
containers, or by pipeline. 

(b) Containers. Containers will bear a 
label giving the name and location of the 
brewery and including the words 
“Brewer's Yeast.” 

(c) Pipeline. If brewer's yeast is 
removed by pipeline, the pipeline will be 
described in the Brewer's Notice, Form 
5130.10. The premises where the 
brewer's yeast is received is subject to 
inspection by an ATF officer during 
ordinary business hours. 

(d) Other articles. A brewer may 
remove malt, malt syrup, wort, and other 
articles from the brewery. 

(e) Methods of Analysis of the 


‘ American Society of Brewing Chemists, 


Seventh Edition (1976). In reference to 
paragraph (a) of this section, this 
incorporation by reference was 
approved by the Director of the Federal 
Register on March 31, 1982, and is 
available for inspection at the Office of 
the Federal Register, Room 8401, 1100 L 
Street, NW., Washington, DC. This 
publication is available from the 
American Society of Brewing Chemists, 
40 Pilot Knob Road, St. Paul, Minnesota 
55121, 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended (26 U.S.C. 5411)) 


§ 25.252 Records. 


(a) Production. The brewer shall keep 
records of the production of malt, malt 
syrup, wort, and other articles removed 
from the brewery. The redord shall 
include the quantities and kinds of 
materials used, and in the case of wort 
and concentrated wort, the balling. 

(b) Removals. The brewer shall keep 
records of removals of brewer's yeast 
and other articles from the brewery. The 
record shall include the quantity and 
date of removal of each lot, and the 
name and address of the consignee. 
These records may consist of invoices or 
shipping documents. 

(c) Inspection. All records under this 


section shall be available for inspection 
by an ATF officer during normal 
business hours. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended (26 U.S.C. 5415)) 


Subpart R—Beer Concentrate 


§ 25.261 General. 


(a) Authorized processes. A brewer 
may, in accordance with this subpart— 
(1) Produce concentrate from beer, 

(2) Reconstitute beer from 
concentrate, 

(3) Transfer concentrate from one 
brewery to another brewery of the same 
ownership, and 

(4) Remove concentrate without 
payment of tax for exportation, or for 
transfer to and deposit in a foreign-trade 
zone for exportation or for storage 
pending exportation in accordance with 
part 252 of this chapter. 

(b) Brewery treatment of concentrate. 
Beer reconstituted from concentrate in 
accordance with this subpart shall 
(except with respect to the additional 
labeling of reconstituted beer under 
§ 25.263) be treated the same as beer 
which has not been concentrated and 
reconstituted. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1388, as 
amended (26 U.S.C. 5401)) 


§ 25.262 Restrictions and conditions on 
processes of concentration and 
reconstitution. 

(a) Conditions on concentration. A 
brewer may not employ any process of 
concentration which separates alcoholic 
spirits from any fermented substance. 

(b) Conditions on reconstitution. (1) 
The process of reconstitution of beer 
will consist of the addition to the 
concentrate of carbon dioxide and water 
only. E 

(2) A brewer may not employ any 
process of concentration or 
reconstitution unless the beer, upon 
reconstitution, will without the addition 
of any substance other than carbon 
dioxide and water, possess the taste, 
aroma, color, and other characteristics 
of beer which has not been 
concentrated. 

(3) The process of reconstitution shall 
provide for the addition of sufficient 
water to restore the concentrate to a 
volume not less than, and an alcoholic 
content not greater than, that of the beer 
used to produce the concentrate. 


(Sec. 201, Pub. L. 65-859, 72 Stat. 1315, as 


amended, 1388, as amended (26 U.S.C. 5002, 
5401)) 
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§ 25.263 Production of concentrate and 
reconstitution of beer. 

{a) Operations at brewery. A brewer 
may concentrate beer or reconstitute 
beer only at a brewery. 

(b) Marking of containers. Containers 
of concentrate transferred to other 
breweries of the same ownership, and 
containers of concentrate removed for 
export shall be marked, branded and 
labeled in the same manner as 
prescribed for containers of beer in 
Subpart J of this part. All containers 
shall be identified as containers of beer 
concentrate. 

(c) Mingling with beer. A brewer may 
not mingle concentrate with 
unconcentrated beer. A brewer may 
mingle reconstituted beer with other 
beer at the receiving brewery. 

(d) Additional labeling. Barrels, kegs, 
and bottles containing beer produced 
from concentrate will show by label or 
otherwise the statement “PRODUCED 
FROM ——————— CONCENTRATE", 
the blank to be filled in with the 
appropriate class designation of the beer 
(beer, lager, ale, stout, etc.) from which 
the concentrate was made. This 
statement will be conspicuous and 
readily legible and, in the case of bottled 
beer, will appear in direct-conjunction 
with, and as a part of, the class 
designation. All parts of the class 
designation will appeal in lettering of 
substantially the same size and kind. 

(e} Records and reports. Brewers 
producing concentrate and brewers 
reconstituting beer from concentrate 
shall keep the records and reports 
required by Subpart U of this part. 


§ 25.264 Transfer between breweries. 

(a) Authorized transfers. A brewer 
may remove from the brewery, without 
payment of tax, concentrate produced 
from beer for transfer to any other 
brewery of the same ownership (within 
the limits of ownership described in 
§ 25.181). 

(b) Record of concentrate transferred. 
When transferring concentrate between 
breweries, the shipping brewer shall 
prepare for each conveyance, a serially 
numbered invoice or commercial record 
covering the transfer. The invoice will 
be clearly marked to indicate 
concentrate produced from beer is being 
transferred. The invoice will contain the 
following information: 

(1) Name and address of shipping 
brewer; 

(2) Date of shipment; 

(3) Name and address of receiving 
brewer; 

(4) The number of containers 
transferred, the balling, percentage of 
alcohol by volume, and the total barrels 
of concentrate; and 


(5) A description of the beer from 
which the concentrate was produced 
including the number of barrels, balling, 
and percentage of alcohol by volume 

(d) Disposition of invoice, On 
shipment of the concentrate, the 
shipping brewer shall send the original 
copy of the invoice to the receiving 
brewer, and shall retain a copy for the 
brewery files. On receipt of the 
concentrate, the receiving brewer shall 
note on the invoice any discrepancies in 
the concentrate received, and retain the 
invoice in the brewery files. 


Subpart S—Pilot Brewing Plants 


§ 25.271 General. 

(a) Establishment. A person may 
establish and operate a pilot brewing 
plant off the brewery premises for 
research, analytical, experimental, or 
developmental purposes with regard to 
beer or brewery operations. Pilot 
brewing plants will be established as 
provided in this subpart. 

(b) Authorized removals. Beer may be 
removed from a pilot brewing plant only 
for analysis or organoleptic 
examination. 

(c) Transfers between brewery and 
pilot brewing plant. Subject to Subpart L 
of this part, beer may be transferred to a 
pilot brewing plant from a brewery of 
the same ownership, and beer may be 
transferred without payment of tax from 
a pilot brewing plant to a brewery of the 
same ownership. 

(d) Other regulations applicable. The 
provisions of Subparts A, B, F, I, K, and 
of §§ 25.63, 25.64, and 25.21 are 
applicable to pilot brewing plants 
established under this subpart. Also, the 
provisions of §§ 25.72-25.75, 25.77, 25.92 
and 25.94~25.105 relating to bonds, and 
consents of surety, and §§ 25.11-25.134 
are applicable to bonds, and consents of 
surety given, and to changes in the 
proprietorship, location, and premises of 
pilot brewing plants established under 
this subpart. 


(Sec. 4, Pub. L. 91-673, 84 Stat. 2057, as 
amended (26 U.S.C. 5417}) 


§ 25.272 Application. 

(a) Form of application. Any person 
desiring to establish a pilot brewing 
plant under this subpart shall file an 
application with the regional regulatory 
administrator. The application will be in 
writing and will include the following: 

(1) Name and address of the 
applicant; 

(2) Description of the premises and 
equipment to be used in the operations; 

(3) Nature, purpose, and extent of the 
operations; and 

(4) A statement that the applicant 
agrees to comply with all provisions of 


this part applicable to the operations to 
be conducted. 

(b) Additional information. The 
regional regulatory administrator may at 
any time before or after approval of an 
application, require the submission of 
additional information necessary for 
administration of this part or for 
protection of the revenue. 

(c) Authorization of operations. The 
regional regulatory administrator may 
authorize the operation of a pilot 
brewing plant if he or she determines 
that the plant will be operated solely for 
one or more of the purposes specified in 
§ 25.271, and that operations will not 
jeopardize the revenue. 

(d) Withdrawal of authorization. The 
regional regulatory administrator may 
withdraw authorization to operate a 
pilot brewing plant if in his or her 
judgement, the revenue would be 
jeopardized by the operations of the 
plant. 

(e) Commencement of operations. A 
person may not begin operation of a 
pilot brewing plant until the regional 
regulatory administrator has approved 
the application required by this section. 


(Sec. 4, Pub. L. 91-673, 84 Stat. 2057, as 
amended (26 U.S.C. 5417)) 


§ 25.273 Action on application. 


If the regional regulatory 
administrator approves the application 
for a pilot brewing plant, he or she will 
note approval on the application and 
forward a copy to the applicant. The 
applicant shall file the copy of the 
application at the premises, available 
for inspection by an ATF officer. 


§ 25.274 Bond. 


(a) Requirement. Any person 
requesting authorization to establish a 
pilot brewing plant under this subpart 
shall execute and file a brewer's bond, 
Form 5130.22. A person may not begin 
operation of a pilot brewing plant until 
receiving notice from the regional 
regulatory administrator of the approval 
of the bond. Operations may continue 
only as long as an approved bond is in 
effect. 

(b) Penal sum. The penal sum of a 
bond covering the premises of a pilot 
brewing plant will be an amount equal 
to the potential tax liability of the 
maximum quantity of beer on hand, in 
transit to the plant, and unaccounted for 
at any one time, computed by 
multiplying the quantity of keer in 
barrels by the rate of tax ir 26 U.S.C. 
5051. The penal sum of the bond (or total 
penal sum if original and strengthening 
bonds are filed) may not exceed $5:),000 
or be less than $500. 
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(c} Conditions of bonds. The bond will 
be conditioned that the operator of the 
pilot brewing plant shall pay, or cause to 
be paid, to the United States according 
to the laws of the United States and the 
provisions of this part, the taxes, 
including penalties and interest for 
which the operator shall become liable, 
on ail beer brewed, produced, or 
received on the premises. 

(Sec. 4, Pub. L. 91-673, 84 Stat. 2057. as 
amended (26 U.S.C. 5417)) 


§ 25.275 Special tax. 

The special tax imposed on a brewer 
by 26 U.S.C. 5091 shall be paid in 
accordance with Subpart I of this part. 


§ 25.276 Operations and records. 

(a) Commencement of operations. A 
person may commence operation of a 
pilot brewing plant upon receipt of the 
approved application and bond. 

(b) Reports. The operator of a pilot 
brewing plant is not required to file 
monthly reports with the regional 
regulatory administrator. 

(c) Records. The operator of a pilot 
brewing plant shall maintain records 
which, in the opinion of the regional 
regulatory administrator, are 
appropriate to the type of operation 
being conducted. These records will 
include information sufficient to fully 
account for the receipt, production, and 


disposition of all beer received or 
produced on the premises, and the 
receipt (and disposition, if removed) of 
all brewing materials. These records 
will be available for inspection by an 
ATF officer. 


(Sec. 4, Pub. L. $1-673, 84 Stat. 2057, as 
amended (26 U.S.C. 5417}) 


§ 25.277 Discontinuance of operations. 
When operations of a pilot brewing 
plant are to be discontinued, the 
operator shall notify the regional 
regulatory administrator stating the 
purpose of the notice and giving the date 
of the discontinuance. When operations 
have been completed and all! beer at the 
premises has been disposed of and 
accounted for, the regional regulatory 
administrator will note approval! on the 
notice and return a copy to the operator. 


Subpart T—Refund or Adjustment of 
Tax or Relief From Liability 


§ 25.261 General. 

(a) Reasons for refund or adjustment 
of tax or relief from liability. The tax 
paid by a brewer on beer produced in 
the United States may be refunded or 
adjusted on the tax return (without 
interest) or, if the tax has not been paid, 
the brewer may be relieved of liability 
for the tax on: 


(1) Beer returned to any brewery of 
the brewer subject to the conditions 
outlined in Subpart M of this part; 

(2) Beer voluntarily destroyed by the 
brewer subject to the conditions 
outlined in Subpart N of this part; 

(3) Beer lost by fire, theft, casualty, or 
act of God subject to the conditions 
outlined in § 25.282. 

(b) Refund of beer tax excessively 
paid. A brewer may be refunded the tax 
excessively paid on beer subject to the 
conditions outlined in § 25.285. 

(c} Rate of tax. Brewers who have 
filed the notice required by § 25.168 and 
who have paid the tax on beer at the 
reduced rate of tax shal! make claims 
for refund or relief of tax, or adjustments 
on the tax return based upon the lower 
rate of tax. However, any brewer may 
make adjustments or claims for refund 
or relief of tax based on the higher rate 
of tax if the brewer can establish to the 
statisfaction of the regional regulatory 
administrator that he or she paid or 
determined the tax on the beer at the 
higher rate of tax. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


§ 25.282 Beer lost by fire, theft, casualty, 
or act of God. 

(a) General. The tax paid by any 
brewer on beer produced in the United 
States may be adjusted (without 
interest) on the beer tax return, may be 
refunded or credited (without interest) 
or, if the tax has not been paid, the 
brewer may be relieved of liability for 
the tax if, before transfer of title to the 
beer to any other person, the beer is lost, 
whether by theft or otherwise, or is 
destroyed or otherwise rendered 
unmerchantable by fire, casualty, or act 
of God. The tax liability on excessive 
losses of beer from transfers between 
breweries of the same ownership may 
be remitted as provided in § 25.286. 

(b}) Unmerchantable beer. When beer 
is rendered unmerchantable by fire, 
casualty, or act of God, refund, credit or 
adjustment of tax, or relief from liability 
of tax will not be allowed unless the 
brewer proves to the satisfaction of the 
regional regulatory administrator that 
the beer cannot be salvaged and 
returned to the market for consumption 
or sale. 

(c) Beer lost or destroyed. When beer 
is lost or destroyed, whether by theft or 
otherwise, the regional regulatory 
administrator may require the brewer to 
file a claim for relief from the tax and to 
submit proof as to the cause of the loss. 

(d) Beer lost by theft. When it appears 
that beer was lost by theft, the tax shall 
be collected unless the brewer proves to 
the satisfaction of the regional 
regulatory administrator that the theft 


occurred before removal from the 
brewery and occurred without 
connivance, collusion, fraud, or 
negligence on the part of the brewer, 
consignor, consignee, bailee, or carrier, 
or the employees or agents of any of 
them. 

(e) Notification of regional regulatory 
administrator. A brewer who sustains a 
loss of beer before transfer of title of the 
beer to another person and who desires 
to adjust the tax on the beer tax return 
or to file a claim for refund or for relief 
from liability of tax, shall, on learning of 
the loss of beer, immediately notify the 
regional regulatory administrator of the 
region in which the loss occurred of the 
nature, cause, and extent of the loss, 
and the place where the loss occurred. 
Statements of witnesses or other 
supporting documents shall be furnished 
if available. 

(f} Additional information. The 
regional regulatory administrator may 
require the brewer to submit additional 
evidence necessary to verify the tax 
adjustment or for use in connection with 
a claim. 

(Sec. 201, Pub. L. 85-589, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


§ 25.283 Ciaims for refund of tax. 


(a) Beer returned to brewery or 
voluntarily destroyed. Claims for refund 
of tax on beer returned to a brewery 
under the provisions of § 25.213 or 
voluntarily destroyed at a location other 
than a brewery shall include: 

(1) The name and address of the 
brewer filing the claim, the address of 
the brewery from which the beer was 
removed, and the address of the 
brewery to which the beer was returned, 
as applicable; 

(2) The quantity of beer covered by 
the claim and the rate(s) of tax at which 
the beer was tax paid or determined; 

(3) The amount of tax for which the 
claim is filed; 

(4) The reason for return or voluntary 
destruction of the beer and the related 
facts; 

(5) Whether the brewer is indemnified 
by insurance or otherwise in respect of 
the tax, and if so, the nature of the 
indemnification; 

(6) The claimant's reasons for 
believing the claim should be allowed; 

(7) The date the beer was returned to 
the brewery, if applicable; 

(8) The name of the person from 
whom the beer was received; 

(9) A statement that the tax has been 
fully paid or determined; and 

(10) A reference to the notice (if 
required by the regional regulatory 
administrator) filed under §§ 25.213 or 
25,222 
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(b) Beer lost, destroyed, or rendered 
unmerchantable. Claims for refund of 
tax on beer lost, whether by theft or 
otherwise, or destroyed or otherwise 
rendered unmerchantable by fire, 
casualty, or act of God shall contain: 

(1) Information required by 
paragraphs (a)(1), (2), (3), (5), (6) of this 
section; 

(2) A statement of the circumstances 
surrounding the loss; 

(3) When applicable, the reason the 
beer rendered unmerchantable cannot 
be returned to the market for 
consumption or sale; 

(4) Date of the loss, and if lost in 
transit, the name of the carrier; 

(5) A reference incorporating the 
notice required by § 25.282; and 

(6) When possible, affidavits of 
persons having knowledge of the loss, 
unless the affidavits are contained in the 
notice given under § 25.282. 

(c) Additional evidence. The regional 
regulatory administrator may require the 
submission of additional evidence in 
support of any claim filed under this 
section which he or she considers 
necessary for proper action on the claim. 

(d) Filing of claim. Claims for refund 
of tax shall be filed on Form 843 with 
the regional regulatory administrator of 
the region in which the beer was lost, 
returned, destroyed, or rendered 
unmerchantable. Claims shall be filed 
within 6 months after the date of the 
return, loss, destruction, or rendering 
unmerchantable. Claims will not be 
allowed if filed after the prescribed time 
or if the claimant was indemnified by 
insurance or otherwise in respect of the 
tax. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


§ 25.284 Adjustment of tax. 

(a) Adjustment of tax in lieu of refund. 
In lieu of filing a claim for refund of tax 
as provided in § 25.283, a brewer may 
make an adjustment (without interest) to 
the beer tax return, Form 5130.7, for the 
amount of tax paid on beer returned to 
the brewery, voluntarily destroyed, lost, 
destroyed, or rendered unmerchantable. 

(b) Beer returned to brewery other 
than from which removed. An 
adjustment may be made on the beer tax 
return for the amount of tax paid on 
beer returned to the brewery under 
§ 25.213. The adjustment will be made 
on the tax return filed for the brewery to 
which the beer was returned. The 
adjustment may not be made prior to the 
return of beer to the brewery. If the 
brewer is required to file a notice under 
§ 25.213, the adjustment may not be 
made until the regional regulatory 
administrator authorizes disposition of 
the beer. 


(c) Beer voluntarily destroyed. An 
adjustment may be made on the beer tax 
return for the amount of tax paid on 
beer voluntarily destroyed under 
subpart N of this part. The adjustment 
will be made on the tax return filed for 
the brewery from which the beer was 
removed. The adjustment may not be 
made prior to the destruction of the 
beer. . 

(d) Beer lost, destroyed or rendered 
unmerchantable. An adjustment may be 
made on the beer tax return for the 
amount of tax paid on beer lost, 
destroyed, or rendered unmerchantable 
under § 25.282. The adjustment will be 
made on the tax return filed for the 
brewery from which the beer was 
removed. A brewer may not make an 
adjustment prior to notification of the 
regional regulatory administrator 
required under § 25.282(e). In the case in 
which beer appears to have been lost 
due to theft, the brewer may not make 
an adjustment to the tax return until 
establishing to the satisfaction of the 
regional regulatory administrator that 
theft occurred before removal from the 
brewery and occurred without 
connivance, collusion, fraud, or 
negligence on the part of the brewer, 
consignor, consignee, bailee, or carrier, 
or the employees or agents of any of 
them. 

(e) Conditions on adjustments. (1) All 
adjustments will be made within 6 
months of the return, destruction, loss, 
or rendering unmerchantable of the 
beer. 

(2) Adjustment of the tax paid will be 
made without interest. 

(3) An adjustment may not be taken if 
the brewer was indemnified by 
insurance or otherwise in respect of the 
tax. 

(f) Records. When brewers make 
adjustments on the beer tax return in 
lieu of filing a claim, they shall keep the 
following records: 

(1) For beer returned to the brewery or 
voluntarily destroyed, the records 
required by §§ 25.283 (a) (1), (2), (4), (5), 
(7), (8), and (10). 

(2) For beer lost, destroyed, or 
rendered unmerchantable, the records 
required by § 25.283(a) (1), (2), (5), (b) 
(2), (3), (4), (5), and (6). 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended (26 U.S.C. 5056)) 


§ 25.285 Refund of beer tax excessively 
paid. 

(a) Eligibility. A brewer who, under 
the provisions of § 25.152, is eligible to 
pay the reduced rate of tax on beer 
prescribed by 26 U.S.C. 5051(a)(2), but 
who did not pay tax at the reduced rate 
by return, Form 5130.7, during the 
calendar year for which the brewer was 
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eligible, may file a claim for refund of 
tax excessively paid on beer for that 
year. The brewer shall file the claim for 
refund of tax on Form 843 with the 
regional regulatory administrator in the 
region in which the brewer's principal 
place of business is located, within the 
period of limitation prescribed in 26 
U.S.C. 6511(a). For rules relating to the 
period of limitation on filing claims, see 
26 CFR 301.6511(a)-1 and 301.6511(b)-1. 

(b) Calculation of refund. The brewer 
shall file the claim based on the quantity 
of beer eligible to be taxpaid at the 
lower rate of tax, but which was paid at 
the higher rate of tax, subject to a 
maximum of 60,000 barrels of beer per 
calendar year or the limitation as 
determined in § 25.152(d). The brewer 
shall excude from the claim the quantity 
of beer removed that calendar year on 
which a credit or refund at the higher 
rate of tax has been taken. — 

(c) Information to be furnished. Each 
claim for refund of tax filed under this 
section shall include the following 
information: 

(1) Name and address of the brewer. 
(2) Quantity of beer covered by the 
claim as determined in paragraph (b) of 

this section. 

(3) Amount of tax paid in excess. 

(4) A statement of the exact number of 
barrels of beer which the brewer 
produced during the calendar year. 

(5) A statement that the brewer is not 
a member of a controlled group of 
brewers (as defined in § 25.152(b){1)) or, 
if the brewer is a me™ver of a controlled 
group of brewers, a iist of the names and 
addresses of all the members of the 
controlled group of brewers and a 
statement of the combined number of 
barrels of beer produced by all members 
of the controlled group in the calendar 
year. 

(6) If the brewer is a member of 
controlled group of brewers, a statement 
of how the 60,000 barrel limitation for 
the reduced rate of tax is to be 
apportioned among the members of the 
controlled group of brewers. 


(Act of August 16, 1954, 68A Stat. 791, as 
amended (26 U.S.C. 6402); sec. 201, Pub. L. 85~ 
859, 72 Stat. 1333, as amended (26 U.S.C 
5051)) 


§ 25.286 Claims for remission of tax on 
beer lost in transit between breweries. 

(a) Filing of claim. Claims for 
remission of tax on beer lost in transit 
between breweries of the same 
ownership shall be prepared on Form 
2635 by the brewer or the brewer's 
authorized agent and submitted with 
Form 5130.9 of the receiving brewery for 
the month in which the shipment is 
received. When the loss is by casualty, 
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the claim will be submitted with the 
Form 5130.9 for the month in which the 
loss is discovered. When, for valid 
reasons, the required claim cannot be 
submitted with Form 5130.9, the brewer 
shall attach a statement to the monthly 
report stating the reason why the claim 
cannot be filed at that time and stating 
when it will be filed. A claim may not be 
allowed unless filed with the regional 
regulatory administrator within 6 
months of the date of the loss. 

(b) Information to be shown. The 
claim will show the following 
information: 

(1) The date of the shipment; 

(2) The quantity of beer lost (number 
and size of packages and their 
equivalent in barrels), and the rate(s) of 
tax at which the beer would have been 
removed for consumption or sale; 

(3) The percent of loss; 

(4) The specific cause of the loss; 

(5) The nature of the loss (leakage, 
breakage, casualty; etc.); 

(6) Information as to whether the 
claimant has been indemnified by 
insurance or otherwise in respect to the 
tax, or has any claim for 
indemnification; and 

(7) For losses due to casualty or 
accident, statements from the carrier or 
other persons having persona! 
knowledge of the loss, if available. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended, 1389, as amended (26 U.S.C. 5056, 
5414)) 


Subpart U—Records and Reports 


§ 25.291 General. 

(a) Entries. (1) Each entry required by 
this part to be made in daily records will 
be made not later than the close of the 
business day next succeeding the day on 
which the transaction occurs. 

(2) When the brewer prepares 
transaction or business records 
concurrent with the individual operation 
or transaction, and these records 
contain all the required information with 
respect to the operation or transaction, 
entries in daily records may be made 
not later than the close of business the 
third business day succeeding the day 
on which the operation or transaction 
occurs. 

(b) Content. (1) All entries in the daily 
records required by this subpart will 
show the date of the operation or 
transaction. 

(2) Daily records will accurately and 
clearly reflect the details of each 
operation or transaction and, as 
applicable, contain all data necessary to 
enable— 

(i) Brewers to prepare summaries, 
reports, and returns required by this 
part; and 


(ii) An ATF officer to verify removals 
of beer and cereal beverages, to verify 
claims, and to ascertain if there has 
been compliance with law and 
regulations. 

(c) Format. (1) Daily records required 
by this part shail be so maintained that 
they clearly and accurately reflect all 
mandatory information. When the 
format or arrangement of the daily 
records is euch that the information is 
not clearly or accurately shown, the 
regional regulatory administrator may 
require a format or arrangement which 
will clearly and accurately show the 
information. 

(2) A brewer may utilize commercial 
records or invoices which bear all 
required details in lieu of the record of 
beer rernoved from the brewery for 
consumption or sale of beer removed 
without payment of tax required to be 
kept under § 25.292(h). The brewer shall 
maintain invoices or commercial records 
in such a manner that the regional 
regulatory administrator is satisfied that 
the required information may be 
ascertained by an ATF officer. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended (26 U.S.C. 5415)) 


§ 25.292 Daily records of operations. 


A brewer shall maintain daily records 
of operations which show by quantity 
the following: 

(a) Each kind of material received and 
used in the production of beer and 
cereal beverage (including the balling 
and the quantity of each type of material 
used in the production of wort or 
concentrated wort). 

(b) Beer and cereal beverage produced 
(including water added after production 
is determined). 

(c) Beer and cereal beverage 
transferred for and returned from 
bottling. 

(d) Beer and cereal beverage 
transferred for and returned from 
racking. 

(e) Beer and cereal beverage bottled. 

(f) Beer and cereal beverage racked. 

(g) Cereal beverage removed from the 
brewery. 

(h) Beer removed for consumption or 
sale. For each removal, the record will 
show the date of removal, the person to 
whom the beer was shipped or delivered 
(not required for sales in quantities of 
one-half barrel or less for delivery at the 
brewery), and the quantities of beer 
removed in kegs and in bottles. 

{i) Beer removed without payment of 
tax. For each removal, the record will 
show the date of removal, the person to 
whom the beer was shipped or 
delivered, and the quantities of beer 
removed in kegs, bottles, tanks, tank 


cars, tank trucks, tank ships, barges or 
deep tanks of vessels. 

(j) Beer used for laboratory samples at 
the brewery. 

(k) Beer consumed at the brewery. 

(1) Beer returned to the brewery from 
which removed. 

(m) Beer returned to the brewery after 
removal from another brewery owned 
by the brewer. 

(n) Beer reconditioned, used as 
material, or destroyed. 

(o) Beer received from other breweries 
or received from pilot brewing plants. 

(p) Brewing materials, beer and cereal 
beverage in process, and finished beer 
and cereal beverage on hand. 

(q) Beer and cereal beverage lost due 
to breakage, theft, casualty, or other 
unusual cause. 

(r) Brewing materials sold or 
transferred to pilot brewing plants 
(including the name and address of the 
person to whom shipped or delivered) 
and brewing materials used in the 
manufacturer of wort, wort concentrate, 
malt syrup, and malt extract for sale or 
removal. 

(s) Record of meter tests (when meters 
are uged). 

(t) Beer purchased from other brewers 
in the purchasing brewer's barrels and 
kegs, and such beer sold to other 
brewers. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended, 1395, as amended (26 U.S.C. 5415, 
5555)) 


§ 25.293 Record of bailings and alcoholic 
content. 


The brewer shall maintain a record of 
the ballings of the wort produced, and of 
the ballings and the alcohol content of 
beer and cereal beverage transferred for 
bottling and racking, between breweries 
in bulk conveyances, and to pilot 
brewing plants. Records showing 
ballings and alcohol content need not be 
consolidated and averaged daily unless 
the brewer so desires. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended (26 U.S.C. 5415)) 


§ 25.294 Inventories. 


(a) The brewer shall take a physical 
inventory of beer and cereal beverage at 
least once each calendar month. The 
brewer may take this inventory within 7 
days of the close of the calendar month 
for which made. 

(b) The brewer shall make a record of 
inventories of beer or cereal beverage 
which will show the following: 

(1) Date taken, 

(2) Quantity of beer and cereal 
beverage on hand, 

(3) Losses, gains, or shortages, and 
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(4) Signature, under penalties of 
perjury, of the brewer or person taking 
the inventory. 

(c) The brewer shall retain inventory 
records and make them evailable for 
inspection by an ATF officer. 

(Sec, 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended) (26 U.S.C. 5415)) 


§ 25.295 Record of unsalable beer. 

A brewer having unsalable beer in 
packages or tanks in the brewery, may 
destroy, recondition, or use the beer as 
material. The brewer shall report the 
quantity of the beer destroyed, 
reconditioned, or used as material, in 
daily records and on Form 5130.9. If the 
unsalable beer consists of rejects from 
the packaging operations, the beer may 
be destroyed without being included in 
the packaging production records, and, 
when so destroyed, will be so reported 
in the brewer's daily records and on 
Form 5130.9. When reject bottled beer is 
to be consumed at the brewery or sold 
to brewery employees, or is cased or 
otherwise accumulated pending other 
disposition, the quantity will be 
included in the packaging production 
and be so reported in the brewer's daily 
records and on Form 5130.9. 

(Sec. 201, Pub. L. 85-859, 72 Stat. 1389, as 
amended, 1390, as amended, 1395, as 
amended (26 U.S.C. 5411, 5415, 5555) 


§ 25.296 Record of beer concentrate. 

(a) Daily records. A brewer who 
produces concentrate or reconstitutes 
beer shall maintain daily records which 
accurately reflect the balling, quantity, 
and alcoholic content of— 

(1) Beer entered into the concentration 
process, 

(2) Concentrate produced, 

(3) Concentrate transferred to other 
breweries, 

(4) Concentrate exported, 

(5) Concentrate received, 

(6) Concentrate used in reconstituting 
beer, and 

(7) Beer reconstituted. 

(b) Monthly summary reports. A 
brewer who produces concentrate or 
reconstitutes beer shall report by 
specific entries on Form 5130.9, the 
quantity of beer entered into the 
concentration process, and the quantity 
of beer reconstituted from concentrate. 
In addition, the brewer will prepare on 
Form 5130.9, a summary accounting of 
all concentrate operations at the 
brewery for the month. This summary 
accounting will show, in barrels of 31 
gallons with fractions reduced to 3 
decimal places: 

(1) Concentrate on hand beginning of 
the month, 

(2) Concentrate on hand end of the 
month, 


(3) Concentrate produced, 

(4) Concentrate received, and 

(5} Specific disposition of concentrate 
such as “used in reconstitution”, 
“removed for export”, “removed to 
foreign-trade zone”, or “transferred to 
other breweries”. 
(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended (26 U.S.C, 5415))} 


§ 25.297 Brewer's monthly report, Form 
5130.9. 

The brewer shall prepare and submit 
a monthly report of brewery operations 
on Form 5130.9 to the regional regulatory 
administrator not later than the 15th day 
of the month following the close of the 
month for which prepared. The brewer 
shall retain a copy of the Form 5130.9 for 
the brewery records. 
(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended, 1395 as amended (26 U.S.C. 5415, 


5555}) 
§ 25.298 Beer tax return, Form 5130.7. 


Ail entries in the beer tax return, Form 
5130.7, will be fully supported by 
accurate and complete records. The 
brewer shall file a copy of Form 5130.7 
as a part of the records at the brewery. 
(Sec. 201, Pub. L. 85-859, 72 Stat. 1335, as 
amended, 1390, as amended, 1395, as 
amended (26 U.S.C. 5061, 5415, 5555)) 


§ 25.299 Execution under penalties of 
perjury. 

When a return, form, or other 
document is required by this part or in 
the instructions on or with the return, 
form, or other document to be executed 
under the penalties of perjury, as 
defined in § 25.11, it will be so executed 
and will be signed by the brewer or 
other duly authorized person. 


(Act of August 16, 1954, 68A Stat. 749, as 
amended (26 U.S.C. 6065}) 


§ 25.300 Retention and preservation of 
records. 


Records required by this part will be 
prepared and kept by the brewer at the 
brewery where the operation or 
transaction occurs and will be available 
for inspection by any ATF officer during 
business hours. Whenever any record, 
because of its condition, becomes 
unsuitable for its intended or continued 
use, the brewer shall reproduce the 
record by a process under § 25.311. The 
reproduced record will be treated and 
considered for all purposes as though it 
were the original record, and all 
provisions of law applicable to the 
original are applicable to the 
reproduction. Records required by this 
part will be preserved for a period of not 
less than four years from the date 
thereof or the date of the last entry 
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required to be made thereon, whichever 
is later. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended, (26 U.S.C. 5415)) 


§ 25.301 Photographic copies of records. 


(a) General. Brewers may record, 
copy, or reproduce records required by 
this part. Brewers may use any process 
which accurately reproduces the original 
record, and which forms a durable 
medium for reproducing and preserving 
the original record. 

(b) Copies of records treated as 
original records. Whenever records are 
reproduced under this section, the 
reproduced records will be preserved in 
conveniently accessible, files, and 
provisions will be made for examining, 
viewing, and using the reproduced 
record the same as if it were the original 
record, and it will be treated and 
considered for all purposes as though it 
were the original record. All provisions 
of law and regulations applicable to the 
original are applicable to the reproduced 
record. As used in this section, “original 
record” means the record required by 
this part to be maintained or preserved 
by the brewer, even though it may be an 
executed duplicate or other copy of the 
document. 


(Sec. 201, Pub. L. 85-859, 72 Stat. 1390, as 
amended, 1395, as amended, (26 U.S.C. 5415, 
5555) 

Par. 3. Section 252.11 is amended by 
adding a definition for “shipping tank.” 
As amended, § 252.11 reads as follows: 


PART 252—EXPORTATION OF 
LIQUORS 


§ 252.11 Meaning of terms. 


* * * * * 


Shipping tank. A tank, tank car, tank 
truck, tank ship, barge, or deep tank of a 
vessel used for the exportation of beer 
in bulk. 


* * * * * 


Par. 4. Section 252.143 is amended by 
specifically allowing beer to be 
withdrawn for export without payment 
of tax in shipping tanks. As revised, 

§ 252.143 reads as follows: 


§ 252.143 Export marks. 


In addition to the marks and brands 
required to be placed on each shipping 
tank or package (including crates) or 
beer at the time they are filled under the 
provisions of Part 25 of this chapter, the 
brewer shall mark the word “Export” on 
each container or case before removal 
from the brewery for any removal 
authorized under this subpart. 

(Sec. 309, Tariff Act of 1930, 46 Stat. 690, as 


amended (19 U.S.C. 1309); sec. 3, Act of June 
18, 1934, 48 Stat. 999, as amended (19 U.S.C. 
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8ic); sec. 201, Pub. L. 85-859, 72 Stat. 1334, as 
amended (26 U.S.C. 5053)) 
Dated: July 9, 1982. 
W. T. Drake, 
Acting Director. 
Approved: August 31, 1982. 
Robert E. Powis, 
Acting Assistant Secretary (Enforcement and 
Operations). 
{FR Doc. 83-2726 Filed 2-2-83; 8:45 am] 
BILLING CODE 4810-31-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 110 
{CGD 13 82-18] 


Anchorage Ground; Elliott Bay, 
Seattie, Washington 


Correction 


In FR Doc. 83-984, beginning on page 
1988, in the issue of Monday, January 17, 
1983, on page 1989, in the first column, in 
§ 110.230(a)(10), in the sixth line “355°” 
should read “335°”; also in the eighth 
line “122°20'44” W.;” should read 
“122°21'44" W.;”. 

BILLING CODE 1505-01-M 


33 CFR Part 110 
[CGD 09-80-02] 


Special Anchorage Area; Little 
Traverse Bay, Lake Michigan, Harbor 


Springs, MI 
AGENCY: Coast Guard, DOT. 


ACTION: Supplemental notice of 
proposed rulemaking. 


SUMMARY: On 6 May 1982, the Coast 
Guard published a notice of proposed 
rulemaking in the Federal Register for 
this regulation (47 FR 19555). The Coast 
Guard received a comment from the city 
of Harbor Springs requesting a change in 
the coordinates describing the Special 
Anchorage Area. In consideration of this 
comment, the Coast Guard is proposing 
to amend its original proposal. The 
proposed change does not alter the 
circumstances creating the need or the 
impact from that of the original 
proposal. 

DATES: Comments must be received on 
or before March 21, 1983. 

ADDRESSES: Comments should be 
mailed to Commander, Marine Port and 
Environmental Safety Branch, Ninth 
Coast Guard District, 1240 East 9th 
Street, Cleveland, OH 44199. The 
comments and other materials 
referenced in this notice will be 


available for inspection or copying at 
the Marine Port and Environmental 
Safety Office, Room 2019, 1240 East 9th 
Street, Cleveland, OH 44199. Normal 
office hours are between 8 a.m. and 4 
p.m., Monday through Friday, except 
holidays. Comments may also be hand- 
delivered to this address. 


FOR FURTHER INFORMATION CONTACT: 
Ensign Steven J. Boyle, Marine Port and 
Environmental Safety Branch, 1240 East 
Sth Street, Cleveland, OH 44199, (216) 
522-7064. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data, or 
arguments. Each person submitting a 
comment should include his/her name 
and address, identify this notice CGD 
09-80-02, and the specific section of the 
proposal to which their comment 
applies, and give reasons for each 
comment. Persons desiring 
acknowledgment that their comments 
have been received should enclose a 
stamped self-addressed postcard or 
envelope. All comments received before 
the expiration of the comment period 
will be considered before final action is 
taken on this proposal. No public 
hearing is planned, but one may be held 
if written requests for a hearing are 
received and it is determined that the 
opportunity to make oral presentations 
will aid the rulemaking process. 


Drafting Information 


The principal persons involved in 
drafting this rule were Ensign Steven J. 
Boyle, Marine Port and Environmental 
Safety Branch, Project Officer, and 
Lieutenant Commander Arthur R. Butler, 
Assistant Legal Officer, Project 
Attorney, Ninth Coast Guard District. 


Discussion of Proposed Rule 


On 6 May 1982, the Coast Guard 
published a notice of proposed 
rulemaking in the Federal Register for 
this regulation (47 FR 19555). A comment 
was received from the city of Harbor 
Springs concerning the northern 
boundary of the proposed Special 
Anchorage Area. The area description 
requested by the city would have 
established the northern boundary 
approximately 90 yards further north 
than proposed by the Coast Guard in the 
Federal Register on 6 May 1982 (47 FR 
19555). The size of the Special 
Anchorage Area as proposed by the 
Coast Guard, was approximately twenty 
percent smaller than originally 
requested by the city. The city contends 
that the navigational safety of vessels 
using the Special Anchorage Area would 
not be compromised if the boundary 


were further north as originally 
requested. 

It was also argued that the larger area 
described in the original request was 
needed to meet the amount of boating 
traffic in the area. In light of this 
comment, the Coast Guard is proposing 
to change the description of the Special 
Anchorage Area in order to move the 
northern boundery further north as 
originally requested by the city of 
Harbor Springs. 


Economic Assessment and Certification 


This proposed regulation is 
considered to be nonsignificant in 
accordance with DOT Policies and 
Procedures for Simplification, Analysis, 
and Review of Regulations (DOT Order 
2100.5). Its economic impact is expected 
to be minimal. Based upon this 
assessment it is certified in accordance 
with section 605(b) of the Regulatory 
Flexibility Act (5 U.S.C. 605(b)) that this 
regulation, if promulgated, will not have 
a significant economic impact on a 
substantial number of small entities. 
Also, the regulation has been reviewed 
in accordance with Executive Order 
12291 of February 17, 1971, on Federal 
Regulation and has been determined not 
to be a major rule under the terms of 
that order. 


List of Subjects in 33 CFR Part 110 
Anchorage grounds. 
Proposed Regulation 


In consideration of the foregoing, the 
Coast Guard proposes to amend Part 110 
of Title 33, Code of Federal Regulations 
by adding § 110.82a to read as follows: 


§ 110.82a Little Traverse Bay, Lake 
Michigan, Harbor Springs, Mi. 


The area within the following 

boundaries: Beginning at latitude 
45°25'42.2” North, and longitude 
84°59'7.5" West; thence to latitude 
45°25'39.5” North, longitude 84°59’09” 
West; thence to latitude 45°25'35” North, 
longitude 84°59'07”" West, thence to 
latitude 45°25'35” North, longitude 
84°58'24.8” West; thence to latitude 
45°25'36.1” North, longitude 84°58'23” 
West; thence to latitude 45°25'42.2” 
North, longitude 84°58’39” West; thence 
to point of beginning. 
(Sec. 1, 28 Stat. 647, as amended (33 USC 
258); sec. 6 (g)(1)(c) 80 Stat. 937 (49 USC 
1655(g){1)(c); 49 CFR 1.46(c){3); 33 CFR 1.05- 
1(g) (1) and (2)) 

Dated: December 5, 1982. 

J. R. Kirkland, 

Deputy Commander, 9th Coast Guard District. 
[FR Doc. 83-2947 Filed 2-2-83; 8:45 am] 

BILLING CODE 4910-14-M 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


33 CFR Part 144 
[CGD 82-075b] 


Exposure Suits; Requirements for 
Mobile Offshore Drilling Units 


AGENCY: Coast Guard, DOT. 
ACTION: Proposed rules. 


SUMMARY: This proposal would require 
exposure suits for personnel on board 
mobile offshore drilling units including 
foreign mobile offshore drilling units 
engaged in activities on the Outer 
Continental Shelf of the United States. 
Units that operate in waters where the 
water temperature does not present a 
severe threat of injury due to exposure 
would be exempted from the 
requirements. The need for this action 
arises from casualties in which some of 
the loss of life might have been 
prevented if the persons on board had 
been provided with exposure suits. 
These regulations are intended to 
prevent some of the loss of life that can 
occur when persons are forced to enter 
the water after abandoning ship. 

DATE: Comments must be received on or 
before May 4, 1983. 

ADDRESSES: (1) Comments should be 
mailed to the Commandant (G-CMC/44) 
(CGD 82-075b), U.S. Coast Guard, 
Washington, DC 20593. Between the 
hours of 7:00 a.m. and 5:00 p.m. Monday 
through Friday, comments may be 
delivered to, and are available for 
inspection and copying at the Marine 
Safety Council (G-CMC/44) Room 4402, 
U.S. Coast Guard Headquarters, 2100 
Second St., SW., Washington, DC. 

(2) The Draft Evaluation has been 
included in the public docket for this 
rulemaking and may be examined at the 
Marine Safety Council (G-CMC/44) at 
the address listed above. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Markle, Office of Merchant 
Marine Safety (G-MVI-3/24), 
Department of Transportation, U.S. 
Coast Guard Headquarters, Washington, 
DC 20593, (202) 426-1444. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. Comments should include 
the name and address of the person 
making them, identify this Notice (CGD 
82-075b) and the specific section to 
which each comment applies, and give 
reasons for the comments. If an 
acknowledgement is desired, a stamped, 
self-addressed postcard should be 
enclosed. The proposal may be changed 
in light of comments received. All 
comments received before the 
expiration of the comment period will be 


considered before final action is taken 
on this proposal. 

No public hearing is planned, but one 
will be held if a written request for a 
hearing is received from anyone raising 
a genuine issue. 


Drafting Information 


The principal persons involved in 
drafting these regulations are: Mr. 
Robert Markle, Office of Merchant 
Marine Safety, and Mr. Michael Mervin, 
Office of the Chief Counsel. 


Discussion of the Proposed Regulations 


This proposal would require that 
MODUs be equipped with exposure 
suits for all persons on board to be 
stowed in or near the berthing area. In 
addition, it is proposed to require 
exposure suits at each work station 
sufficient for the number of persons 
normally assigned to that station at one 
time, unless the work station is readily 
accessible to the berthing area (and the 
exposure suits stowed in that location). 
Related changes are proposed for boat 
drills and equipment marking. 

The need for exposure suits on mobile 
offshore drilling units (MODUs) is fully 
discussed in the preamble of another 
proposal (CGD-075a) that appears 
elsewhere in this edition of the Federal 
Register. The proposal made in docket 
CGD-075a is to revise Subchapter I-A of 
Title 46 of the Code of Federal 
Regulations, however, the provisions of 
Subchapter I-A generally apply only to 
U.S. registered MODUs contracted for 
on or after January 3, 1979. This 
proposal would affect U.S. registered 
MODUs contracted for before January 3, 
1979 as well as foreign registered 
MODUs engaged in activities on the 
Outer Continental Shelf of the United 
States. 


Draft Evaluation 


A Draft Evaluation has been prepared 
for these regulations in accordance with 
the Department of Transportation's 
Order on Regulatory Policies and 
Procedures. That order (DOT 2100.5, 5/ 
22/80) requires that the evaluation 
quantify, to the maximum extent 
practicable, the estimated cost of the 
regulations to the private sector, 
consumers, and Federal, State and local 
governments, as well as the anticipated 
benefits and impact of the regulations. 
The Draft Evaluation also includes the 
Environmental Assessment required by 
the National Environmental Policy Act 
of 1969 (Pub. L. 91-190). This proposed 
rulemaking has also been evaluated 
under Executive Order 12291 (“Federal 
Regulation,” 2/17/81, 46 FR 13193, 2/19/ 
81), and has been determined not to be a 
“major rule” as defined in that order 
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since the annual effect on the economy 
would be less than $100 million and no 
major increase in prices will result. 

The Draft Evaluation is fully 
discussed under docket CGD 82-075. 
The regulations proposed in this notice 
are expected to affect approximately 31 
U.S. registered MODUs contracted for 
before January 3, 1981, and one foreign 
registered MODU. The regulations 
proposed under this docket would result 
in an initial cost of about $998,400 and a 
recurring annual cost of about $108,800. 
These costs will be imposed directly on 
the private sector (the operators of 
affected MODUs). The operators are 
expected to pass the costs through to the 
ultimate consumers of affected maritime 
services in the form of price increases. 
However, because the cost of the 
proposal is spread over a number of 
vessels, increases in individual prices 
will be negligible. The average initial 
cost of these proposed regulations 
would be about $31,200 for each affected 
MODU, with an average annual upkeep 
or replacement cost of approximately 
$3,400. There is no effect on Federal, 
State, and local governments except in 
their capacities as consumers of 
maritime services. Implementation and 
enforcement of these rules would be 
accomplished within the scope of 
current Coast Guard marine safety 
activities, so that there will not be any 
need for additional Federal budget 
commitments. 

The primary benefit identified for the 
proposal is to improve the chances of 
survival for persons that have to enter 
cold water as the result of a vessel 
casualty. There is no valid statistical 
basis for predicting the number of lives 
that might be saved by these 
regulations, but it is felt that perhaps 30 
persons that were near rescue vessels in 
the OCEAN RANGER casualty might 
have survived long enough to be rescued 
if they had been wearing exposure suits. 

Under the Regulatory Flexibility Act 
(Pub. L. $6-354), it is certified that this 
rule will not have a significant economic 
impact on a substantial number of small 
entities. There are no operators of 
MODUs known to be small entities. 


List of Subjects in 33 CFR Parts 144 


Marine safety, Mobile offshore drilling 
units, Outer Continental Shelf Activities. 


In consideration of the foregoing, it is 
proposed to amend title 33 of the Code 
of Federal Regulations as follows. 

1. By adding entries for subparts 
144.20 and 144.30 to the table of contents 
for Part 144 as follows: 





144.20-1 Applicability. 
144.20-5 Exposure suits. 


Subpart 144.30—Requirements for Foreign 
MODU's 

144.30-1 Applicability. 

144.30-5 Exposure suits. 


2. By adding a new subpart 144.20 as 
follows: 


Subpart 144.20—Requirements for U.S. 


and Undocumented MODU’s 


§ 144.20-1 Applicability. 

This subpart applies to each MODU 
documented under the laws of the 
United States that was contracted for 
before January 3, 1979, and to each 
MODU engaged in OCS activities that is 
not documented under the laws of any 
nation. 


§ 144.20-5 Exposure suits. 

(a) This section applies to each 
MODU except those operating between 
35° N and 35° S latitude or on the 
Atlantic Ocean outer continental shelf 
of the United States south of 38° N 
latitude. 

(b) Each MODU must carry an 
exposure suit for each person on board. 
(c) In addition to the exposure suits 

required by paragraph (b) of this 
section, each watch station and work 
station must have enough exposure suits 
to equal the number of persons normally 
on watch in, or assigned to, the station 
at one time. However, an exposure suit 
need not be provided at a watch or work 
station for a person whose cabin, 
stateroom, or berthing area (and the 
exposure suits stowed in that location) 
is readily accessible to the station. 

(d) Each exposure suit on a MODU 
must be of a type approved under 46 
CFR 160.071. 

{e) Each exposure suit must have a 
personal flotation device light that is 
approved under 46 CFR 161.012. Each 
light must be securely attached to the 
front shoulder area of the exposure suit. 

(f} Each exposure suit on a MODU 
must be provided with a whistle of the 
ball type or multi-tone type, of corrosion 
resistant construction, and in good 
working order. The whistle must be 
attached to the exposure suit by a 
lanyard without hooks, snaps, clips, etc., 
that is long enough to permit the whistle 
to reach the mouth of the wearer. If the 
lanyard allows the whistle to hang 
below the waist of the wearer, the 
whistle must be stowed in a pocket on 
the exposure suit, or with the lanyard 
coiled and stopped off. 


(g) No stowage container for exposure 
suits may be capable of being locked. 
(Sec. 4, 67 Stat. 462 (43 U.S.C. 1333) as 
amended; 49 CFR 1.46{z)) 

3. By adding a new Subpart 144.30 as 
follows: 


Subpart 144.30—Requirements for 
Foreign MODU’s 


§ 144.30-1 Applicability. 

This subpart applies to each MODU 
engaged in OCS activities that is 
documented under the laws of a foreign 
nation. 


§ 144.30-5 Exposure suits. 

Each foreign MODU must meet the 
requirements of § 144.20-5 of this 
chapter, except as follows: 

(a) Exposure suits (immersion suits, 
survival suits, etc.) approved by the 
nation under which the MODU is 
documented may be used in lieu of suits 
approved under 46 CFR 160.071, 
provided that they are accepted by the 
Commandant as providing equivalent 
thermal protection to the wearer. 
(Requests for acceptance of such suits 
should be sent to Commandant, U.S. 
Coast Guard (G—-MVI-3/24), 
Washington, DC 20593, along with 
technical data supporting the thermal 
performance of the suits.) 

(b) Personal floatation device lights 
approved by the nation under which the 
MODU is documented may be used in 
lieu of lights approved under 46 CFR 
161.012. 

(Sec. 4, 67 Stat. 462 (43 U.S.C. 1333) as 
amended; 49 CFR 1.46{z)) 

Clyde J. Lusk, Jr., 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Merchant Marine Safety. 

November 24, 1982. 

{FR Doc. 83-2837 Filed 2-2-83; 8:45 am] 

BILLING CODE 4910-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-1-FRL 2257-4] 


Approval and Promulgation of 
impiementation Plans; Rhode island; 
New Source Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve 
revisions to Air Pollution Control 
Regulation Number 9 and Section VI, 
Part Il, “Stationary Source Permitting 
and Enforcement,” of the narrative 
portion of the Rhode Island State 
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PART 144—LIFESAVING APPLIANCES 


* * * * ° 


Subpart 144.20—Requirements for U.S. and 
Undocumented MODU’s 


Implementation Plan (SIP) submitted on 
May 14, 1982 and July 1, 1982, 
respectively. These revisions were made 
to satisfy the requirements of the Clean 
Air Act and EPA regulations for 
preconstruction permitting of new major 
sources and major modifications in 
nonattainment areas. The revisions also 
add rules for Banking of Emissions to 
Regulation 9 which are consistent with 
EPA's emission trading policy. The 
intended effect of this action is to 
propose approval of revisions to 
Regulation 9 and the SIP narrative giving 
Rhode Island authority for the new 
source review (NSR) requirements of 
Part D of the Clean Air Act and 
authority to establish a system for 
banking emission reductions under the 
SIP. 


DATE: EPA must receive your comments 
on or before March 7, 1983. 
ADDRESSES: Send any comments to 
Harley F. Laing, Director, Air 
Management Division, EPA Region I, 
J.F.K. Federal Building, Boston, MA 
02203. You may inspect copies of the 
submittal and EPA's evaluation during 
normal business hours at (i) the 
Environmental Protection Agency, 
Region I, J.F.K. Federal Building, Rm. 
2111, Boston, MA 02203; and (ii) the 
Department of Environmental 
Management, 75 Davis Street, Cannon 
Building, Rm. 204, Providence, RI 02908. 


FOR FURTHER INFORMATION CONTACT 
Marcia L. Spink, (617) 223-5130, FTS 
223-5130. 


SUPPLEMENTARY INFORMATION: This 
notice is divided into two sections. 
Section I discusses the revisions made 
to Rhode Island's NSR requirements 
submitted on May 14, 1982 as 
amendments to Regulation 9 and on July 
1, 1982 as amendments to the narrative 
portion of the SIP. Section II discusses 
Rhode Island's rules for Emission 
Banking found at Section 9.12 of 
Regulation 9. 


Section I—Rhode Island’s NSR Plan 
Revisions 


Background 


The requirements of state plans for 
reviewing and permitting new major 
sources and major modification in 
nonattainment areas, to implement Part 
D, Sections 172(b)(6) and 173 of the 
Clean Air Act, are contained in 40 CFR 
51.18. Rhode Island revised its SIP to 
incorporate those NSR requirements, 
and the revisions were conditionally 
approved by EPA on May 7, 1982 (46 FR 
25446). EPA imposed two conditions on 
that approval. In developing its 
regulations, Rhode Island used 
definitions from the Emission Offset 
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Interpretative Ruling (EOIR) (40 CFR 
Part 1, Appendix S) as published on 
January 16, 1979 and also from 40 CFR 
51.81(j) as amended on August 7, 1980 
(45 FR 52743). This resulted in Rhode 
Island's definitions of “potential to 
emit” and “major modification” being 
less stringent than the federal 
definitions. EPA’s approval was thus 
conditioned upon (i) the state revising 
Regulation 9 to be consistent with the 
definitions in 40 CFR 51.81(j) (45 FR 
52743, August 7, 1980) and (ii) the state's 
agreement to subject any mcdification 
at a major stationary source to NSR if 
the net increase in actual emissions of 
any pollutant was above the applicable 
significance level set forth for each 
pollutant at 40 CFR 51.18 (j)(1}(xiii) (45 
FR 52743, August 7, 1980). 


Today’s Action 


EPA received revisions to Regulation 
9 and to the narrative portion of Rhode 
Island's NSR plan submitted by the 
Department of Environmental 
Management (DEM) on May 14, 1982 
and July 1, 1982, respectively. EPA has 
evaluated these revisions for 
consistency with the federal 
requirements (40 CFR 51.18) for the 
preconstruction permitting of new major 
sources and major modifications in 
nonattainment areas. EPA’s evaluation 
found the revisions to Regulation 9 and 
the narrative portion of the SIP to meet 
federal requirements. Rhode Island's 
NSR requirements and EPA's evaluation 
are detailed in a memorandum dated 
October 15, 1982 entitled, “Rhode Island 
NSR Plan.” Copies of that memorandum 
are available upon request from the EPA 
Regional Office specified in the 
ADDRESSES section of this notice. 

Except for the definition of 
“Stationary source” found at Section 
9.1.1. of the regulation, EPA is proposing 
approval of the revisions to Regulation 9 
and the NSR-related narrative portion of 
the Rhode Island SIP. The revised 
“Stationary source” definition employs 
the concept that a stationary source 
consists of all the pollutant emitting 
activities which belong to the same 
industrial grouping located on one or 
more contiguous or adjacent properties 
under control of the same person (or 
persons under common control). This 
concept is referred to as the “plant-wide 
definition” of the term “Stationary 
source.” EPA promulgated this “‘plant- 
wide definition” on October 14, 1981 (46 
FR 50766). Prior to this promulgation the 
term “Stationary source” had a “dual 
definition” under 40 CFR 51.18(j)(1)(i) (45 
FR 52743, August 7, 1980). The “dual 
definition” of a stationary source 
encompasses not only the “plant-wide 


definition,” but also each identifiable 
piece of process equipment. 

EPA is taking no action at this time on 
Rhode Island’s revised definition of the 
term “Stationary source” found in 
Regulation 9 at Section 9.1.1. Therefore, 
the “dual definition” of stationary 
source approved for the State of Rhode 
Island on May 7, 1981 (46 FR 25446) for 

VSR purposes under Regulation 9 will 
remain in effect under the federally 
approved SIP. EPA is not taking action 
on Section 1.1 because of the decision in 
Natural Resources Defense Council, Inc. 
v. Gorsuch, 685 F.2d 718 (D.C. Cir. 1982). 
If this decision becomes effective in its 
present form, it will vacate the October 
14, 1961 regulations (46 FR 50766) upon 
which the revision is based. 

Action: EPA proposes: (1) to approve 
revisions made ic Air Pollution Control 
Regulations Number 9 (except the 
revision to the definition of “Stationary 
source” found in Section 9.1.1.) and 
Section VI, Part II of the narrative as 
submitted by the DEM on May 14, 1982 
and July 1, 1982, respectively, for NSR 
under the Rhode Island SIP. (2) to 
remove the conditions imposed on its 
approval of Rhode Island’s NSR plan (46 
FR 25446) because those conditions have 
been satisfied by the revisions to 
Subsections 9.1.5, 9.1.7., 9.1.8., and 9.1.9. 
submitted May 14, 1982 by the DEM. 

EPA is not taking action at this time 
on the revised definition of “Stationary 
Source” in section 9.1.1 of Regulation 9, 
submitted on May 14, 1982 by the DEM. 


Section II—Rhode Island’s Emission 
Banking Rules 


In its May 7, 1981 approval of Rhode 
Island’s NSR plan (46 FR 25446), EPA 
took no action on Section 9.12 of 
Regulation 9, entitled Banking of 
Emissions. 

On April 7, 1982 EPA proposed its 
Emission Trading Policy Statement 
(ETPS) (47 FR 15076). EPA has reviewed 
Rhode Island's rules for banking 
emission under Section 9.12 of 
Regulation 9, and found them consistent 
with the ETPS. 

Under Rhode Island’s banking rules 
the administering agency for banking 
emission reductions is the DEM, Air and 
Hazardous Materials Division. The 
Director of the DEM will maintain a 
registry of available approved banked 
emissions. The registry will be available 
for inspection during normal business 
hours at the office of the DEM given in 
the ADDRESSES section of the notice. 

Elements of Rhode Island's banking 
rules include: 
¢ Emission reductions must be surplus, 

permanent and quantifiable. 
¢ Emission reductions achieved will be 
incorporated into both a source's 


' 
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construction and operating permits 
to make them enforceable by DEM 
and EPA. 

¢ Emission reductions achieved prior to 
August 7, 1977 are not elibible for 
banking. 

Emission reductions achieved during 
the time period between August 7, 
1977 and the effective date of this 
regulation may be banked providing 
the source can present an adequate 
demonstration of actual emission 
reductions to the Director of the 
DEM. 

¢ Emission reductions achieved after 
the effective date of the regulation 
may be banked if a request is 
submitted within six months of the 
emission reduction. 

No banked emission reductions may 
be transferred unless approved in 
writing in advance by the Director 
of the DEM. 

Under Rhode Island's rules, once an 
emission reduction is achieved by a 
source the amount of the reduction 
eligible to be banked is determined by 
the following formula: 

A=B[1-C(D/E)] 
Where: 

A=emission reductions eligible to be 

banked (TPY) 

B=proposed total emission reduction 


C=percent reduction needed to meet the 
national ambient air quality standards 
(NAAQS) in the year when the emission 
reduction was achieved (%) 

D=the number of months an emission 
reduction was achieved prior to the 
projected attainment date in the current 
SIP (months) 

E=the number of months until the 
projected attainment date in the current 
SIP (months) 


This formula provides for “up front” 
discounting of emission reductions prior 
to banking, and assures that, once 
banked, an emission reduction will not 
be further reduced. The discounting is 
prorated according to: 

(1) The percentage reduction needed 
to meet the NAAQS for the year in 
which the emission reduction was 
achieved, 

(2) The amount of time between the 
achievement of the emission reduction 
and the projected attainment date for 
meeting the NAAQS, and 

(3) The time between the application 
for banking an emission reduction and 
the projected attainment date for 
meeting the NAAQS. 

The Director of the DEM will notify 
the source of the amount of its emission 
reduction credited for banking. That 
written notification will also state that 
the banked emission reductions will not 





be reduced due to possible future 
changes in the percent reduation needed 
to meet the NAAQS. 

The use of banked emissions, under 
Rhode Island's rules, is limited to 
meeting applicable offset requirements 
of the NSR plan. Banked emissions may 
not be used in bubble or neting trades 
under Rhode Island's rules. Therefore, 
the use of banked emissions under 
Rhode Island's rules is more restrictive 
than required under EPA's ETPS (47 FR 
15076). 

Rhode Island’s complete banking rules 
and EPA's evaluation are detailed in a 
memorandum dated October 15, 1980 
entitled, “Rhode Island NSR Plan.” 
Copies of that memorandum are 
available upon request from the EPA 
Regional Office specified in the 
ADDRESSES section of this notice. 

Interested parties may participate in 
the Federal rulemaking procedure by 
submitting written comments to the 
address above. 

The Administrator's decision to 
approve or disapprove the plan 
revisions will be based on whether they 
meet the requirements of Sections 
110(a)(2)(A)-(K) and 110(a)(3) of the 
Clean Air Act, as amended, and EPA 
regulations in 40 CFR Part 51. 

Under 5 U.S.C. 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
impact on a substantia! number of small 
entities (46 FR 8709). 

Under Executive Order 12291, today’s 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review 


List of Subjects in 40 CFR Part 52 


Air Pollution Control, Ozone, Sulfur 
Oxides, Nitrogen Dioxide, Lead, 
Particulate Matter, Carbon Monoxide, 
Hydrocarbons, Intergovernmental 
Relations. 

(Secs. 110{a) and 301{a} Clean Air Act, as 

amended, 42 U.S.C. 7410{a) and 7601(a)) 
Dated: November 10, 1982. 

Lester A. Sutton, 

Acting Regional Administrator, Region 1. 


[FR Doc. 83-2951 Filed 2~2-83; 8:45 am} 
BILLING CODE 6560-50-M 


40 CFR Part 123 
{[SW-5 FRL 2298-3] 
Hazardous Waste Management 


Programs; Phase | interim 
Authorization Hearing for Ohio 


AGENCY: Environmental Protection 
Agency (EPA), Region V. 


ACTION: Notice of public hearing and 
public comment period. 


SUMMARY: EPA regulations to protect 


human health and the environment from 
the improper management of hazardous 
waste were published in the Federal 
Register on May 19, 1980 [45 FR 33063}. 
These regulations include provisions for 
authorization of State programs to 
operate in lieu of the Federal program. 
Today EPA is announcing the 
availability for public review of the 
Ohio application for Phase I Interim 
Authorization, inviting public comment, 
and giving notice of public hearing to be 
held on the application. 

DATES: Comments on the Ohio Interim 
Authorization application must be 
received by March 26, 1983. 

Public Hearing: EPA will conduct a 
public hearing on the Ohio Interim 
Authorization application at 1:30 p.m. on 
March 16, 1983. EPA reserves the right to 
cancel the public hearing if significant 
public interest in a hearing is not 
expressed. The State of Chio will 
participate in the public hearing. 


ADDRESSES: The public hearing will be 
held at 1:30 p.m. on March 16, 1983, at 
the Ohio Environmental Protection 
Agency, Room 303, 361 East Broad 
Street, Columbus, Ohio. 

Copies of the Interim Authorization 
application are available at the 
following addresses for inspection by 
the public during normal business hours: 

(1) Ohio Environmental Protection 
Agency, 361 East Broad Street, 
Columbus, Ohio. Telephone (614) 466- 
7220 for other locations within the State; 

(2) U.S. Environmental Protection 
Agency, Region V, Waste Management 
Division, Waste Management Branch, 
230 South Dearborn, Chicago, Illinois 
60604; 

(3) U.S. Environn:ental Protection 
Agency, Library, Room 2404, 401 M 
Street, S.W., Washington, D.C. 20460. 

Written comments and notification of 
intent to provide oral comments at the 
hearing and requests for transcripts of 
the hearing should be sent to: Judy 
Kertcher, Chief, Regulatory Analysis 
and Information Unit, Waste 
Management Branch, U.S. 
Environmental Protection Agency, 
Region V, 230 South Dearborn, Chicago 
Illinois 60604. 


FOR FURTHER INFORMATION CONTACT: 
Patricia Vogtman, Regulatory Analysis 
and Information Unit, Waste 
Management Branch, U.S. 
Environmental Protection Agency, 230 
South Dearborn, Chicago, Dlinois 60604, 
(312) 886-7450. 
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SUPPLEMENTARY INFORMATION: 


I, Background 

On May 19, 1980, (45 FR 33063), 
pursuant to the requirements of § 3001 
through 3006 of the Resource 
Conservation and Recovery Act of 1976, 
(Act), as amended, EPA promulgated 
Phase I of its regulations to protect 
human health and the environment from 
the improper management of hazardous 
waste. Section 3006 of the Act provides 
for the Authorization of a State to 
administer and enforce a hazardous 
waste management program in lieu of 
the Federal program. EPA Phase I 
regulations established, among other 
things: the initial identification and 
listing of hazardous wastes; standards 
applicable to generators and 
transporters of hazardous waste, 
including a manifest system; and the 
“interim status” standards applicable to 
existing hazardous waste management 
facilities before they receive permits. 
The regulations also provide for two 
different types of EPA approval of State 
programs; (1) Interim Authorization 
which will become effective in phases 
and which may extend until January 26, 
1985, and (2) Final Authorization. 
Although for Final Authorization the 
State must have a program which is 
“equivalent to” and “consistent with” 
the full Federal program, during Interim 
Authorization States need programs that 
are only “substantially equivalent” to 
the Federal program. 

Any State may submit evidence of a 
hazardous waste program existing 
pursuant to State law and may request 
Interim Authorization to administer and 
enforce such a program. 

EPA shail grant Interim Authorization 
if the evidence submitted by a State 
demonstrates that the State program is 


* substantially equivalent to the Federal 


program. 

On January 7, 1983, the State of Ohio 
submitted its complete application for 
Phase I Interim Authorization of its 
hazardous waste management program. 
This notice solicits public comments on 
the State of Ohio’s application and its 
hazardous waste management program. 
The elements of the Federal program are 
listed in the May 19, 1980, Federal 
Register. A full description of the 
requirements and procedures for Interim 
Authorization of a State hazardous 
waste program are listed in Part 123 
Subpart F [45 FR 33479], and as 
amended January 26, 1981 [46 FR 8298}. 
To receive Interim Authorization a 
State’s hazardous waste management 
program must be substantially 
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equivalent to the Federal program and 
must meet the requirements in § 123.128. 
Copies of the State submittal are 
available for public inspection and 
comment as noted above. A public 
hearing is to be held on the submittal, 
unless significant public interest is not 
expressed, also as noted above. 


II. Conduct of Hearing 


The hearing is intended to provide an 
opportunity for interested persons to 
present their views and submit 
information for consideration by EPA in 
the decision whether to grant Ohio 
Interim Authorization for Phase I of the 
RCRA program. 

A panel of EPA employees involved in 
relevant aspects of the decision will be 
present to receive the testimony. The 
hearing will be informally structured. 
Representatives from the State of Ohio 
will testify first and present a short 
overview of the State program. Other 
commentors will then be called in the 
order in which their requests were 
received by EPA. 

As time allows, persons who did not 
sign up in advance but who wish to 
comment on the State’s application for 
Phase I Interim Authorization will also 
be given an opportunity to testify. As a 
general rule, in order to ensure 
maximum participation and allotment of 
adequate time for all speakers, 
participants should limit the length of 
their statements to 10 minutes. 


Il. Preparation of Transcripts 


A transcript of the comments received 
at the hearing will be prepared. To 
ensure accurate transcription, 
participants should provide written 
copies of their statements to the hearing 
chairperson. Transcripts will be 
availahb!e at cost upon request from the 
address listed above approximately two 
weeks after the hearing. 

Under Executive Order 12291 (Order), 
EPA must judge whether an action is a 
“major rule” and, therefore, subject to 
the requirements of a regulatory impact 
analysis. Todays’s action is not a major 
rule, since it merely announces receipt 
and availability of the documents 
submitted by the State of Ohio and the 
public comment period. Rulemaking 
action on these documents will be 
detailed in a separate Federal Register 
notice. 

Dated: January 24, 1983. 

Alan Levin, 

Acting Regional Administrator. 
[FR Doc, 83-2974 Filed 2-2-83; 6:45 am} 
BILLING CODE 6560-50-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


46 CFR Parts 25, 33, 35, 94, 97, 107, 
108, 109, 160 192, and 196 


[CGD 82-075a] 


Exposure Sults; Requirements for 
Mobile Offshore Drilling Units and 
Other Oceangoing and Coastwise 
Vessels 


AGENCY: Coast Guard, DOT. 
ACTION: Proposed rules. 


SUMMARY: This proposal would require 
exposure suits for personnel on board 
mobile offshore drilling units and on 
certain oceangoing and coastwise tank 
vessels, cargo and miscellaneous 
vessels, and oceanographic vessels. 
Vessles and units operating in waters 
where the water temperature does not 
present a severe threat of injury due to 
exposure would be exempted from the 
requirements. It would also permit the 
carriage of exposure suits in lieu of life 
preservers on uninspected vessels not 
carrying passengers for hire. The need 
for this action arises from casualties in 
which some of the loss of life might have 
been prevented if the persons on board 
had been provided with exposure suits. 
These regulations are intented to 
prevent some of the loss of life that can 
occur when persons are forced to enter 
the water after abandoning ship. A 
number of minor revisions to existing 
regulations are also proposed. 


DATE: Comments must be recieved on or 
before May 4, 1983. 


ADDRESSES: (1) Comments should be 
mailed to the Commandant (G-CMC/44) 
(CGD 82-075a), U.S. Coast Guard, 
Washington, D.C. 20593. Between the 
hours of 7:00 A.M. and 5:00 P.M. Monday 
through Friday, comments may be 
delivered to, and are available for 
inspection and copying at the Marine 
Safety Council (G-CMC/44) Room 4402, 
U.S. Coast Guard Headquarters, 2100 
Second St., SW., Washington, D.C. 

(2) The Draft Evaluation has been 
included in the public docket for this 
rulemaking and may be examined at the 
Marine Safety Council (G~CMC/44) at 
the address listed above. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Markle, Office of Merchant 
Marine Safety (G-MVI-3/24), 
Department of Transportation, U.S. 
Coast Guard Headquarters, Washington. 
D.C. 20593, (202) 426-1444. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
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arguments. Comments should include 
the name and address of the person 
making them, identify this Notice (CGD 
82-075a) and the specific section to 
which each comment applies, and give 
reasons for the comments. If an 
acknowledgement is desired, a stamped, 
self addressed postcard should be 
enclosed. The proposal may be changed 
in light of comments received. All 
comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. 

No public hearing is planned, but one 
will be held if a written request for a 
hearing is received from anyone raising 
a genuine issue. 


Drafting Information 


The principal persons involved in 
drafting these regulations are: Mr. 
Robert Markle, Office of Merchant 
Marine Safety, and Mr. Michael Mervin, 
Office of the Chief Counsel. 


Discussion of the Proposed Regulations 
and Major Issues 


a. Mobile Offshore Drilling Units. 
This proposal would require that 
MODU’s be equipped with exposure 
suits for all persons on board to be 
stowed in or near the berthing area. In 
addition, it is proposed to require 
exposure suits at each work station 
sufficient for the number of persons 
normally assigned to that station at one 
time, unless the work station is readily 
accessible to the berthing area (and the 
exposure suits stowed in that location). 
Related changes are proposed for boat 
drills and equipment marking. 

The need for exposure suits on mobile 
offshore drilling units (MODU’s) was 
demonstrated by the loss of the MODU 
OCEAN RANGER off Newfoundland, 
Canada, on February 15, 1982. All 84 
persons on board the OCEAN RANGER 
lost their lives when the unit sank. 
Twenty-two of the bodies were 
recovered after the casualty and the 
primary contributing factor in their 
deaths was attributed to hypothermia 
(loss of body heat, in this case due to 
immersion in cold water). The water 
temperature at the site was 29°F (—2°C). 
The Coast Guard Marine Board of 
Investigation for the casualty estimated 
that the chances for rescue were 
excellent for anyone able to survive in 
the water for up to two hours after the 
casualty. 

Standby boats were on scene when 
the OCEAN RANGER was abandoned 
at approximately 1:30 A.M. in heavy 
seas. It is not known exactly how many 
people escaped the sinking rig in 
lifeboats, but shortly afterwards, a group 





of survivors in a damaged lifeboat came 
alongside one of the standby boats. 
Approximately eight persons exited the 
lifeboat as it capsized. In spite of the 
short distance from the lifeboat to the 
standby boat, none of these individuals 
survived. Witnesses report that none of 
the persons in the water were able to 
assist in their own rescue. 

As t but undetermined 
number of people had entered the water, 
as witnessed by the lights and 
retroreflective material on lifejackets 
that were sighted by helicopter and 
standby boat rescue forces. None of 
these persons survived even though 
rescue forces were on scene and in 
position to effect rescue within one-half 
hour of the time the persons entered the 
water. 

As a result of findings to date, the 
Coast Guard Marine Board of 
Investigation and the National 
Transportation Safety Board (NTSB) 
both recommended that all personnel on 
U.S. flag MODUs and foreign flag 
MODUs operating under U.S. lease (i-e., 
on the U.S. outer continental shelf) be 
provided with approved exposure suits 
during such times, or at such locations, 
as would expose personnel to severe 
hypothermia conditions during an 
abandon ship evolution. This proposal 
addresses U.S. flag MODUs under 
Subchapter I-A of Title 46 of the Code of 
Federal Regulations (those contracted 
for on or after January 3, 1979). A similar 
proposal for other U.S. MODUs and for 
foreign flag MODUs on the U.S. outer 
continental shelf is in another proposal 
(CGD 82-075b) elsewhere in this edition 
of the Federal Register. 

The Coast guard Marine beard noted 
that Canadian authorities have required 
the remaining MODUs operating in the 
area where the OCEAN RANGER was 
lost, to have exposure suits for 100% of 
the persons on board prior to their 
return to drilling sites. In November 
1982, these units were required to have 
exposure suits for 200% of the persons 
on 

b. Offshore Supply Vessels. The Coast 
Guard Marine Board further 
recommended that the requirement for 
exposure suits include U.S. flag Offshore 
Support Vessels (OSVs) associatec| with 
the MODUs. Another regulatory project 
(CGD 82-004) will propose unified rules 
for all new OSVs, and the requirements 
for exposure suits on new OSVs will be 
addressed in that notice to be published 
at a future date. This proposal addresses 
existing OSVs which are oo as 
cargo vessels, and which would be 
affected by the changes discussed in the 
following paragraph. 

c. Oceangoing and Coastwise Tank, 
Cargo and Miscellaneous, and 


Oceanographic Vessels. This proposal 
would extend the existing requirements 
for exposure suits on Great Lake vessels 
to all U.S. flag oceangoing and 
coastwise tank vessels, cargo and 
miscellaneous vessels, and 
oceanographic vessels. The exposure 
suit requirement would-not apply to 
vessels with totally enclosed lifeboats 
on each side with sufficient capacity to 
accommodate all persons on board. 

On January 10, 1977, the coastal 
tankship CHESTER A. POLING broke up 
and sank in 30° F (—1° C) water off 
Cape Ann, MA. Of the seven persons on 
board, six were rescued from the water 
suffering from hypothermia, and one 
who was not wearing a life preserver 
was lost. Surface and helicopter rescue 
forces were on scene when the POLING 
sank at mid-day. The loss of life might 
have been greater if rescue forces had 
not been on scene, or if the accident had 
happened at night. 

As a result of the loss of the Chester 
A. Poling, NTSB recommended that 
exposure suits be required for each 
crewman on vessels that normally 
operate in areas of cold air or sea 
temperatures. The Coast guard Marine 
Board of Investigation recommended 
that consideration be given to amending 
regulations to require carriage of 
exposure suits. 

Other casualties have resulted in 
similar recommendations on exposure 
protection: 

1. M/V Maryland, 18 Dec 1971 (6 lives 
lost, 1 survivor hospitalized for 
treatment of exposure)}—NTSB 
recommended adequate thermal 
protection for seamen on all commercial 
vessels. 

2. M/V Comet, 19 May 1973 (12 lives 
lost, 4 missing, 11 survivors}—NTSB 
recommended cold water survival 
equipment for vessels operating in 
waters with temperatures below 60° F. 
The Coast Guard Marine Board 
recommended lifesaving devices to keep 
people out of the water when prevailing 
water temperature is expected to be 
below 60° F. 

3. SS Edmund Fitzgerald, 10 Nov 1975 
(29 missing and presumed dead)—The 
Marine Board recommended exposure 
suits for everyone on board Great Lakes 
vessels during the severe weather 
season. 

As a result of the Edmund Fitzgerald 
casualty and the report of the Marine 
Board of Investigation published 26 July 
1977, approval specifications for 
exposure suits were developed and a 
final rule was published April 10, 1980 
that requires exposure suits on Great 
Lakes vessels. In the preamble to this 
rule, it was stated that the Coast Guard 
was working within IMCO (now IMO, 
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International Maritime Organization) to 
develop requirements for exposure suits 
on oceangoing vessels. These efforts are 
now virtually completed, and an 
exposure protection requirement for 
vessels without totally enclosed 
lifeboats has been incorporated in a 
draft revision of Chapter Hl of the Safety 
of Life at Sea Convention (SOLAS). 
(Under the proposed revision, immersion 
suits (exposure suits) or a combination 
of immersion suits and “thermal 
protective aids” would be required on 
cargo vessels not equipped with totally 
enclosed lifeboats.) 

d. Exemption for vessels with totally 
enclosed lifeboats. Tank vessels, cargo 
and miscellaneous vessels and 
oceanographic vessels with totally 
enclosed lifeboats on each side capable 
of accommodating all persons on board 
would not be required to carry exposure 
suits under this proposal. This 
exemption would not apply to MODUs. 
In general, it is believed that totally 
enclosed lifeboats provide sufficient 
exposure protection. In the case of the 
Ocean Ranger, many of the persons on 
board apparently did not get to the 
lifeboats, and the lifeboats that were 
launched were severely damaged so that 
they did not keep those on board out of 
the water. Many persons on board the 
Norwegian Alexander L. Kielland, a 
semi-submersible rig that capsized in 
the North Sea in March, 1980 were also 
unable to get to the totally enclosed 
boats, or were in boats that were 
severely damaged. Apparently, the 
characteristics of MODUs are such that 
those on board are less likely to be able 
to successfully abandon in the boats 
than is the case on more conventional 
vessels. The Norwegian government has 
introduced a requirement for exposure 
suits on their MODUs, and so has the 
Canadian government as discussed 
previously. 

e. Exemption for vessels operating in 
warm waters. The requirements for 
exposure suits would not apply to any 
vessel operating in waters between 35°N 
latitude and 35°S latitude, or on the 
outer continental shelf of the United 
States in the Atlantic Ocean south of 
38°N latitude, since the water 
temperature in these areas is usually 
above 60°F (15.5°C) and would therefore 
not present an immediate threat from 
hypothermia. 

The risk of hypothermia exists in 
virtually all waters with temperatures 
less than 70°F, however, the degree of 
risk increases with decreasing water 
temperatures. It is impossible to state 
with certainty what a person's survival 
time will be in any given water 
temperature since this varies widely 
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with the physical condition of the 
person in question, the type of ve 
being worn, and the 

conditions. It can be stated that the the 
expected survival time of a person 
without special protective garments will 
be on the order of minutes in near- 
freezing waters. This was borne out in 
the OCEAN RANGER casualty where 
those whe entered the water were 
unable to survive during the short period 
of time that they were im the water. The 
water temperature selected to determine 
where the exposure suit requirement 
should apply is 60°F (15.5°C}. Although 
this temperature is not risk-free in terms 
of hypothermia, it is high enough that a 
person of average body build, in good 
health, wearing work clothes and a life 
preserver could be expected to survive 
approximately 8 hours. This estimate is 
subject to wide variation depending 
upon the physical characteristics of the 
person involved, type of clothing, and 
weather and sea conditions. Using the 
60°F criterion, waters on the U.S. outer 
continental shelf in the Atlantic Ocean 
south of 38°N latitude would be 
exempted from the exposure suit 
requirement, as would other waters 
within 35°N and 35°S latitude 
worldwide. The temperature in these 
waters is usually above 60°F (15.5°C} 
and generally does not fall below 57°F 
(14°C). The only exceptions are the 
waters off the Pacific coast of South 
America, and the East China Sea and 
waters just east of Japan (based on 
Washington, W.M. and Theil, L.G., 
“Digitized Global Monthly Mean Ocean 
Surface Temperatures”, National Center 
for Atmospheric Research, Boulder, CO, 
Report NCAR-TN-54, December 1970). 
Since most U.S. vessels in these twa 
areas would not be limited to a certain 
geographic area of operation, it is not 
proposed to provide for these exceptions 
in the regulations. The exempted U.S. 
coastal areas would include the Gulf of 
Mexico, the Pacific Ocean from norih of 
the Santa Barbara channel south, the 
Pacific Ocean areas surrounding 
Hawaii, and the Atlantic Ocean outer 
continental shelf from the Virginia shore 
south. 

Since risk of hypothermia is a function 
of water temperature, the regulation 
could be besed on the water 
temperature where the unit or vessel is 
operating, For example, exposure suits 
could be required at all times while 
operating in waters less than 60°F. 
While this type of regulation would be 
more directly related to the risk, it 
would be an administrative problem for 
both vessel operators and enforcement. 
It is believed that most vessels operating 
beyond the 35° latitude limit would have 


to purchase exposure suits anyway to 
comply with the requirement for some 
portion of the year, so very little money 


-would be saved by such a requirment. 


Exemptions may still be considered for 
special cases where a vessel may 
operate above 35° latitude limit (38° on 
Atlantic coast) in warm temperature 
conditions. 

Under the draft revision of Chapter Hi 
of SOLAS, vessels operating constantly 
in warmer waters could be exempted 
from the contemplated requirements for 
exposure protection. 

f. Uninspected vessels and carriage of 
exposure suits in liew of Iife preservers. 
Because exposure suits as presently 
constructed de not automatically bring 
an unconscous person to the face-up 
position, they cannot be classified as life 
preservers. Because exposure suits are 
too bulky to wear as a precaution or for 
doing extensive work, they do not 
totally replace life preservers. The 
exception to this is on uninspected 
vessels, primarily fishing vessels, where 
life preservers are generally not worn as 
a precautionary measure or for working. 
Because of these considerations, 
carriage of exposure suits in lieu of life 
preservers cannot be considered for 
vessels, other than unimspected vessels 
at the present time. 

On uninspected vessels, this proposal 

permit suits to be 
substituted for the required life 
preservers, buoyant vests, or special 
purpose buoyant water safety devices; 
provided that the vessel is not carrying 
passengers for hire. 

One of the earliest groups to recognize 
the need for exposure protection was 
commercial fishermen. Their boats 
comprise a major part of the U.S. 
uninspected vessel fleet. These vessels 
frequently work in cold, severe weather, 
and over the past ten years it is 
estimated that 200 to 300 fishermen have 
been saved wearing exposure suits after 
abandoning ship. These vessels are 
required to carry @ life preserver for 
everyone on board (or buoyant vest or 
special purpose water safety buoyant 
device in the case of vessels under 40 ft. 
not carrying passengers). Since exposure 
suits are not life preservers and cannot 
be counted toward meeting this 
requirement, operators that choose to 
carry exposure suits must still carry life 
preservers for everyone on board. The 
Coast Guard has authority to allow 
substitution of exposure suits for life 
preservers on an vessel not 
carrying passengers for hire {46 U.S.C. 
526e). 

At the request of local fishermen, the 
Thirteenth Coast Guard District, Seattle, 
WA, recommended that exposure suits 


be allowed to be carried in lieu of life 
preservers on uninspected vessels. It 
was pointed out that when exposure 
suits are carried, they are the preferred 


purposes only 
since they are generally not used at any 
other time. 

g. Personal flotation device lights and 
whistles. All exposure suits carried 
under these rules would be required to 
have personal flotation device lights so 
that the exposure suits would have the 
same type of night detection aids as life 
preservers. (Coast Guard approved 
exposure suits are constructed with 
retroreflective material attached to 
them.) Note that this would result in a 
new requirement for exposure suits on 
Great Lakes vessels. These lights were 
not required when the final rule for 
exposure suits on the Great Lakes was 
adopted because the regulations 
covering these lights had not been 
adopted at that time. 

Whistles would be required on 
exposure suits on vessels which are now 
required to have whistles on life 
preservers, Changes to the whistle 
requirements are also proposed to make 
them less restrictive and more 
performance oriented. Multi-tone 
whistles would be permitted as well as 
ball-type whistles. The whistle lanyard 
would be required to be long enough to 
allow the whistle to reach the mouth of 
the wearer, instead of the present 
requirement for a 3 foot lanyard capable 
of extending 15 in. from the body of the 
device. 

h. Exposure suit specification 
regulation. Several revisions, 
clarifications, and corrections are 
proposed to the specification regulation 
for exposure suits (46 CFR 160.071). 
Those which are not simply editorial 
improvements are as follows: 

1. The present version of the 
specification regulation provides for 
adult size and child size exposure suits. 
It has been found that there are persons 
too large for the adult size suit, and that 
manufacturers have been requested to 
provide approved oversize adult suits. 
These suits are identical to the adult suit 
except for the extra material provided to 
increase the size of the suit. 
Accordingly, revisions to provide for 
oversize adult suits are proposed for 
§§ 160.071-7(c), -O(m), —11{a}{1), and ~ 
17(a) 

2. Revisions to §§ 160.071-11{a)(2) and 
-11(a){3) are proposed to more ciearly 
describe the desired floating position in 
the suit. These suits generally have 
flotation material from head to toe, 
resulting in a horizontal floating 





position. This position is tiring to 
wearers of the suit since they must hold 
their heads up and out of the water to 
see around them. To eliminate this 
problem, manufacturers have provided 


an inflatable auxiliary buoyancy device — 


to support the head out of the water. In 
the existing regulations, this modified 
position is described as “a more upright 
stable floating position” with “the torso 
* * * inclined slightly backward from 
the upright position.” While the 
inflatable auxiliary buoyancy device 
generally provides such an effect to a 
slight degree, its most important 
function is to support the head out of the 
water, tilted up from horizontal between 
30° and 80°. The proposed revision 
reflects this as a performance 
requirement. 

3. Several failures have been reported 
in the inflation tube arrangement used 
on the inflatable auxiliary buoyancy 
device. These failures occurred in tube 
joints that had been glued but not 
clamped together, and in unreinforced 
flanges used to join the tube to the 
inflatable device. New § 160.071-9(p) is 
proposed to require clamped joints and 
reinforced flanges on these inflation 
tubes. 

4. A specific requirement for 
instructions on use of the inflation 
device is proposed a3 a new § 160.071- 
15(d). These instructions have not 
always been provided with the suits and 
the method of operating the device may 
not always be apparent. 

5. Two new marking requirements are 
proposed in §§ 160.071-23(c) and -23(d). 
One would require a marking to be 
added to child size suits stating 
“Children Require Adult Assistance for 
Donning and Use.” It has been found 
during testing that many children are 
unable to don their suits without adult 
assistance. The other proposal would 
require marking of suits with removable 
auxiliary buoyancy devices to the effect 
that a suit is not approved without the 
device. 

6. Section 160.07-17(e) contains a test 
of the thermal insulation properties of 
the material used in the suit. A standard 
neoprene material is the basis of 
comparison. The thermal conductivity of 
this standard material is given in 
§ 160.071-17(e){1)(iii) as 0.050 watt/ 
Meter-°K (0.346 Btu-in/hr.-sq. ft.-°F), but 
testing over the past several years has 
revealed that this number is slightly too 
low to be truly representative. It is 
proposed to change the maximum 
thermal conductivity in § 160.071- 
17(e)(1) (iii) to 0.055 watt/meter-°K (0.38 
Btu-in./hr.-sq. ft.-°F). 

7. It is proposed to revise §§ 160.071— 
25(b) and -25(c) to reject suits found 
during production testing to have a 


measured buoyancy that differs by more 
than 10% from the suit tested for 
approval. Such suits would be 
considered significantly different from 
the suit originally approved and some 
investigation into the reason for the 
variation would have to be made. 


Draft Evaluation 


A Draft Evaluation has been prepared 
for these regulations in accordance with 
the Department of Transportation’s 
Order on Regulatory Policies and 
Procedures. That order (DOT 2100.5, 5/ 
22/80) requires that the evaluation 
quantify, to the maximum extent 
practicable, the estimated cost of the 
regulations to the private sector, 
consumers, and federal, state and local 
governments, as well as the anticipated 
benefits and impact of the regulations. 
The Draft Evaluation also includes the 
Environmental! Assessment required by 
the National Environmental Policy Act 
of 1969 (P.L. 91-190). This proposed 
rulemaking has also been evaluated 
under Executive Order 12291 (“Federal 
Regulation,” 2/17/81, 46 FR 13193, 2/19/ 
81), and has been deiermined not to be a 
“major rule” as defined in that order 
since the annual effect on the economy 
would be less than $100 million and no 
major increase in prices will result. 

These regulations are expected to 
affect approximately 5000 uninspected 
vessels and 1100 inspected vessels and 
MODUs. This number includes 
approximately 31 U.S. registered 
MODUs contracted for before January 3, 
1981, and one foreign registered MODU 
which would be affected by the changes 
to 46 CFR 109 proposed in this notice, as 
well as the changes to 33 CFR 144 
proposed under docket CGD 82-075b. 
The proposed regulations would result 
in an initial cost of about $13,858,000. 
These costs will be imposed directly on 
the private sector (the operators of 
affected vessels). The operators are 
expected to pass the costs through to the 
ultimate consumers of affected maritime 
services in the form of price increases. 
However, because the cost of the 
proposal is spread over a large number 
of vessels, increases in individual prices 
will be negligible. The average initiai 
cost of these proposed regulations 
would be about $12,600 for each affected 
inspected vessel. 

The average annual upkeep or 
replacement cost for each affected 
inspected vessel is approximately 

1,400. The average annual savings for 
each affected uninspected vessel 
resulting from elimination of the 
requirement to carry life preservers, is 
estimated to be about $6. Since about 
5000 vessels are expected to take 
advantage of this option, these annual 
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savings are estimated to be $30,000. The 
estimated total annual cost including the 
effect of this savings is therefore 
$1,480,000. 

There is no effect on federal, state, 
and local governments except in their 
capacities as consumers of maritime 
services. Implementation and 
enforcement of these rules would be 
accomplished within the scope of 
current Coast Guard marine safety 
activities, so that there will not be any 
need for additional federal budget 
commitments. 

The primary benefit identified for the 
proposal is to improve the chances of 
survival for persons that have to enter 
cold water as a result of a vessel 
casualty. There is no valid statistical 
basis for predicting the number of lives 
that might be saved by these 
regulations, but it is felt that perhaps 30 
persons that were near rescue vessels in 
th OCEAN RANGER casualty might 
have survived long enough to be rescued 
if they had been wearing exposure suits. 

Under the Regulatory Flexibility Act 
(P.L. 96-354), it is certified that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The small entities that would be 
affected by the rule are operators of 
some of the 5000 uninspected vessels 
that would realize an estimated average 
$6 annual savings. 


List of Subjects 
46 CFR Pari 25 

Marine safety, Uninspected vessels. 
46 CFR Paris 33 and 35 

Barges, Marine safety, Tank vessels. 
46 CFR Parts 94 and 97 

Cargo vessels, Marine safety. 
46 CFR Parts 107, 108, and 109 


Marine safety, Mobile offshore drilling 
units. 


46 CFR Part 160 
Marine safety 
46 CFR Parts 192 and 196 


Marine safety, Oceanographic vessels. 

In consideration of the foregoing, it is 
proposed to amend Title 46 of the Code 
of Federal Regulations as follows: 


SUBCHAPTER C—UNINSPECTED VESSELS 
PART 25—REQUIREMENTS 


Subpart 25.25—Life Preservers and 
Other Lifesaving Equipment 


1. By adding a new § 25.25-5 (e) as 
follows: 
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§ 25.25-5 Life preservers and other 
lifesaving equipment required. 
* * * oe * 


(e) Each vessel not carrying 
passengers for hire may substitute an 
exposure suit for a life preserver, boyant 
vest, or special purpose water safety 
buoyant device required 
paragraphs (b) or (c) of this section. 
Each exposure suit carried in 
accordance with this paragraph must be 
of a type approved under Subpart 
160.071 of this chapter. 


(46 U.S.C, 526e; 49 CFR 1.46) 
2. By revising paragraph (a) of § 25.25- 
9 as follows: 


§ 25.25-9 Storage. 

(a) The lifesaving equipment designed 
to be worn required in § 25.25-5(b), (c} 
and (e) must be readily accessible. 


(46 U.S.C. 526p; 49 CFR 1.46) 


3. By revising paragraphs (b) and (c) 
of § 25.25-13 as follows: 


§ 25.25-13 Personal flotation device lights. 
* * * * * 

(b) Each exposure suit carried in 
accordance with § 25.25-5(e), each life 
preserver, each special purpose water 
safety buoyant device intended to be 
worn, and each buoyant vest must have 
a personal flotation device light that is 
approved under Subpart 161.012 of this 
chapter. 

(c) Each light required by this section 
must be securely attached to the front 
shoulder area of the exposure suit, life 
preserver, or other personal flotation 
device. 


* * * * * 


(46 U.S.C. 526p; 49 CFR 1.46) 


SUBCHAPTER D—TANK VESSELS 


4. By revising the table of contents for 
Part 33 as follows: 


PARTS 33—LIFESAVING EQUIPMENT 


* * * * * 


Subpart 33.35—Life Preservers 


Sec. 

33.35-1 Number and type required—TB/All. 

33.35-5 Distribution and stowage—TB/All. 

33.35-10 Shipboard inspections—TB/ All 

33.35-15 Requirements for life preservers— 
TB/AlL 

33.35-25 Retroeflective material—TB/AIL 


Subpart 33.37—Exposure Suits 

33.37-1 Applicability—TB/OCL. 

33.37-5 Number and type required—TB/ 
OCcL. 

33.37-10 Shipboard inspections—TB/OCL. . 

33.37-15 Stowage containers—TB/OCL. 


Subpart 33.38—Personal Flotation Device 
Lights and Whisties 


33.38-1 Personal flotation device lights— 
TB/OCL. 


33.38-5 


* * 


Whistles—T/O 


Subpart 33.35—Life Preservers 


§ 33.35-1 [Amended] 

5. By removing § 33.35~1{c} {replaced 
by § 33.38-5). 
§ 33.35-20 [Removed] 

6. By removing § 33.35-20 (replaced by 
§ 33.38-1). 
Subpart 33.37—Exposure Suits 

7. By revising § 33.37-1 as follows: 


§ 33.37-1 Applicability—TB/OCL. 

This subpart applies toe each tank 
vessel in ocean, coastwise or Great 
Lakes service, except those— 

(a) With totally enclosed lifeboats on 
each side capable of accommodating all 
persons on board, or 

(b) Operating on routes between 35° N 
and 35° S latitude or on the Atlantic 
Ocean outer continental shelf of the 
United States south of 38° N latitude. 


(46 U.S.C. 391a; 49 CFR 1.46} 


8. By revising the heading of § 33.37-5 
as’ follows: 


§ 33.37.5 Number and type required—TB/ 
OCL. 


« * + « am 


(46 U.S.C. 391a; 49 CFR 1.46} 


9. By revising the heading of § 33.37- 
10 as follows: 


§ 33.37-10 Shipboard inspections—TB/ 
OCL. 


* 7 * * * 


(46 U.S.C. 391a; 49 CFR 1.46} 


10. By revising the heading of § 33.37- 
15 as follows: 


§ 33.37-15 Stowage containers—TB/OCL. 
* * * * * 
(46 U.S.C. 391a; 49 CFR 1.46) 

11. By adding a new Subpart 33.38 as 
follows: 


Subpart 33.38—Personal Flotation 
Device Lights and Whistles 


§ 33.38-1 Personal flotation device 
lights—-TB/OCL. 

(a) Each life preserver and each 
exposure suit carried on a vessel 
engaged in ocean, coastwise, or Great 
Lakes service, must have a personal 
flotation device light that is approve 
under Subpart 161.012 of this chapter. 

(b) Each light required by this section 
must be securely attached to the front 
shoulder area of the life preserver or 
exposure suit. 


§ 33.38-5 Whisties—T/O — 


(a) Each life preserver and each 
exposure suit on tankships of 500 gross 
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tons and over on a international voyage 
must be provided with a whistle of the 
ball type or mutli-tone type, of corrosion 
resistant construction, and in good 
working order. 

(b) The whistle must be attached to 
the life preserver or exposure suit by a 
lanyard without hooks, snaps, clips, etc.. 
that is long enough to permit the whistle 
to reach the mouth of the wearer. If the 
lanyard allows the whistle to hang 
below the waist of the wearer, the 
whistle must be stowed in a pocket on 
the life preserver or exposure suit, or 
with the lanyard coiled and stopped off. 


(46 U.S.C. 391a; 49 CFR 1.46) 


12. By revising the table of contents 
for Part 35 as follows: 


PART 35—OPERATIONS 


t . * * * 


Subpart 35.10—Fire and Emergency 
Requirements 


7 * * * * 


33.10-6 Exposure suits—TB/OCL. 


* * . * * 


Subpart 35.30—General Safety Rules 

*. * * * * > 

35.30-50 Stowage of exposure suits—TB/ 
OCL. 

35.30-55 Child size exposure suit—TB/OCL. 


. * * * 7 


Subpart 35.10—Fire and Emergency 
Requirements 


13. By revising introductory, paragraph 
(a) of § 35.10-6 as follows: 


§ 35.10-6 Exposure sults—TB/OCL. 


The master or person in charge of a 
tank vessel carrying exposure suits in 
accordance with Subpart 33.37 of this 
chapter shall ensure that— 

(a) Each crew member wears an 
exposure suit in at leat one fire and boat 
drill per month unless it is impracticable 
due to warm weather; 


* - e * * 


(46 U.S.C. 391a; 49 CFR 1.46} 


Subpart 35.30—General Safety Rules 


14. By revising the introductory 
paragraph of § 35.30-50 as follows: 


§ 35.30-50 Stowage of exposure sults— 
TB/OCL. 

The master or person in charge of a 
tank vessel carrying exposure suits in 
accordance with Subpart 33.37 of this 
chapter shall ensure that— 


* * * * * 


(46 U.S.C. 391; 49 CFR 1.46) 
15. By revising § 35.30-55 as follows: 
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§ 35.30-55 Child size exposure suit—TB/ 
OCL. 

The master or person in charge of a 
tank vessel carrying exposure suits in 
accordance with Subpart 33.37 of this 
chapter shall ensure that children, when 
carried, are provided with child size 
exposure suits. 

(46 U.S.C. 391a; 49 CFR 1.46) 
SUBCHAPTER I—CARGO AND 
MISCELLANEOUS VESSELS 


16. By revising the table of contents 
for Part 94 as follows: 


PART 94—LiIFESAVING EQUIPMENT 


* * * * * 


Subpart 94.40—Life Preservers 


94.40-1 
94.40-5 
94.40-10 
94.40-15 


Application. 

General. 

Number and type required 

Distribution and stowage. 

94.40-25 Retroreflective material. 

94.40-90 Vessels contracted for prior to May 
26, 1965. 


* : * * * 


Subpart 94.42—Personal Flotation Device 
Lights and Whistles 


94.42-1 Personal flotation device lights. 
94.42-5 Whistles. 


* . . * * 


Subpart 94.40—Life Preservers 


§ 94.40-5 [Amended] 

17. By removing § 94.40-5(b) (replaced 
by § 94.42-5). 
§94.40-20 [Removed] 

18. By removing § 94.40-20 (replaced 
by § 94.42~1). 


Subpart 94.41—Exposure Suits 


19. By revising § 94.41-1 as follows: 


§94.41-1 Applicability. 
This subpart applies to each vessel in 
ocean, coastwise or Great Lakes service, 

except those— 

(a) With totally enclosed lifeboats on 
each side capable of accommodating all 
persons on board, or 

(b) Operating on routes between 35° N 
and 35° S jatitude or on the Atlantic 
Ocean outer continental shelf of the 
United States south of 38° N latitude. 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


20. By revising § 94.41-5 introductory 
paragraph (d) as follows: 
§94.41-5 Number and type required. 

(d) An exposure suit in use on a vessel 


before November 1, 1980 may remain in 
use on the vessel in place of an 


exposure suit approved under Subpart 
160.071 of this chapter if: 

* * * * * 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


21. By adding a new Subpart 94.42 as 
follows: 


Subpart 94.42—Personal Flotation 
Device Lights and Whistles 


§94.42-1 Personal Flotation Device 
Lights. 


(a) Each life preserver and each 
exposure suit carried on a vessel 
engaged in ocean, coastwise, or Great 
Lakes service, must have a personal 
flotation device light that is approved 
under Subpart 161.012 of this chapter. 

(b) Each light required by this section 
must be securely attached to the front 
shoulder area of the life preserver or 
exposure suit. 


§ 94.42-5 Whistles 


(a) Each life preserver and each 
exposure suit on vessels on an 
international voyage must be provided 
with a whistle of the ball type or multi- 
tone type, of corrosion resistant 


construction, and in good working order. 


(b) The whistle must be attached to 
the life preserver or exposure suit by a 


lanyard without hooks, snaps, clips, etc., 


that is long enough to permit the whistle 
to reach the mouth of the wearer. If the 
lanyard allows the whistle to hang 
below the waist of the wearer, the 
whistle must be stowed in a pocket on 
the life preserver or exposure suit, or 
with the lanyard coiled and stopped off. 


(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


PART 97—OPERATIONS 


Subpart 97.15—Tests, Drills, and 
Inspections 


22. By revising § 97.15-37 the 
introductory paragraph and paragraph 
(a) as follows: 


§ 97.15-37 Exposure suites. 


The master of a vessel carrying 
exposure suits in accordance with 
Subpart 94.41 of this chapter shall 
ensure that— 

(a) each crew member wears an 
exposure suit in at least one fire and 
boat drill per month unless it is 
impracticable due to warm weather; 


* * * * * 


(46 U.S.C. 491, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


Subpart 97.85—Exposure Suits 
23. By revising § 97.85-1 as follows: 


§ 97.85-1 Applicability. 


‘ This subpart applies to each vessel 
required to carry an exposure suit under 
Subpart 94.41 of this chapter. 


(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


SUBCHAPTER I-A—MOBILE OFFSHORE 
DRILLING UNITS 


PART 107—INSPECTION AND 
CERTIFICATION 


Subpart B-—Inspection and 
Certification 


24. By revising § 107.231(g) as follows: 
§ 107.231 Inspection for certification. 


* 7 * * 


(g) Each life preserver and each 
exposure suit is serviceable. 
* * * * * 
(46 U.S.C. 481, 49 U.S.C. 1655(b}(1); 49 CFR 
1.46) 


25. By revising the table of contents 
for Part 108 as follows: 


PART 108—DESIGN AND EQUIPMENT 


* * * 


Subpart E—Lifesaving Equipment 


* * * * * 


Sec. 


108.513 Exposure suits. 


* . * 


Subpart G—Equipment Markings and 
instructions 
* ‘ * * + 
108.649 Life preservers, exposure suits and 
ring life buoys. 
* * 


Subpart E—Lifesaving Equipment 


26. By adding a new § 108.513 as 
follows: 


§ 108.513 Exposure suits. 


(a) This section applies to each unit 
except those operating between 35° N 
and 35° S latitude or on the Atlantic 
Ocean outer continental shelf of the 
United States south of 38° N latitude. 

(b) Each unit must carry an exposure 
suit for each person on board. 

(c} In addition to the exposure suits 
required by paragraph (b) of this 
section, each watch station and work 
station must have enough exposure suits 
to equal the number of persons normally 
on watch in, or assigned to, the station 
at one time. However, an exposure suit 
need not be provided at a watch or work 
station for a person whose cabin, 
stateroom, or berthing area (and the 
exposure suits stowed in that location) 
is readily accessible to the station. 
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(d) Each exposure suit on a unit must 
be of a type approved under Subpart 
160.071 of this chapter. 

(e) Each exposure suit must have a 
personal flotation device light that is 
approved under Subpart 161.012 of this 
chapter. Each light must be securely 
attached to the front shoulder area of 
the exposure suit. 

(f) Each exposure suit on a unit must 
be provided with a whistle of the ball 
type or multi-tone type, of corrosion 
resistant construction, and in good 
working order. The whistle must be 
attached to the exposure suit by a 
lanyard without hooks, snaps, clips, etc., 
that is long enough to permit the whistle 
to reach the mouth of the wearer, if the 
lanyard allows the whistle to hang 
below the waist of the wearer, the 
whistle must be stowed in a pocket on 
the exposure suit, or with the lanyard 
coiled and stopped off. 

(g) No stowage container for exposure 
suits may be capable of being locked. 
(46 U.S.C. 481, 49 U.S.C, 1655{b)(1); 49 CFR 
1.48) 


27. By revising § 108.514(d) as follows: 
§ 108.514 Life preservers. 


(d) Each life preserver on a unit must 
be provided with a whistle of the ball 
type or multi-tone type, of corrosion 
resistant construction, and in good 
working order. The whistle must be 
attached to the life preserver by a 
lanyard without hooks, snaps, clips, etc., 
that is long enough to permit the whistle 
to reach the mouth of the wearer. If the 
lanyard allows the whistle to hang 
below the waist of the wearer, the 
whistle must be stowed in a pocket on 
the life preserver, or with the lanyard 
coiled and stopped off. 

* « * * * 
(46 U.S.C, 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


Subpart G—Equipment Markings and 
Instructions 


28. By revising § 108.649 (a) and (b) as 
follows: 


§ 108.649 Life preservers, exposure sults 
and ring life buoys. 

(a) Each life preserver and exposure 
suit must be marked in a contrasting 
color with the unit's name. 

(b) Each locker box or closet used for 
stowing life preservers or exposure suits 
must be marked “LIFE PRESERVERS” or 
“EXPOSURE SUITS” as appropriate. 

(46 U.S.C. 481, 49 U.S.C, 1655(b)(1); 49 CFR 
1.48) 


29. By revising the table of contents 
for Part 109 as follows: 


PART 109—OPERATIONS 


* * * * * 


Subpart C—Operation and Stowage of 
Safety Equipment 


Sec.* 
109.314—Stowage of exposure suits. 
- 


* * * * 


Subpart B—Tests, Drills, and 
inspections 

30. By revising paragraphs (c) and (d), 
and adding paragraph (e) to § 109.215 as 
follows: 


§ 109.215 Boat drili. 


* * * * * 


(c) Weather permitting, at least one 
lifeboat is partially lowered, and its 
engine started and operated; 

(d) Each person not assigned duties in 
the station bill is instructed in the use of 
life preservers and exposure suits (if 
carried); and 

(e) Each person wears an exposure 
suit (if carried) in at least one boat drill 
per month unless it is impracticable due 
to warm weather. 


(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


Subpart C—Operation and Stowage of 
Safety Equipment 


31. By adding a new § 109.314 as 
follows: 


§ 109.314 Stowage of exposure suits. 


The master or person in charge shall 
ensure that— 

(a) Each exposure suit required by 
§ 108.513(b) is stowed in a readily 
accessible location in or near the 
berthing area of the person for whom 
the exposure suit is provided; and 

(b) Each exposure suit required by 
§ 108.513(c) for a watch or work station 
is stowed in a readily accessible 
location in or near the station. 


(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


Subpart E—Station Bill 


32. By revising § 109.501(c)(7) as 
follows: 
§109.501 Station bill: duties of personne! 

(c) *ee 

(7) Instructing all personnel on use 
and wearing of their life preservers and 
exposure suits (if carried). 
(46 U.S.C, 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1,46) 


SUBCHAPTER Q—EQUIPMENT, 
CONSTRUCTION, AND MATERIALS; 
SPECIFICATIONS AND APPROVAL 

PART 160—LIFESAVING EQUIPMENT 
Subpart 160.071—Exposure Suits 


33. By revising § 160.071-7(c) as 
follows: 
§ 160.071-7 Approval procedure. 

(c) Approval of child size and 
oversize adult suits. No child size or 
oversize adult sized suit will be 
approved unless the adult size of the 
suit has been approved. 


(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


34, By revising § 160.071-0(i), (m), and 
(n), and adding (p) as follows: , 


§ 160.071-9 Construction. 


* * * * * 


(i) Buoyant materials and 
compartments, Buoyant materials used 
in a suit must not be loose or granular. 
The suit must not have an inflated or 
inflatable chamber, except as prescribed 
in § 160.071-11(a)(2). 


* * * * 


(m) Size. Each adult suit must fit 
persons ranging in weight from 50 kg 
(110 lb.) to 150 kg (330 Ib.) and in height 
from 1.5 m (59 in.) to 1.9 m (75 in.). Each 
child size suit must fit children ranging 
in weight from 20 kg (44 Ib.) to 50 kg (110 
Ib.) and in height from 1.0 m (39 in.) to 
1.5 m (59 in.). An oversize adult suit is 
intended for persons too large for the 
standard adult suit. Each suit must be 
capable of being worn comfortably over 
clothing and must not restrict the 
wearer's motion. The suit size and 
design must allow successful completion 
of the mobility tests prescribed in 
§§ 160.071-17 (c)(2) through (c)(7). 

(n) Retroreflective material. Each 
exposure suit must be fitted with Type I 
retroreflective material that meets 
Subpart 164.018 of this chapter. When 
the wearer of an exposure suit is in the 
face-up, stable floating position 
described in § 160.071-11(a)(2), at least 
200 cm? (31 sq. in.) of the material must 
be visable above water to observers at 
water level directly in front of the 
wearer. 


* * * * * 


(p) Inflation tube. If the suit has an 
inflatable auxiliary means of buoyancy, 
each joint in the oral inflation tube must 
be joined with a clamping device. A 
flange connection between the tube and 
the inflatable chamber mut be 
reinforced so that the flange on the 
inflation tube is secured between the 





material of the inflatable section and the 
reinforcement. 


(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


35. By revising § 160.071-11 (a)(1) 
through (a)(3) as follows: 


§ 160.071-11 Performance. 
a) * * ft 

(1) The adjusted buoyancy of each 
adult and each oversize adult size suit 
must be at least 100 N (22 !b.). The 
adjusted buoyancy of each child size 
suit must be at least 50 N (11 lb.). 

(2) Each suit must have a stable 
floating position in which the wearer's 
head must be tilted to a position 
between 30° and 80° above the 
horizontal, with the mouth and nose at 
least 100 mm (4 in.) above the surface of 
the water. If necessary, this position 
may be obtained through use of an 
auxiliary means of buoyancy such as an 
inflatable bladder behind the wearer's 
head. 

(3) If an auxiliary means of buoyancy 
is necessary to meet paragraph (a)(2) of 
this section, the suit must have a stable 
ficating position without the auxiliary 
means of buoyancy in which the mouth 
and nose of the wearer are at least 50 
mm (2 in.) above the surface of the 
water. 

(46 U.S.C. 481, 49 U.S.C. 1655(b}{1); 49 CFR 
1.46) 

36. By adding a new paragraph (d) to 

§ 160.071-15 as follows: 


§ 160.071-15 Instructions. 

(d) If the suit has an inflatable 
auxiliary means of buoyancy and if the 
instructions required by paragraph (a) of 
this section do not cover the use of the 
inflation valve, separate instructions 
covering operation of the inflation valve 
must be provided on the suit near the 
valve or on a waterproof card attached 
near the valve. 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.48) 


37. By revising § 160.071-17(a), (c)(8), 
(e)(1)(iii), (g)(1)(iii), and revising the title 
of § 160.071-17(c)({7) as follows: 


§ 160.071-17 Approval testing for adult 
size exposure 

(a) General. An adult size exposure 
suit must be tested as prescribed in this 
section. If the suit is also made in a child 
size, a child size suit must be tested as 
prescribed in § 160.071-19. If the suit is 
also made in an oversize adult size, an 
oversize adult suit must be tested as 
prescribed in § 160.071-17(g) to 
determine the measured buoyancy for 


the suit, however no additional testing 
will be required if the suit is of the same 
design as the adult suit except for extra 
material to provide for larger persons. 


* * » * 7 


(c) &- @..@ 

(7) Water emergence. 

(8) Stability and retroreflective 
material. While wearing the suit in 
water without any auxiliary means of 
buoyancy, each subject assumes a face- 
up position and then allows his or her 
body to become limp. The distance from 
the water surface to the lowest part of 
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the subject's mouth or nose is measured. 


This procedure is repeated using the 
auxiliary means of buoyancy, if one is 
provided. For each test subject, the 
stable position and the distance of the 
mouth and nose above the water must 
be as prescribed in § § 160.071-11(a}(2) 
and —11(a)(3). During this test, each 
subject must be viewed by observers at 
water level from the front and back to 
determine whether the retroreflective 
material of the suit meets § 160.071-9(n). 


* * * * 7. 


{e) eset 
1) * * 

(iii) A control sample of two flat 
pieces of 4.75 mm (%¢ in.) thick, closed- 
cell neoprene foam of sufficient size to 
enclose the can between them. The 
control sample must have a thermal 
conductivity of not more than 0.055 
watt/meter-°K (0.38 Btu-in./hr.-sq.ft.-°F). 
The thermal conductivity of the control 
sample must be determined in 
accordance with the procedures in 
ASTM C 177 or ASTM C 518. 


* * 


(iii) A scale or load cell that has an 
accuracy of 0.15 N (% oz.) and that is 
arranged to support and weigh the 
basket in the tank. 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.48) 


38. By changing the caption of Figure 
160.071—17(j)(1) to identify it as Figure 
160.071-17(1)(1) as follows: 

Figure 160.071-17(1)(1). Body strength test 
apparatus. 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


39. By changing the caption of Figure 
160.071-17(k)(1) to identify it as Figure 
160.071-17(m)(1) as follows: 

Figure 160.071-17(m)(1). Method of mounting 
sample for seam strength test. 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 

40. By revising § 160.071-23(c) and 
adding a new paragraph (d) as follows: 
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§ 160.071-23 Marking. 


* * * * * 


(c) The markings for the child size 
exposure suits required under 
paragraphs (a) and {b) of this section 
must also include the following 
statements in print smaller than the 
word “CHILD”: “(SMALL ADULT 
UNDER 50 kg (110 Ib.))}”, and 
“CHILDREN REQUIRE ADULT 
ASSISTANCE FOR DONNING AND 
USE.” 

(d) If an auxiliary means of buoyancy 
is removable and is needed to meet 
§ 160.071-11(a}(2), the marking on the 
suit must indicate that the suit is not 
considered Coast Guard approved 
unless the.auxiliary means of buoyancy 
is attached. 

(46 U.S.C. 481, U.S.C. 1655(b)(1); 49 CFR 1.46) 


41. By revising § 160.071-25 (b) and (c) 
as follows: 


§ 160.071-25 Production testing. 


* * a= * * 


(b) One out of every 100 exposure 
suits produced must be tested as 
prescribed in § 160.071-17(g) and must 
be given a complete visual examination. 
The suit must be selected at random 
from a production lot of 100 suits and 
tested by or under the supervision of the 
independent laboratory. A suit fails this 
test if— 

(1) The measured buoyancy of the suit 
differs by more than 10 percent from the 
measured buoyancy of the suit tested for 
approval, 

(2) The adjusted buoyancy of the suit 
calculated using the buoyancy loss 
factor determined during approval 
testing, is less than that required in 
§ 160.071-11(a)(1), or 

(3) The visual examination shows that 
the suit does not conform to the 
approved design. 

(c) If the suit fails to pass the test as 
prescribed in paragraph (b)(1) or (b)(2) 
of this section, 10 additional suits from 
the same lot must be selected at random 
and subjected to the test. If a defect in 
the suit is detected upon visual 
examination, 10 additional suits from 
the same lot must be selected at random 
and examined for the defect. 


* * * * * 


(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


SUBCHAPTER U—OCEANOGRAPHIC 
VESSELS 


42. By revising the table of contents 
for Part 192 as follows: 


PART 192—LIVESAVING EQUIPMENT 


* + * * * 
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Subpart 192.40—Life Preservers 


Sec, 

192.40-1 Application. 

192.40-5 General. 

192.40-10 Number required. 

192.40-15 Distribution and stowage. 

192.40-25 Retroreflective material. 

192.40-90 Vessels contracted for prior to 
March 1, 1968. 


« * * * * 


Subpart 192.42—Personal Flotation Device 
Lights and Whistles 

192.42-1 Personal flotation device lights. 
192.42-5 Whistles. 


* * * * * 


Subpart 192.40—LIFE PRESERVERS 


§ 192.40-5 [Amended] 


43. By removing § 192.40-5(b) 
(replaced by § 192.42-5). 


§ 192.40-20 [Removed] 


44, By removing § 192.40-20 (replaced 
by § 192.42-1). 


Subpart 192.41—Exposure Suits 
45. By revising § 192.41-1 as follows: 


§ 192.41-1 Applicability. 

This subpart applies to each vessel in 
ocean, coastwise or Great Lakes service, 
except those— 

(a) with totally enclosed lifeboats on 
each side capable of accommodating all 
persons on board, or 

(b) operating on routes between 35° N 
and 35° S latitude or on the Atlantic 
Ocean outer continental shelf of the 
United States south of 38° N latitude. 
(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


46. By adding a new Subpart 192.42 as 
follows: 


Subpart 192.42—Personal Flotation 
Device Lights and Whistles 


§ 192.42-1 Personal Flotation Device 
Lights. 

(a) Each life preserver and each 
exposure suit carried on a vessel 
engaged in ocean, coastwise, or Great 
Lakes service, must have a personal 
flotation device light that is approved 
under Subpart 161.012 of this chapter. 

(b) Each light required by this section 
must be securely attached to the front 
shoulder area of the life preserver or 
exposure suit. 


§ 192.42-5 Whistles. 


(a) Each life preserver and each 
exposure suit on vessels on an 
international voyage must be provided 
with a whistle of the ball type or mu!ti- 
tone type, of corrosion resistant 
construction, and in good working order. 


(b) The whistle must be attached to 
the life preserver or exposure suit by a 
lanyard without hooks, snaps, clips, etc., 
that is long enough to permit the whistle 
to reach the mouth of the wearer. If the 
lanyard allows the whistle to hang 
below the waist of the wearer, the 
whistle must be stowed in a pocket on 
the life preserver or exposure suit, or 
with the lanyard coiled and stopped off. 
(46 — 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46 


PART 196—OPERATIONS 


Subpart 196.15—Tests, Drills, and 
inspections 
47, By revising § 196.15~37 as follows: 


§ 196.15-37 Exposure suits. 

The master of a vessel carrying 
exposure suits in accordance with 
Subpart 192.41 of this chapter shall 
ensure that each crew member and all 
scientific personnel wear their exposure 
suits in at least one fire and boat drill 
per month unless it is impracticable due 
to warm weather. 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 


Subpart 196.90—Exposure Suits 
48, By revising § 196.90-1 as follows: 


§ 196.90-1 Applicability. 

This subpart applies to each vessel 
required to carry an exposure suit under 
Subpart 192.41 of this chapter. 

(46 U.S.C. 481, 49 U.S.C. 1655(b)(1); 49 CFR 
1.46) 

November 24, 1982. 

Clyde T. Lusk, Jr., 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Merchant Marine Safety. 

[FR Doc. 83-2948 Filed 2-2-83; 6:45 am] 

BILLING CODE 4910-14-M 
—————EEEE EEE 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 2, 5, 15, 21, 73, 74, 78, 
and 94 


{Gen. Docket No. 83-10) 


Expand the Notification and 
Verification Equipment Authorization 
Procedures; Correction 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule; correction. 


SUMMARY: This document corrects an 
error made concerning the adoption date 
of the Report and Order in Gen. Docket 
82-242, which was referenced in this 
proceeding concerning the expansion of 
equipment authorization procedures. 


FOR FURTHER INFORMATION CONTACT: 
John A. Reed, Office of Science and 
Technology, (202) 653-6288. 
SUPPLEMENTARY INFORMATION: 

In the matter of amendment of the 
regulations to expand the notification 
and verification equipment 
authorization procedures. 


Released: January 27, 1983. 


On January 21, 1983, the Commission 
released a Notice of Proposed 
Rulemaking in the above-captioned 
proceeding (48 FR 4298, Jan. 31, 1983). 
Inadvertently, the reference to the 
adoption date of a Report and Order in 
Gen. Docket No. 82-242 was not stated. 
The date to be inserted in paragraph 1, 
line 1, is January 13, 1983. 

William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

[FR Doc. 63-2942 Filed 2~-2-83; 8:45 am} 
BILLING CODE 6712-01- 


47 CFR Part 73 
{BC Docket No. 82-109; RM-4013] 


City, 
Louisiana; Changes Made in Tabie of 
Assignments 


AGENCY: Federal Communications 
Commission. “3 
ACTION: Withdrawal of petition for 4 
rulemaking. 


sumMARY: This action grants a request 
to withdraw the petition for rule making 
to substitute FM Channel 243 for 244A at 
Morgan City, Louisiana, in response to a 
request by the proponent, Tri-City 
Broadcasting, Inc. Tri-City request 
resulted from a stated expression of 
interest in the proposal by another 
party. 
appress: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Nancy V. Joyner, Broadcast Bureau, 
(202) 632-7792. 
SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Adopted: January 13, 1983. 

Released: January 25, 1983. 

In the matter of an amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations (Morgan City, 
Louisiana), BC Docket No. 82-109, RM- 
4013; Report and Order (Proceeding 
Terminated). 

1. The Commission has before it for 
consideration the Notice of Proposed 
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Rule Making, 47 FR 8793, published 
March 2, 1982, in response to a petition 
filed by Tri-City Broadcasting, Inc. 
(“petitioner”), licensee of broadcast 
Stations KMRC {AM} and KFXY (FM) 
(Channel 244A}, in Morgan City, 
Louisiana. Petitioner seeks the 
substitution of Class C FM Channel 243 
for Channel 244A, and modification of 
its license for Station KFXY (FM) to 
specify operation on Channel 243. 

2. In response to the Notice, comments 
were filed by Teche Broadcasting 
Corporation ‘ (“Teche”) in support of the 
proposal, and in opposition to the 
proposed license modification for 
Station KFXY (FM). Petitioner filed a 
response to Teche’s comments and 


reaffirmed its intention to apply for the ‘ 


channel, if assigned, which elicited a 
further response from Teche. 

3. Morgan City, in St. Mary Parish, is’ 
located approximately 112 kilometers 
(70 miles) southwest of New Orleans, 
Louisiana. It is currently served by 
daytime-only AM Station KMRC and 
FM Station KFXY, both of which are 
licensed to the petitioner. 

4. Although petitioner supplied 
information in response to our Notice 
regarding preclusion, that information is 
no longer required in light of the 
Commission's recent adoption of the 
Second Report and Order in BC Docket 
No. 80-130 regarding Revisions of FM 
assignment Policies and Procedures, 90 
F.C.C. 2d 88 (1982). Moreover, we no 
longer consider population criteria nor 
the appropriate class of channel to be 
assigned in noncomparative cases. 
Therefore, to the extent that the 
comments addressed those areas, they 
are no longer relevant and will not be 
discussed herein. 

5. The Notice proposed the 
substitution of Class C Channel 243 for 
Channel! 244A at Morgan City, 
Louisiane, and the modification of 
license for Station KFXY (FM) Morgan 
City, to specify operation on Channel 
243. It also indicated that in accordance 
with prior Commission precedent, as 
established in Cheyenne, Wyoming, 62 
F.C.C. 2d 63 (1976), should another 
interest in the assignment be expressed, 
the proposed modification could not be 
made and the channel, if assigned, 
would be opened to competing 
applications. In response to the Notice, 
Teche filed comments opposing the 
proposed modification and stating its 
intention to submit an application for 
Channel 243. 

6. In its comments, petitioner 
expressed its belief that the Cheyenne 


* Teche is the licensee of Stations KQKI (AM) and 
KQKI-FM (Channel 237A) in Bayou Vista, 
Louisiana. 


precedent is not valid where the pre- 
existing Class A channel must be 
deleted to accommodate the proposed 
Class C assignment, citing Endicott, 
New York, 51 F.C.C 2d 50 {1975).? It 
asserts that, unlike its situation, 
Cheyenne did not place upon the 
petitioner the risk of a comparative 
evaluation in an evidentiary hearing to 
select among the applicants for the 
Class C assignment since the Class A 
channel was not required to be deleted 
in order to accommodate the 
nonadjacent Class C channel. 
Consequently, it asserts that in 
Cheyenne the continuation of 
petitioner’s station was not at risk and 
the public would not lose service 
therefrom. According to petitioner, these 
factors distinguish its case from the 
Cheyenne doctrine and cases decided 
pursuant thereto. 

7. Petitioner states that the limitations 
inherent in its daytime-only AM station 
initially led it to seek assignment of an 
FM channel. In an effort to keep pace 
with Morgan City’s growing needs, it 
now seeks to upgrade its present 
facilities. However, it claims that if the 
modification of its license is not made, it 
would lessen the Commission's policy of 
encouraging the operation of FM 
stations in conjunction with daytime- 
only AM stations. It claims that 
Cheyenne did not intend such a result. 

8. Petitioner further maintains that the 
Commission's determination in 
Statesboro, Georgia, 40 R.R. 2d 1021 
(1971), and Bonita Springs, Florida, 45 
R.R. 2d 1585 (1979), support its 
modification of license. It asserts that in 
Statesboro, Georgia, the Commission 
declined to modify the petitioner's 
license since a second interest was 
expressed by a competing licensee of an 


‘ existing AM station in the same 


community. It alleges that unlike the 
Statesboro case, Morgan City has no 
competing stations. As for Bonita 
Springs, the allocation there would have 
required channel substitutions in other 
communities which is distinguishable 
from the present situation. 

9. In response to the expression of 
interest by Teche, petitioner claims that 
since Teche is the licensee of KQKI-FM 
in nearby Bayou Vista, it would be 
ineligible for a Class C license in 
Morgan City, consistent with the 
provisions of § 73.240{a)(1) of the 
Commission’s rules which prohibits 
signal overlap. To avoid the duopoly 


* Petitioner notes that in Endicott, cited in 
footnote 17 of the Cheyenne decision, the 
Commission determined that for technical reasons, 
the deletion of the Class A channel was required in 
order to assign the Class C channel and modify the 
stations's license to specify operation on the newly- 
assigned channel. 


considerations, petitioner asserts that 
Teche would have to surrender iis 
KQKI-FM facilities in order to operate 
Channel 243 in Morgan City, which 
would deprive Bayou Vista of its only 
FM service. 

10. Petitioner claims that if Teche © 
should consider operation on Channel 
243 at Bayou Visia, it has not provided 
proof of site availability and that in any 
event, its interest is motivated by 
private and not public interest 
considerations. It states that if the 
Commission declines to modify its 
license, it would be required to 
withdraw its petition in order to 
preserve its Class A facilities. As a 
result, petitioner maintains that both it 
and Teche would be “locked in” to 
Class A facilities for the foreseeable 
future since there are no other Class C 
channels available to Morgan City. 

11. As an alternative, petitioner 
suggests that if Teche sincerely desires 
to pursue a Class C operation, Channel 
225 could be assigned to Bayou Vista 
with a site restriction 24.8 miles south of 
the community. Additionally, it notes 
that under the pending proposals in BC 
Docket No. 80-90,* Ciass C Channel 235 
could be substituted at Bayou Vista with 
an 11.1 mile site restriction, and urges 
consideration of these alternative 
proposals, Petitioner concludes that if 
these requesis cannot be implemented, 
that the proceeding be terminated and 
the status quo ante maintained in 
Morgan City. 

12. In its reply comments, Teche notes 
that petitioner's attempt to distinguish 
the facts in its case from those in 
Cheyenne and subsequent decisions, 
failed to address the specific holding, 
ie., irrespective of other factors, the 
single underlying reason for denying the 
requested modifications was 
attributable to the additional 
expressions of interest. Teche further 
notes that the Commission's authority to 
modify a stations’s license is restricted 
by the Supreme Court's holding in 
Ashbacker Radio Corporation v. F.C.C., 
326 U.S. 327 (1945), that an application 
for a new frequency cannot be granted 
without giving comparative 
consideration to other mutually 
exclusive applications. Moreover, Teche 
asserts that petitioner's efforts to 
distinguish Cheyenne based on the 
footnote reference to Endicott, New 
York, supra, is misplaced. Teche 
observes that the Commission has 
previously explained that the expression 


* Modification of FM Broadcast Station Rules to 
Increase the Availability of Commercial FM 
Broadcast Assignments, Notice of proposed Rule 
Making, 78 F.C.C. 2d 1235 (1982). 
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“deleted for technical reasons” was not 
intended to apply to cases such as the 
instant one. Rather, its applicability was 
meant in cases where, for example, 
existing interference problems 
necessitated a substitute for the existing 
Class A channel and the only possible 
substitute was a Class C channel, citing 
Statesboro, Georgia, supra. 

13. Teche concedes that it could not 
operate on both Channel 243 in Morgan 
City and Channel 237A in Bayou Vista 
without violating § 73.240{a)(1). 
Therefore, it states that it would 
surrender its right to operate on Channel 
237A as a condition to the grant of a 
construction permit to operate on 
Channel 243. Further, it maintains that 
such relinquishment would not reduce 
service to Bayou Vista since Channel 
237A would be available to another 
applicant, thereby conceivably resulting 
in a greater diversity of voices in the 
area. 

14. In response to petitioner's 
alternative suggestion that Class C 
Channel 225 could be allocated to Bayou 
Vista, Teche responds that such 
proposal is not feasible from a technical 
standpoint. In particular, it claims that 
the limited area in which a transmitter 
could be sited is unsuitable for 
constructing a tower since it is mainly 
composed of marsh; it is completely 
inaccessible by land; the area has no 
recorded population; and there is no 
available source of electrical power. 
Further, it notes that petitioner could 
apply for Channel 225, and still serve 
Morgan city with its current Class A 
station without a duopoly problem. 
Finally, Teche notes that the Docket 80- 
90 alternative is equally inappropriate 
since it is uncertain to what extent, or 
when, that proposal may be adopted. 

15. Teche concludes that petitioner 
has not demonstrated good cause for 
modification of the license of Station 
KFXY (FM) to specify operation on 
Channel 243 in Morgan City. 
Additionally, Teche asserts that 
petitioner failed to explain why the 
Cheyenne doctrine should not apply to 
its proposal, and that in the absence of 
such a showing, its Ashbacker rights 
cannot be denied. 

16. The basic issue in this case is 
whether, in view of the filing by Teche 
of an expression of interest in the 
proposed Morgan City Class C 
assignment, the modification of the 
license for Station KFXY (FM) can be 
effectuated. We hold that it cannot in 
light of the Ashbacker and Cheyenne 
cases.* The Ashbacker decision requires 


‘Sec also, Fort Smith, Arkansas and Poteau, 
Oklahoma, 47 FR 23189, published May 27, 1982. 


that when a new channel is made 
available at a community, any 
interested party expressing a desire to 
apply for the channel is entitled to 
comparative consideration. We do not 
believe that these comparative rights are 
defeated merely because an existing 
licensee would lose its station. The 
petitioner here has a business decision 
to make and must bear the risk. As 
Teche ccorrectly noted, Cheyenne and 
related cases * were decided on this 
basis, regardless of other factors, and 
the fundamental justification for not 
granting the requested modifications 
was solely attributable to the additional 
expressions of interest. Petitioner's 
reliance on Endicott, New York, supra, 
overlooks one important factor. No other 
party expressed an interest in the Class 
B channel proposed to be assigned to 
Endicott in place of the existing Class A. 
Thus. the modification there can not 
serve to justify similar action here. As 
for the footnote reference in Cheyenne 
to the term “deleted for technical 
reasons” we have since interpreted that 
term in Statesboro, Georgia, supra at 
1024, footnote 2. Therein we stated that 
in such cases where existing harmful 
electrical interference problems, such as 
harmonic interference on channel 
adjacencies were present, a 
modification could occur without 
providing others an opportunity to 
apply. However, neither this case nor 
Statesboro nor Endicott are cases 
involving harmful electrical interference 
problems. These cases involve a 
modification requested by the petitioner 
which can only be effectuated in the 
absence of a competing interest. 

17. Petitioner requested that in the 
event we determine Cheyenne is 
applicable here, rather than risk the 
uncertainties of a comparative 
evaluation, its proposal be withdrawn. 
See, Bonita Springs, Florida, and 
Statesboro, Georgia, supra. We have 
decided to follow that course of action 
and permit petitioner's withdrawal, as 
requested. Petitioner alleges that not 
only would comparative consideration 
of its proposal create the risk of 
termination of service, but it may suffer 
a determinative demerit under the 
diversification criterion. 

18. In view of the above 
determination, we have made no finding 
to petitioner’s suggested assignment of 
Channel 225 to Bayou Vista since we 
have no party stating an interest in that 
proposal. 

19. In view of the above consideration, 
and in accordance with the authority 


* See, e.g., Statesboro, Georgia, 40 R.R. 2d 1021 
(1977); and Bonita Springs. Florida, 45 R.R. 2d 1585 
(1979). 


4847 


contained in sections 4 +o. 5(d)(1), 303 
(g) and (r) and 307 (b) of 

Communications Act of a as 
amended, and sections 0.204 (b) and 
0.281 of the Commission’s Rules, IT IS 
ORDERED, That the request to 
withdraw the petition for rule making in 
RM-4013, filed by Tri-City Broadcasting, 
Inc., IS GRANTED. 

20. It is further ordered, That this 
proceeding is terminated. 

21. For futher information concerning 
the above, contact Nancy V. Joyner, 
Mass Media Bureau, (202) 634-6530. 
(Secs. 4, 303, 49 stat., as amended, 1066, 1082: 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Mass Media 
Bureau. 

[FR Doc. 63-2862 Filed 2-2-83: 6:45 am} 

BILLING CODE 6712-01-M 


47 CFR Part 83 
[PR Docket No. 83-11; FCC 83-6] 


Acceptable Level of Radiated Power 


of 500 kHz for Compulsory Telegraph 
Vessels 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This item proposes to amend 
the FCC’s marine rules to require a 
minimum radiated power on the distress 
frequency 500 kHz from the main and 
reserve installations aboard compulsory 
fitted radiotelegraph vessels. 
Measurements indicate a progressive 
decline in radiated power aboard large 
oceangoing vessels. The proposed action 
would set a minimum acceptable level 
of radiated power. 

DATES: Comments must be received by 
February 28, 1983, reply comments must 
be received by March 15, 1983. 
ADpDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Walter E. Weaver, Private Radio Bureau 
(202) 632-7175. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 83 

Ship stations, Telegraph. 

Adopted: January 13, 1983. 

Released: January 27, 1983. 

In the matter of amendment of Part 83 
of the rules to require compulsory 
telegraph vessels to be capable of 


generating a specified minimum field 
strength at a distance of one nautical 





mile; PR Docket No. 83-11; notice of 
proposed rule making. 

1. In this Notice of Proposed Rule 
Making, we propose to amend Part 83 of 
the Commission's rules to require that 
all compulsory telegraph vessels be 
capable of generating a minimum field 
strength of 30 millivolts per meter (mV/ 
m) for the (main installation) and 10 
mV/m (reserve installation) at a 
distance of one nautical mile on the 
international distress and calling 
frequency 500 kHz. 


Background 

2. Title III, Part II, Section 355(e), of 
the Communications Act of 1934, as 
amended, sets forth the distances over 
which vessels of 1600 gross tons and 
over must be capable of communicating. 
The distances are as follows: 

(e) The main and reserve installations 
shall, when connected to the main antenna, 
have a minimum normal range of two 
hundred nautical miles and one hundred 
nautical miles, respectively; that is they must 
be capable of transmitting and receiving 
clearly perceptible signals from ship to ship 
by day and under normal conditions and 
circumstances over the specified ranges. 


3. In our Order in Docket 5212," 
“Investigation of Power Requirements 
for Ship Radio Transmitters”, we 
determined that a ship station meets the 
statutory range requirements of Title III, 
Part II of the Communications Act, if the 
field strength of its signal at one nautical 
mile is 30 mV/m. We determined, in 
turn, that, considering the efficiencies of 
antennas then in use, this field strength 
could, on the average, be produced by a 
transmitter delivering 200 watts to the 
antenna.” Accordingly we adopted a 
rule, now § 83.552(b), which specified 
only output power requirements for the 
subject vessels. Similarly, we 
determined that the values for the 
reserve installation were 10 mV/m and 
25 watts. See Rule § 83.553(b). 


Problem 


4. The standards that the main and 
reserve installations of vessels provide a 
field strength of 30 mV/m and 10 mV/'m, 
respectively, at one nautical mile have 
remained unchanged since 1939. Over 
the past forty years most of the 
consideration leading to the established 
values have remained constant.* The 
one exception is antenna efficiencies. 
During this period, with the swing first 
to single-wire antennas and then to 
vertical antennas there has been a 
progressive decline in the efficiency of 


*7 FCC 365, adopted July 26, 1939. 

? This was based on the average antenna 
efficiency of the 80 vessels measured in 1938. 

* These include geographical noise levels, signa! 
to noise ratios and propagation characteristics. 


antennas aboard the larger oceangoing 
vessels. This has continued to the point 
where the use of 200 and 25 watt 
transmitters in conjunction with 
presently used vertical and some long- 
wire antennas no longer assures a field 
strength of 30 mV/m and 10 mV/m at a 
distance of one nautical mile. 

5. In Gen. Docket No. 78-185, released 
June 27, 1978 (FCC 78-435, 43 FR 28840), 
we initiated a Notice of Proposed Rule 
Making to require that the main 
installation of all compulsory telegraph 
vessels be capable of generating a field 
strength of 30 mV/m at a distance of one 
nautical mile. That proceeding was 
terminated by Report and Order, 
released March 24, 1981 (FCC 81-96, 46 
FR 19007, 85 FCC 2d 686), without 
decision, in order to enable us to obtain 
additional information regarding 
antennas currently installed aboard U.S. 
vessels. We issued a Public Notice with 
our Report and Order in which we 
stated: 

The Commission * * * has decided to 
institute a series of tests to determine the 
antenna efficiencies of U.S. flag vessels. 
When these tests are completed and the 
results analyzed, the Commission will return 
to a consideration of how to implement the 
two hundred and one hundred nautica! mile 
range requirements of Title Ill, Part II of the 
Communications Act 1934, as amended. 


6. In paragraph 13 of the Report and 
Order we noted: 

If the vertical antenna efficiencies are 
substantially up to those of long-wire 
antennas, we need not amend our rules. If, on 
the other hand, they are shown to be 
considerably less, we may have to again 
propose new rules. 


Discussion 


7. We have completed field strength 
measurements of the main installations 
aboard 32 vessels, 16 fitted with vertical 
antennas and 16 fitted with long-wire 
antennas.‘ Of the 16 vessels fitted with 
vertical antennas, the average field 
strength was 15.5 mV/m at one nautical 
mile. Of the 16 vessels fitted with long- 
wire antennas, the average field strength 
was 24.9 mV/m at one nautical mile. Of 
the vessels fitted with vertical antennas, 
none provided a field strength equal to 
or greater than 30 mV/m; the highest 
measured value was 26 mV/m. Of the 
vessels fitted with long-wire antennas, 
five measured as equal to or greater 
than 30 mV/m at one nautical mile. 

8. We have made no measurements of 
the field strength of the reserve 
installation. Except for the transmitter, 
the reserve installation is usually the 
same or similar to that of the main 


*A copy of the measurement data, prepared by 
the Commission's staff, has been placed in the 
docket folder of this proceeding. 
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installation. The losses experienced by 
the reserve installation would, therefore, 
be the same or similar to those of the 
main installation. Thus, we have no 
reason to believe that the efficiencies of 
the reserve installation differ in a 
substantial manner from those of the 
main installation. 

9. More recently, we have also 
completed field strength measurements 
of a vertical antenna * manufactured by 
Southern Avionics Company, Beaumont, 
Texas, and installed aboard the cargo 
vessel “Star of Texas”. The report of 
those measurements shows that this 
vertical antenna far exceeded the 
minimum field strength required.® 

10. The high level of electromagnetic 
energy radiated by the “Star of Texas” 
is due to efficiencies: (1) In coupling the 
transmitter to the transmission line, (2) 
of the transmission line, (3) in coupling 
the transmission line to the antenna and 
(4) of the antenna itself. In regard to 
some of the vertical antennas measured 
by the Commission, we believe several 
failed to meet the minimum required 
field strength because of inefficiencies 
in the first three of the above four 
factors, rather than in the antenna itself. 
The same may be true of some of the 
long-wire antennas. Also, it is not 
uncommon for the power delivered by 
the transmitter to the antenna to be less 
than the output power at which the 
transmitter is rated. 


Proposal 


11, From the foregoing, it appears that 
our present rules §§ 83.444(a) and 
83.446(b) are inadequate to implement 
Section 355(e) of the Communications 
Act. Due to variables relating to antenna 
efficiency and design it is insufficient to 
specify simply the output power of the 
transmitter as the means to assure the 
required communications range. Clearly 
there are both vertical and long-wire 
antennas on the market as well as 
improved methods of installation which 
will enable vessels to meet a field 
strength standard, rather than an output 
power standard. 

12. Accordingly, we propose to amend 
§ 83.444(a) of the Commission's rules to 
require that all vessels of 1,600 gross 
tons and over, fitted with a 
radiotelegraph installation as required 


* Measured input power 750 watts, measured field 
strength at 1 nautical mile 92 mV/m; measured input 
power 65 watts, measured field strength at 1 
nautical mile 34 mV/m; using the ship's main 
transmitter and antenna. 

*It is appropriate to note that the system which 
delivers the power from the transmitter to the 
antenna (coupling and transmission line system) is 
an essential and integral part of the overall system 
and must be efficient if substantial power losses are 
to be avoided. 
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by Title Ii, Part If of the 
Communications Act, produce a field 
strength on the frequency 500 kHz of 300 
mV/m at a distance of one nautical mile, 
using the main antenna and main 
transmitter. Further, we propose to 
amend § 83.444(a)(2) to require that the 
reserve antenna and reserve transmitter 
produce a field strength on the 
frequency 500 kHz of 10 mV/m at a 
distance of 1 nautical mile. Additionally 
we propose that implementation of this 
requirement be completed within a 
period of three years. 

13. We recognize, however, that a 
specific field strength figure, such as 30 
mV/m or 10 mV/m, is derived from 
assumptions, averages and calculations 
which may be subject to reevaluation in 
light of transmitter improvements or 
other factors. Therefore, we will 
consider comments as to what 
alternative criteria should be 
established (if indeed any need by} to 
assure the ability of compulsory-fitted 
vessels to transmit a clearly perceptible 
signal the required distances. We will 
also consider a program of self- 
certification as an alternative method by 
which a vessel may demonstrate that its 
radio installation transmits a clearly 
perceptible signal the required 
distances. Thus, we specifically request 
comment as to the feasibility of a 
procedure whereby a vessel would 
periodically conduct actual test 
transmissions to another vessel, located 
the statutory distance away, and retain 
evidence in its station records of the 
successful communication of a clearly 
perceptible signal to that other vessel. 

14. The proposed amendment to the 
Commission's rules as set forth in the 
attached Appendix is issued under the 
authority contained in Sections 4(i) and 
303(r) of the Communications Act of 
1934, as amended, 47 U.S.C. 154{i) and 
303(r). 

15. Under the procedures set out in 
Section 1.415 of the Rules and 
Regulations, 47 CFR 1.415, interested 
persons may file comments on or before 
February 28, 1983, and reply comments 
on or before March 15, 1983. All relevant 
and timely commenis will be considered 
by the Commission before final action is 
taken in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and provided that the fact of the 
Commission's reliance on such 
information is noted in the Report and 
Order. 

16. In accordance with the provisions 
of § 1.419 of the Rules and Regulations, 


47 CFR 1.419, formal participants shall 
file an original and 5 copies of their 
comments and other materials. 
Participants wishing each Commissioner 
to have a personal copy of their 
comments should file an original and 11 
copies. Members of the general public 
who wish to express their interest by 
participating informally may do so by 
submitting one copy. All comments are 
given the same consideration, regardless 
of the number of copies submitted. All 
documents will be available for public 
inspection during regular business hours 
in the Commission's Public Reference 
Room at its headquarters in 
Washington, D.C. 

17. For purposes of this non-restricted 
notice and comment rulemaking 
proceeding, members of the public are 
advised that ex parte contracts are 
permitted from the time the Commission 
adopts a notice of proposed rulemaking 
until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
order disposing of the matter is adopted 
by the Commission, whichever is earlier. 
In general, an ex parte presentation is 
any written or oral communication 
(other than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
parte presentation must serve a copy of 
that presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally, § 1.1231 of the 
Commission's rules, 47 CFR 1.1231. 

18. We have determined that Sections 
603 and 604 of the Regulatory Flexibility 
Act of 1980 (Pub. L. 96-354) do not apply 
to this proposed rulemaking proceeding- 
because the only vessels affected are 
large oceangoing vessels compelled by 
law to be fitted with radiotelegraph 
equipment meeting certain specified 
standards, The operation of a single 
such vessel typically runs into many 
millions of dollars per year. Therefore, if 


promulgated, it will not have a 
significant impact on a substantial 


’ number of small entities. 


19. Regarding questions on matters 
covered in this document contact Walter 
E. Weaver (202} 632-7175. 

(Secs. 4, 303, 48 stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303.) 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

Appendix 

It is proposed to amend Part 83 of 
Chapter I of Title 47 of the Code of 
Federal Regulations as follows: 


Part 83—Stations on Shipboard in the 
Maritime Services 


Section 83.444{a) is amended by 
removing the first sentence and 
replacing it with the following: 


§ 83.444 [Amended] 

(a) The main antenna shall be as 
efficient as is practicable. It shall be 
installed and protected so as to ensure 
proper operation of the station. Effective 
(3 years), the main antenna energized by 
the main transmitter on the frequency of 
500 kHz shall produce at one nautical 
mile a minimum field strength of thirty 
(30) millivolts per meter.* * * 

2. Paragraph (a)(2) of § 83.446 is 
revised to read as follows: 


§ 83.446 Requirements of reserve 
installation. 

(a) ** t 

(2) The reserve antenna shail be as 
efficient as is practicable. It shall be 
adequately installed and protected so as 
to ensure proper operation in time of an 
emergency. Effective (3 years), the 
reserve antenna energized by the 
reserve transmitter on the frequency of 
500 kHz shall produce at one nautical 
mile a minimum field strength of ten (10) 
millivolts per meter. 
[FR Doc. 83-2864 Filed 2—2-—83; 8:45 am} 
BILLING CODE 8712-01-m 


47 CFR 87 
(PR Docket No. 83-29; FCC 83-24] 


Transition Period for Removal of A3 
Class of Emission (Voice) From 
Aeronautical Radiobeacon Stations 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This notice proposes to make 
a change in the class of emission and 
emission designator authorized for use 
at aeronautical radiobeacon stations. 
The action is necessary to make 





additional spectrum available for 
reassignment and to permit frequency 
assignments consistent with 
recommendations of the Federal 
Aviation Administration. The intended 
effect is to alleviate a longstanding 
frequency congestion problem 
associated with radiobeacon stations. 
DATES: Comments must be received on 
or before March 28, 1983, and reply 
comments must be received on or before 
April 27, 1983. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Robert E. Mickley, Private Radio Bureau, 
(202) 632-7175. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 87 


Aeronautical stations, 
Communications equipment, General 
aviation, Radio. 

In the matter of amendment of Part 87 
of the rules to provide a transition 
period for the removal of the A3 class of 
emission (voice) from aeronautical 
radiobeacon stations. 


Adopted: January 20, 1983. 
Released: January 31, 1983. 


Summary 


1. The Commission proposes to amend 
the Rules in order to provide for a 
transition period for the removal of tke 
A3 class of emission (voice) from 
radiobeacon stations in the 
Aeronautical Radionavigation Service. 
In order to provide for an orderly 
transition, we propose to permit the use 
of voice transmissions at radiobeacon 
stations for a limited period of time, in 
accordance with the terms and 
conditions of the existing station license. 
Further, and unrelated to the proposed 
removal of the A3 class of emission, the 
Commission proposes to authorize the 
A9 class of emission and emission 
designator 1.12A9 for frequency 
assignments below 50 megahertz at 
radiobeacon stations in order to be 
consistent with existing frequency 
assignments. 


Backgound 


2. Radiobeacon stations are an 
integral part of the NDB/ADF 
aeronautical navigation system which is 
administered by the Federal Aviation 
Administration (FAA). The system 
consists of airborne automatic direction 
finders (ADF) and ground stations called 
nondirectional beacons (NDB). 
Authorization for operation of NDB's by 
non-FAA stations may be granted by the 
Commission after coordination with the 
FAA and upon a special showing of 
need for a service the Government is not 


yet prepared to provide. When the 
Commission licenses an NDB, it is 
referred to as a radiobeacon station. Of 
approximately 2000 NDB’s operating 
within the NDB/ADF aeronautical 
navigation system, approximately 1200 
of them are licensed by the Commission 
as radiobeacon stations. The 
Commission licenses radiobeacon 
stations in accordance with 
recommendations received from the 
FAA, because the FAA has the statutory 
authority to administer and prescribe 
standards for the operation of the NDB/ 
ADF system. Frequency congestion 
associated with radiobeacon stations 
has been a longstanding problem. In a 
large portion of the continental United 
States, the FAA is finding it difficult or 
impossible to satisfy all NDB 
requirements. NDB frequency congestion 
is expected to worsen unless corrective 
action is taken. 

3. The Radio Technical Commission 
for Aeronautics (RTCA), a Federal 
Advisory Committee, has recently 
completed a study which recommends 
“Minimum Operational Performance 
standards for Automatic Direction 
Finding (ADF) Equipment” (Document 
No. RTCA/DO-179). The emphasis of 
this study is directed toward the long 
term (mid-1990's and later) solution of 
the NDB frequency congestion problem 
which is based upon tighter ADF 
selectivity with a resultant more 
efficient use of the radio frequency 
spectrum. Associated with the RTCA 
study, is a letter to the FAA in which the 
RTCA makes recommendations to 
alleviate NDB frequency congestion in 
the short term (1983—early 1990's). One 
of the recommendations is to “Remove 
voice transmissions from NDB’s in the 
190-535 kHz band and satisfy these 
requirements by other means”. The 
RTCA rationale provided for this 
recommendation follows, in part: 


The aviation community is currently using 
the NDB/ADF system for both navigation and 
communications. This results in an 
unfortunate compromise for both services. 
ADF bandwidth is less than ideal for voice 
reception. In addition, the communications 
bandwidth requirements are substantially 
larger than the navigation bandwidth 
requirements. Consequently, the 
communication function requires greater 
frequency protection than the navigation 
function. Therefore, the use of voice on the 
NDB places a constraint on the assignment of 
new NDB's and seriously restricts NDB 
growth. 

The primary purpose of the NDB/ADF 
system is navigation, and therefore voice 
should be removed from NDB installations in 
the 190-535 kHz band. 


The authorized bandwidth for the 
communications portion of the NDB/ 
ADF system is 8.00 kilohertz compared 
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with 2.74 kilohertz for the navigation 
portion. Thus, the elimination of A3 
voice transmissions from radiobeacon 
stations will ultimately make additional 
spectrum available for reassignment. 


Proposal 


4. The Commission, by action taken 
on January 13, 1982, adopted PR Docket 
No. 80-758 which amended Part 87 of 
the rules so as to incorporate technica) 
specifications and the new frequency 
allotment plan contained in the Final 
Acts of the World Administrative Radio 
Conference on the Aeronautical Mobile 
(R) Service, Geneva, 1978. As a result of 
this action, the A3 class of emission 
(voice} was inadvertently deleted from 
frequency assignments in the Aviation 
Services below 50 megahertz. It was not 
the Commission's intent to abruptly 
eliminate voice transmissions at 
radiobeacon stations which operate on 
frequencies in the Aeronautical 
Radionavigation Service. Therefore, to 
provide for a transition period, we 
propose to amend § 87.67(b) of the rules 
by adding an appropriate footnote to the 
table contained therein. We propose 
that the A3 emission not be authorized 
on new or renewed radiobeacon station 
licenses processed subsequent to a date 
180 days from the effective date a 
Report and Order associated with this 
rulemaking document. 

5. In a matter related to the operation 
of radiobeacon stations, we also 
propose to amend the table in § 87.67(b) 
by adding another footnote which will 
provide for the use of emmission 
designator 1.12A9 for frequency 
assignments below 50 megahertz at 
radiobeacon stations using dual carrier 
nondirectional beacon transmitter 
equipment with 1020 Hertz modulation. 
Heretofore, the 1.12A9 emmission 
designator has been authorized at 
radiobeacon stations based upon 
frequency coordination effected by the 
Interdepartment Radio Advisory 
Committee (IRAC) notwithstanding the 
fact that specific provision for the use of 
1.12A9 at radiobeacon stations did not 
appear in the rules. This amendment 
will make existing fequency 
assignments consistent with the rules. 


Comments 


6. For purposes of this non-restricted 
notice and comment rulemaking 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts 4 notice of proposed rulemaking 
until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
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order disposing of the matter is adopted 
by the Commission, whichever is earlier. 
In general, an ex parte presentation is 
any written or oral communication 
(other than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
parte presentation must serve a copy of 
that presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally, § 1.1231 of the 
Commission's rules, 47 CFR 1.1231. 

7. The proposed amendments to the 
rules, as set forth in the Appendix, are 
issued under authority contained in 
Sections 4({i) and 303 (a), (b), (c), and (r) 
of the Communications Act of 1934, as 
amended. 

8. Under the applicable procedures set 
forth in § 1.415 of the Commission's 
rules, interested persons may file 
comments on or before March 28, 1983, 
and reply comments on or before April 
27, 1983. All relevant and timely 
comments and reply comments will be 
considered by the Commission before 
final action is taken in this proceeding. 
In reaching it decision, the Commission 
may take into consideration information 
and ideas not contained in the 
comments, provided such information or 
a writing indicating the nature and 
source of such information is placed in 
the public file, and provided that the fact 
of the Commission’s reliance on such 
information is noted in the Report and 
Order. 

9. In accordance with the provisions 
of § 1.419 of the Rules and Regulations, 
47 CFR 1.419, formal participants shall 
file an original and 5 copies of their 
comments and other materials. 
Participants wishing each Commissioner 
to have a personal copy of their 
comments should file an original and 11 
copies. Members of the general public 
who wish to express their interest by 
participating informally may do so by 
submitting one copy. All comments are 


given the same consideration, regardless 
of the number of copies submitted. All 
documents will be available for public 
inspection during regular business hours 
in the Commission's Public Reference 
Room at its headquarters in 
Washington, D.C. 

10. A review of radiobeacon station 
licenses reveals that there are 
approximately 100 such stations, 
authorized to use the A3 voice 
transmission, which would be affected 
by the rule amendments proposed 
herein. Since the equipment currently 
utilized at these radiobeacon stations 
may continue to be utilized under the 
conditions of the proposed rule 
amendments, the Commission has 
determined that Sections 603 and 604 of 
the Regulatory Flexibility Act of 1980 
(Pub. L. 96-354) do not apply to this 
rulemaking proceeding. Therefore, the 
rule will not, if promulgated, have a 
significant economic impact on a 
substantial number of small entities. 

11. Regarding questions on matters 
covered in this document, contact 
Robert E. Mickley, telephone (202) 632- 
7175. 


(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 


Federal Communications Commission. 
William J. Tricarico, 


Secretary. 
Appendix 


Part 87 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 


as follows: 
ao 


PART 87—AVIATION SERVICES 


§ 87.67 [Amended] 
In § 87.67, paragraph (b) is amended 


by: 

a. Adding footnote number “(12)” to 
the table opposite Class of Emission 
“A3” and under the columns headed 
“Class of Emission” and “Authorized 
Bandwidth—Below 50 MHz”, 

b. Adding the following footnote, 
appropriately, below the table: ‘(12) 
Authorized for use with an authorized 
bandwidth of 8.0 kilohertz at 
radiobeacon stations in accordance with 
the terms and conditions of the current 
license until the expiration date of same. 
The A3 emission will not be authorized 
on new or renewed radiobeacon station 
licenses processed subsequent 


” 


to.", 

c. Adding a new line to the five 
column table between “Class of 
Emissiou—Ag” and “Class of 
Emission—A9J” with columnar entries 
as follows: - 


Columns 
| 2d | 3a | atm | om | 
rset} 


d. Adding the following footnote, 
appropriately, below the table: “(13) 
Authorized for use at radiobeacon 
stations.” 

{FR Doc. 83-2932 Filed 2~2-83; 8:45 arn] 
BILLING CODE 6712-01-M 


47 CFR Part 90 


[PR Docket No. 81-416; RM-3500; FCC 83- 
7) 


Amendment Concerning Medical 


Service in the Special Emergency 
Radio Service 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Federal Communications 
Commission proposes to amend the 
Rules concerning the Special Emergency 
Radio Service so as to delete the 
requirement that a base or control 
station in an emergency medical service 
(EMS) system must be both wired and 
equipped to transmit/receive on any 
particular number of MED channels and 
to establish standard nomenclature for 
the EMS channels 462.950/467.950 and 
462.975/ 467.975 MHz (i.e. MED-9 and 
MED-10, respectively). These rules are 
proposed to decrease licensee burdens 
and promote efficient system operation. 
DATES: Comments are due by March 4, 
1983 and replies by March 21, 1983. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Arthur C. King, Private Radio Bureau, 
(202) 634-2443. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 90 

Special emergency radio service. 

In the matter of amendment of rules 
concerning medical services operations 
in the 450-470 MHz band in the Special 
Emergency Radio Service; PR Docket 
81-416 RM-3500. 


Notice of Proposed Rule Making 


Adopted: January 13, 1983. 
Released: January 24, 1983, 


By the Commission: Commissioner 
Jones concurring in the result. 


Summary 
The Commission hereby gives notice 
of its intention to amend its Sepcial 
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Emergency Radio Service (SERS) Rules: 
(1) By eliminating the requirement that 
base stations which operate on the MED 
1-MED 8 channels must employ 
equipment which is both wired and 
equipped to transmit/receive on at least 
four of these eight frequency pairs; * and 
(2) by designating two additional SERS 
channels as MED-9 and MED-10).? 


Background 


1. On October 1, 1979, the National 
Traffic Safety Administration of the U.S. 
Department of Transportation (NHTSA) 
filed a Petition for Rule Making in which 
it requested that the Commission adopt 
rules which would: (1) Restrict eligibility 
in the Special Emergency Radio Service 
on the MED frequencies * to 
orgenizations engaged in emergency 
medical services; (2) require adherence 
by licensees to state or regional medical 
service communications plans; (3) 
require the use of tone-coded squelch by 
all licensees; (4) require all base and 
control stations which operate on the 
MED 1-MED 8 channels to be equipped 
for all ten frequency pairs; and (5) 
require certain other changes in the 
rules as they apply to emergency 
medical services. A similar petition was 
received from the Maryland Institute for 
Emergency Medical Services Systems 
(MIEMSS). These proposals were 
opposed by nearly all who commented 
on the petitions. In a Memorandum 
Opinion and Order, adopted July 23 and 
released September 2, 1980, FCC 80-458, 
the Commission denied both petitions. 


2. On October 2, 1980, the Commission 
received a Petition for Reconsideration 
in which NHTSA affirmed that in the 
time which had elapsed since it had 
filed its original petition significant new 
information had been developed relating 
to important problems and deficiencies 
in medical services radio operations 
that, in its view, provided a mandate for 
further review and public input. In 
response to NHTSA’s Petition for 
Reconsideration, the Commission, on 
June 30, 1981, adopted a Memorandum 
Opinion and Order and Notice-of 
Inquiry (FCC 81-293). Acknowledging 
that a public forum would be beneficial 
for considering rule changes, including 
deregulation, the Commission instituted 
an inquiry into these matters. 


1See § 90.53(b)(15)(iii) of the Commission's Rules 
and Regulations. 47 CFR 90.53(b)(15)(iii). 

? 462.950/467.950 MHz and 462.975/467.975 MHz. 

* 463.000/468.000 MHz; 463.125/468.125 MHz; 
463.025 /468.025 MHz; 463.150/468.150 MHz; 463.050/ 
468.050 MHz; 463.175/468.175 MHz; 463.075 /468.075 
MHz; 462.950/467.950 MHz; 463.100/468.100 MHz; 
and 462.975/467.975 MHz. The first eight of these 
frequencies are commonly referred to as MED 1- 
MED 8. 


The Inquiry 

3. The Notice of Inquiry (NOI) 
requested comments with respect to the 
following: 

A. Are the present structure and 
provisions of the Commission's Rules in 
Part 90 adequate for licensing, 
operation, and development of medical 
services radio systems in the 450-470, 
MHz band in the Special Emergency 
Radio Service? If not, what'specific 
problems are occurring? 

B. What impact, if any, is being mads 
by advances or changes in technology 
that is applicable to the operation of 
medical services radio systems? 

C. What specific rule changes of a 
more stringent nature are needed in this 
area? 

D. What rule changes of a 
deregulatory nature are needed in this 
area? 

4. Comments responding to the Notice 
of Inquiry were received from: 


American Hospital Association (AHA) 

Arizona Department of Public Safety 
(Arizona) 

Associated Public Safety Communications 
Officers, Inc. (APCO) 

California Public Safety Radio Association, 
Inc. (CPRA) 

Chicago Communication Service, Inc. 
(Chicago Com) 

Colorado Department of Health (Colorado) 

Connecticut, State of (Connecticut) 

Department of Transportation (NHTSA) 

Florida, State of (Florida) 

Illinois Department of Health (Illinois) 

Indiana, State of (Indiana) 

International Association of Fire Chiefs, Inc. 
(IAFC) 

Los Angeles, County of (Los Angeles) 

Marlyand Institute for Emergency Medical 
Services Systems (MIEMSS) 

Massachusetts, Commonwealth of 
(Massachusetts) 

Mid-Atlantic Emergency Medical Services 
Council, Inc. (MAEMSC) 

Missouri, State of (Missouri) 

Motorola, Inc. (Motorola) 

New Jersey State First Aid Council, Inc. 
(NJSFAC) 

New Mexico Communications Division (New 
Mexico) 

North Carolina, State of (North Carolina) 

Orange County, Cal. (Orange County) 

Riverside County, Cal. (Riverside County) 

Virginia, Commonwealth of (Virginia) 

West Virginia, State of (West Virginia) 


No reply comments were received. 

4. Generally, NHTSA and the State 
organizations favored restricting access 
to the MED frequencies. Presently the 
rules permit all classes of medical 
services eligibles to use the MED 
frequencies. However, routine or 
administrative transmissions must 
secondary to emergency transmissions 
relating to medical supervision and 
instruction for treatment and transport 
of patients in the rendition or delivery of 
medical services. NHTSA and others 


request that we amend this rule to 
permit only emergency transmission on 
these frequencies.‘ * They also ask the 
Commission to establish as a pre- 
condition of licensing that applicants be 
in conformity with a State 
Communications Plan. Also, may 
commenters supported the designation 
of a frequency coordinator for the SERS, 
and particularly for the MED 
frequencies. ® 

5. Other suggestions made in the 
comments were that tone squelch should 
be mandated on SERS fequencies; that 
new technology should be excluded 
from these frequencies unless it could be 
demonstrated that it would have no 
adverse consequences on existing 
systems; that the requirement for multi- 
channel based station equipment on the 
MED channels should be revised; and 
that standard nomenclature for the 
channels 462.950/467.950 and 462.975/ 
467.975 MHz should be adopted. 

6. NHTSA, rather than responding to 
the questions in the NOI, generally re- 
iterated the points made in its original 
petition. It requested the Commission to 
revisit the proposals made in a prior 
proceeding. The NHTSA proposals were 
dealt with individually in our 
Memorandum Opinion and Order, FCC 
90-448, adopted July 23, and released 
September 2, 1980, which was issued in 
response to petitions by NHTSA and 
MIEMSS, RM Nos. 3500 and 3364, 
respectively. We are not readdressing 
those proposals here. We thoroughly 
discussed our conclusions on each point 
and reasons therefor and nothing in this 
round of comments persuades us that 
those conclusions were incorrect. 


Adequacy of Present Rules 


7. In response to question A, many of 
the State organizations, instead of 
relating specific problems to 
inadequacies in the Commission's Rules, 
discussed their concerns about 
“uncoordinated frequency assignments” 


‘The MED frequencies 463.000/468.000 MHz, 
463.025 /468.025MHz, 463.050/468.050 MHz are 
primarily authorized for operations in biomedical 
telemetry systerns. On a secondary basis, the 
frequencies may be utilized for any other 
permissible communication consistent with 47 CFR 
90.35. See 47 CFR 90.35(a), 90.53(b)(19). The MED 
frequencies 463.075 /468.075 MHz, 463.100/468.100 
MHz, 463.125/468.125 MHz, 463.150/468.150 MHz, 
and 463.175/468.175 MHz are primarily authorized 
for communications between medical facilities’ 
vehicles and personnel related to medical 
supervision and instruction for treatment and 
transportation of patients in the rendition or 
delivery of medical services. On a secondary basis, 
these frequencies may be utilized for any other 
permissible communication consistent with 47 CFR 
90.35. See 47 CFR 90.35(a), 90.53(b)(20). 

°47 CFR 90.35 describes eligible users. 

*Presently applications in the Special Emergency 
Radio Service need not be accompanied by 
evidence of frequency coordination. See 47 CFR 
90.175(e)(2). 
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or “maverick” stations that could 
operate in a manner not in accordance 
with state or regional plans. The 
arguments against authorizing these 
entities were not based on violation of 
the Commission's Rules. The objection 
was that they were not part of the state 
plan. AHA, however, representing 6,100 
hospitals and 30,000 individuals, noted 
“no significant problems in the 450-470 
MHz band under present rules.” 


Impact of Technology 


8. Only six parties had specific 
comments regarding the impact of 
technology on EMS communications and 
none made specific proposals. 
Essentially these comments expressed 
some ambivalence on: this subject. The 
Commonwealth of Virginia suggested 
that digital signaling be permitted in the 
UHF SERS allocation. Los Angeles 
County discussed automatic number 
identification (ANI) for field units which 
a computer would use to select the 
“best” channel for the hospital and field 
units. Colorado stated that frequency 
synthesized transmitters and analog and 
digital squelch codes will open up new 
possibilities for interfacing between 
regions. 

9. Other significant comments 
received on technological impacts were 
as follows: 


New modulation techniques such as 
Amplitude Compandored Sideband (ACSB) 
and improved digital encoding could be of 
significant benefit in new or replacement 
systems. However, development of EMS 
systems on the UHF-SEXS channels is both 
well under way, and too young to replace, 
using “last year’s” technology. Therefore, 
applicable rules should address present 
technology and require that new 
technological developments be used only 
after a showing of compatibility with existing 
systems. ... This requirement would not be 
unique. In the past, the FCC has not allowed 
color television to develop without proof of 
compatibility with black and white. 
—Comments of Maryland Institute for 

Emergency Medical Services System, p.2. 

Spectrum conserving technolgy such as 
digital paging and computerized trunking 
systems are useful to medicial radio systems, 
However, those medical entities which can 
afford such technologies on their own are few 
and far between. The present rules do not 
adequately encourage sharing of spectrum 
conserving systems. As a matter of fact, the 
lack of encouragement through rules to use 
such technology has stifled developmen of 
systems in all radio services, thereby keeping 
costs up and potential users left with no 
recourse but to obtain less expensive 
spectrum wasteful systems. In addition, many 
do not realize that trunking is allowable 
under current rules and so overlook the 
possibility. 

—Comment of Missouri Department of Social 

Services at p.4. 


The Commission, in many rule making 
proceedings, has often failed to recognize 
future needs and the applicability of up and 
coming technologies. The Commission has 
usually compensated in rule making for only 
present, pressing needs. Of course, over- 
compensating for future needs is 
unwarranted, It just seems that a little 
additional flexibility would help future 
requirements. 

—Id, at p.5. 


11. NHTSA summarized the feelings of 
many users concerning the employment 
of new technologies: 

[T]he use of advanced technology for EMS 
communications is usually very expensive, 
not necessarily cost-effective, and possibly 
counter-productive. 

—Comments of Department of 

Transportation, National Highway Traffic 

Safety Administration at p.10. 


Needed Rule Changes 


12. Most of the comments dealt 
prinicpally with recommendations for 
rule changes of a more stringent nature 
designed to restrict access to MED 
channels or to mandate additional 
system requirements. The more strict 
proposals concerned the following four 
major areas: 

A. Proposals for frequency 
coordination in some form: either (1) 
through a designated frequency 
coordinator such as APCO or (2) by 
requiring compliance with state or 
regional plans; 

B. Proposals to restrict the eligibility 
for 450 MHz EMS channels to: (1) 
eligibles providing emergency medical 
service or (2) local governmental 
jurisdictions fi.e., states, counties, etc..); 

C. Proposals to require squelch codes 
on some or all MED channels; and 

D. Finally, many requested two 
additional channels be included within 
the Commission's standard MED 
channel nomenclature. 


The single significant deregulatory 
proposal discussed was for the deletion 
of the four-channel requirement at EMS 
base stations. Comments suggested 
substitution of one, two, or three- 
channel requirements. No comments 
supported NHTSA’s proposal that the 
Commission’s Rules mandate ten 
channels at base stations, except where 
they might be needed in congested 
urban areas. 


Discussion 


13. Most states which commented 
expressed the view that the Commission 
should require all applicants for licenses 
in the Special Emergency Radio Service 
on the MED frequencies to submit 
evidence that they would be in 
compliance with a state or regional 
communications plan, This is one of the 


issues raised previously by NHTSA 
which the Commission declined to do: 


NHTSA asks us to require that there be a 
showing of conformity by an applicant to any 
existing medical communications plan for the 
area of operation involved. Further, for 
ambulance companies, NHTSA proposes that 
licensing be permitted only if there is such a 
plan. These proposals would require us to tie 
our responsibility for licensing eligible 
persons into planning standards over which 
we could not control. We do not find this to 
be either feasible or in the public interest. In 
addition, no basis was presented for making 
a licensing distinction for ambulance 
companies. Nor are we aware of any factors 
that would require or justify such a 
distinction. With regard to medical 
communications plans, a3 we have noted, our 
rules encourage participation in area-wide 
planning efforts of this nature. In heavily 
congested areas, where independent 
operations are not feasible, what is 
happening is that all licensees are getting 
together to set up common control and 
dispatch centers that tie together for 
efficiency and effectiveness all of the medical 
operations for the region involved. We 
provide a procedure and an opportunity for 
applicants in these areas to coordinate their 
proposed systems with the authorities who 
have submitted plans for these combined 
operations. It appears that the primary 
concern of NHTSA is that persons who do 
not participate in the existing plan may cause 
harmful interference to operations under that 
plan. This is the so-called “maverick” issue. 
However, this type of problem has been 
almost non-existent in practice. In any event, 
our rules contain adequate enforcement 
provisions for resolving problems of this kind 
and we see no need at this time for the 
restrictive licensing requirements that 
NHTSA has proposed. 


Nothing submitted in response to the 
NOI persuades us that there has been 
any change which would warrant 
modification of this position 
notwithstanding the arguments made in 
the comments and we again decline to 
propose such a rule. 

14, The next most common subject 
was frequency coordination. While this 
appears at first blush to be an easy 
answer to reducing interference, we are 
not yet persuaded it is feasible in the 
case of the Special Emergecy Radio 
Service. !n other public safety services 
where frequency coordination is 
successful, there are relatively few users 
and a relatively large number of 
frequencies. Even where the channels 
are shared by a number of Public Safety 
users, they are relatively uncrowded, 
although exceptions could be cited. On 
the other hand, in the lower Special 
Emergency Radio Service bands (30 to 
50 and 150 to 170 MHZ), there are ten 
(10) major categories of eligibles with 
some, such as Medical Services, having 
several subcategories. Most of these 





categories of users have little in 
common. APCO and CPRA suggested 
that APCO be designated the 
coordinator for the Special Energency 
Radio Service for the MED frequencies. 
However, these frequencies are 
available to a broad class of eligibles 
and APCO has not yet been 
demonstrated to be representative of 
these users, nor have the users generally 
indicated any desire to have APCO as 
their coordinator. Since APCO 
represents only a portion of those 
eligible in the Special Emergency Radio 
Service to use the MED channels, we are 
not persuaded, in the absence of user 
support, that it should be proposed as 
the recognized frequency coordinator for 
this spectrum. Similarly, since no other 
single organization has been 
demonstrated to be representative of all 
users, we are declining to propose a 
frequency coordinator for the MED 
frequencies at this time. 

15. Further comments are invited, 
however, from any organization, 
including APCO, that considers itself 
qualified to be the frequency 
coordinator for the MED frequency 
channels. Frequency coordination, we 
feel, is the best means available for 
assigning these types of frequencies. 
This has been recognized by the 
Commission for many years and more 
recently by the Congress of the United 
States.” The Commission is ready to 
appoint as frequency coordinator any 
user sponsored organization that can 
satisfy the necessary coordinator 
requirements. 

16. Many of the commenters also 
suggested amendments to § 90.35(a) that 
would restrict eligibility for EMS 
channels to entities which provide 
medical service of an emergency nature, 
in order to assure that all 
communications are related to EMS. A 
few others proposed limiting eligibility 
for licensing on these channels to states, 
counties, or regional authorities with 
system licenses being held by them for 
the smaller jurisdictions, even though 
the smaller jurisdiction would operate 
the local stations. We find little merit to 
denying local governments or private 
parties the right to apply for and be 
licensed for their own communications 
systems and no persuasive reasons for 
such a restriction in our opinion are set 
forth in the record of this proceeding. 
We therefore decline to propose these 
rule changes. 

17. As for limiting EMS channels to 
only emergency use, we think this is 


? Communications Amendments Act of 1982, P-L. 97-259, 
September 13, 1982, § 120 (47 U.S.C. 331(b)(1)); See 
Conference Report No. 97-765, 97th Cong., 2nd Sess. (1962). 
pp. 53-54. 


also unnecessary restrictive, particulary 
in the absence of a demonstration that a 
problem exists. The current rules 
provide only secondary status for non- 
emergency use of these channels, and 
we believe this provides sufficient 
protection for emergency 
communications. There is no question 
that transmissions of an emergency 
nature take precedence and we have 
ample authority to enforce this 
requirement should an actual problem 
be demonstrated. However, there are 
many areas in our country where both 
types of operations can exist and there 
has been no demonstration that this 
approach has resulted in any 
impairment of emergency operations. 
We see no need to preclude medical 
services eligibles from using these 
frequencies for non-emergency 
communications where this is feasible 
and where it can eliminate duplicative 
system costs. The record in this 
proceeding does not support such an 
amendment, and we also decline to 
propose this. 

18. A number of organizations 
commenting in response to the NOI 
asked that Continuous Tone Coded 
Squelch (CTCS) be mandated, some 
suggesting that the requirement be 
restricted to one or two channels, others 
for all channels. Indiana opposes any 
CTCS requirement. None of the 
respondents offered any argument for 
CTCS aside from a suggestion that it be 
required. The Commission believes that 
the decision to use or not use tone coded 
squelch is one properly left up to the 
system designer. The Commission has 
consistently refrained from madating 
tone coded squelch in other services and 
is reluctant to do so in the SERS. 
Additionally, the matter was thoroughly 
discussed in another proceeding (RM- 
3854) and recently denied. We are not 
persuaded to propose it here. 

19. The existing requirement for base 
stations to have four channels 
implemented (three if bio-medical 
telemetry is not required) was 
questioned by several respondents. 
Colorado, for example, stated: 

* * * Many rural areas are capable of 
operating very satisfactorily on one or two 
frequencies. To impose restrictions which 
require additional channels is an added 
expense. The requirement for multi-channel 
mobile operation is appropriate and we 
support this requirement for it provides the 
interface and compatibility necessary 
between systems. Two channel restriction 
will allow State and Regional planners to 
require more channels if necessary. 

Illinois stated similarly that base 
stations should be required to 
implement no less than two channels 
while all others who addressed this 


Federal Register / Vol. 48, No. 24 / Thursday, February 2, 1983 / Proposed Rules 


issue suggested that the minimum 
number of required channels should be 
dropped altogether. None, however, 
suggested that the mobile station ten 
channel requirement be changed. 

20. The Commission is persuaded by 
the number and sincerity of the 
comments that the requirement of four 
channels at EMS base stations, 
particularly in rural areas, is an added 
expense that may be burdensome and 
not always necessary. Even in certain 
more populous areas, the needs may not 
justify four channels. The design of 
medical communications systems is, in 
our view, best decided at the local level. 
We are therefore proposing to delete the 
four channel requirement, leaving it up 
to the individual licensee to determine 
its own requirements. This would 
neither force existing systems to change 
nor prevent the implementation of more 
channels for new or up-graded systems. 
We are also again inviting comment on 
the issue of the need for this 
Commission to maintain the multi- 
channel mobile station requirement, 
since this too is part of the local 
planning process. 

21. Finally, some respondents ask that 
the channels 462.950/467.950 and 
462.975/467.975 MHz be designated 
“Call-1, Call-2”, “Dispatch-1, Dispatch- 
See -9, MED-10” according to 
whose comments one refers. While this 
appears to be the sort of question that 
should be left to individual preference, 
we shall accede to the wishes of those 
desiring standard nomenclature and 
propose that the Rules be amended to 
reflect designation of those two 
channels as MED-9 and MED-10. Such 
identification in the Rules, however, will 
not prevent the use of other designations 
by users. They may refer to them in 
whatever fashion they have been 
accustomed. 


Miscellaneous Matters 


22. Since no specific recommendations 
were presented as to how the rules 
might be modified to accommodate new 
technologies, we are not proposing any 
rule changes in this area. Missouri 
suggests that present rules do not 
adequately encourage sharing of 
spectrum conserving systems but does 
not offer any suggestions as to how the 
rules could be improved in this respect. 
As Missouri notes, the rules already 
provide for shared trunk systems and 
rules were recently adopted to permit 
interservice sharing in the land mobile 
radio services. We would appreciate 
specific suggestions so that, if 
appropriate, rules can be adopted. 

23. Accordingly, notice is hereby given 
of rule making to amend Part $0 of the 
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Commission's Rules, in accordance with 
the proposals set forth in the Appendix. 

24. After an analysis of these 
proposed rules, the Commission 
concludes that they are not likely to 
have a significant impact either 
economically or otherwise on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act of 1980 (Public Law 
96—354). In fact, the Commission 
anticipates an overall beneficial 
effect through the proposed reduction 
in the required number of frequency 
channels heretofore required at base 
stations. This proposal does not affect 
eligibility in any way. 

Accordingly, the Commission certifies 
that Sections 603 and 604 of the 
Regulatory Flexibility Act do not apply 
to these proceedings. See U.S.C. Section 
605(b). 

25. The proposed amendment to the 
Rules is issued pursuant to authority 
contained in Sections 4{i), and 303(b), 
303(f), 303{g), and 303(r) of the 
Communications Act, as amended. 

26. Pursuant to procedures set out in 
§ 1.415 of the Commission's Rules, 47 
CFR 1.415, interested persons may file 
comments on or before March 4, 1983, 
and reply comments on or before March 
21, 1983. The Commission will consider 
all relevant and timely comments before 
taking final action in this proceeding. In 
reaching its decision, the Commission 
may take into consideration information 
and ideas not contained in the 
comments, provided that such 
information or a writing indicating the 
nature and source of such information is 
placed in the public file, and provided 
that the fact of the Commission's 
reliance on such information is noted in 
the Report and Order. 

27. We encourage all interested 
parties to respond to this Notice since 
such information as they may provide 
often forms the basis for further 
Commission action. For purposes of this 
non-restricted notice and comment rule 
making proceeding, members of the 
public are advised that ex parte 
contacts are permitted from the time the 
Commission adopts a Notice of 
Proposed Rule Making until the time a 
public notice is issued stating that a 
substantive disposition of the matter is 
to be considered at a forthcoming 
meeting or until a final order disposing 
of the matter is adopted by the 
Commission, whichever is earlier. In 
general, an ex parte presentation is any 
written or oral communication (other 
than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 


Any person who submits a written ex 
parte presentation must serve a copy of 
that presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who initiates an oral ex 
parte presentation addressing matters 
not fully covered in any previously filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day or oral 
presentation, that written summary must 
be served on the Commission’s 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally, § 1.1231 of the 
Commission’s Rules, 47 CFR 1.1231. 

28. In accordance with the provisions 
of Section 1.419 of the Commission's 
Rules, 47 CFR 1.419, formal participants 
shall file an original and 5 copies of their 
comments and other materials. 
Participants, wishing each Commissioner 
to have a personal copy of their 
comments should file an original and 11 
copies. Members of the public who wish 
to express their interest by participating 
informally may do so by submitting one 
copy. All comments are given the same 
consideration regardless of the number 
of copies submitted. All documents will 
be available for public inspection during 
regular business hours in the 
Commission’s Public Reference Room at 
its headquarters in Washington, D.C. 

29. For further information, contact 
Arthur King, Federal Communications 
Commission, Private Radio Bureau, 
Land Mobile and Microwave Division, 
Washington, D.C. 20554, (202) 634-2443. 
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
William J. Tricarico, 
Secretary. 


Appendix 


PART 90—[AMENDED] 


It is proposed that 47 CFR Part 90 be 
amended as follows: 

1. Section 90.53 is amended by 
removing and reserving paragraphs 
(b)(15) (iii) and (iv), and by the revision 
of (vi) to read as follows: 


§ 90.53 Frequencies available. 


* * * * * 


(b) * * ® 
(15) oe Me 
(iii) [Reserved] 
(iv) [Reserved] 


* * * * 


(vi) Stations located in areas above 
line A, as defined in § 90.7, will be 
required to meet multi-channel 
equipment requirements only for those 
frequencies up to the number specified 
in subparagraph (ii) which have t been 
assigned and coordinated with Canada 
in accordance with the applicable U.S.- 
Canada agreement. 

2. Section 90.53(b)(16) is revised as 
follows: 


§ 90.53 Frequencies availabie. 
ert * 


(16) This frequency is primarily 
authorized for use under §90.35(a) in the 
dispatch of medical care vehicles and 
personnel for the rendition or delivery of 
medical services. This frequency may . 
also be assigned for intra-system and 
inter-system mutual assistance 
purposes. For uniformity in usage, the 
frequency pairs 462.950/467.975 MHz 
may be referred to as MED-9 and MED- 
10, respectively. 

[FR Doc. 83-2806 Filed 2-2-83; 8:45 am] 
BILLING CODE 6712-01-48 


47 CFR Part 97 
[PR Docket No. 83-28; FCC 83-23] 


Establishment of a Class of Operator 
License Not Requiring a 
Demonstration of Proficiency in the 
International Morse Code 


AGENCY: Federal Communications 
Commission. 


action: Proposed rule. 


SUMMARY: The Commission proposes to 
amend the Amateur Radio Service Rules 
to establish a class of operator license 
which would not require an applicant to 
first demonstrate proficiency in the 
international Morse code. The current 
rules require that applicants for each of 
the five existing license classes prove 
that they are able to send and receive 
texts in the Morse code. However, the 
Commission is often in receipt of 
requests to delete or waive this 
requirement. The proposed rules would 
establish a license class without the 
code requirement and limit the 
privileges of the license to frequencies 
above 30 MHz—frequencies upon which 
Morse code is seldom used. 

DATE: Comments are due by April 29, 
1933 and replies by May 31, 1983. 
Apbress: Federal Communications 
Commission, Washington, D.C. 20554. 
POR FURTHER INFORMATION CONTACT: 
Steve Lett, Private Radio Bureau, 
Special Services Division, (202) 632- 
4964. 





SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 97 
Radio. 


Notice of Proposed Rule Making 
Adopted: January 20, 1983. 
Released: February 1, 1983. 


In the matter of establishment of a 
class of amateur operator license not 
requiring a demonstration of proficiency 
in the international Morse Code, PR 
Docket No. 83-28. 


Introduction 


1. Notice of Proposed Rule Making in 
the above captioned matter is hereby 
given. 

2. The Commission is proposing to 
establish an amateur radio operator 
license class which an individual may 
obtain without first demonstrating a 
proficiency in the international Morse 
code. We are doing this in the belief that 
there are intelligent, disciplined persons 
who can make a valuable contribution 
to the Amateur Radio Service without 
such a proficiency. These persons may 
include, but are not limited to, many of 
our nation’s younger, school-aged 
individuals whose primary interest lies 
in the burgeoning field of computer 
technology or individuals with a 
physical handicap which prevents them 
from being able to successfully complete 
a Morse code examination. The license 
class we propose to establish would be 
an “eniry” type license class which 
would provide to these individuals the 
same introduction to amateur radio that 
the current Novice class license 
provides. However, instead of requiring 
a demonstration of proficiency in the 
Morse code, the proposed license class 
would require additional testing, above 
that required of a Novice class license 
applicant, in the areas of radio theory, 
operation and practice. In this way, we 
believe that individuals can prove in an 
alternative fashion that they have the 
ability and discipline to make a serious 
contribution to the Amateur Radio 
Service. 


Background 

3. As the amateur community is 
aware, the issue of a “codeless” 
amateur operator license has been 
addressed in past Commission 
proceedings. On December 4, 1974 the 
Commission adopted a Notice of 
Proposed Rule Making in Docket 20282 
that dealt comprehensively with the 
Amateur Radio Service Rules 
concerning operator classes, privileges 
and requirements.’ In that Notice, the 
Commission said: 


*39 FR 44042, December 20, 1974. 


We recognize the desire by some amateurs, 
and would be amateurs * * * for a class of 
amateur operator license having 
requirements that do not include a knowledge 
of telegraphy * * *. A survey and analysis 
conducted in 1971 indicated that there may 
be as many non-licensees interested in 
amateur radio activities, if not more, than 
there are persons already licensed in the 
Amateur Radio Service. The most often 
mentioned reason for not obtaining an 
amateur license is the telegraphy 
requirements. 


The Commission then stated, “We 
believe, under carefully established 
provisions, a new ‘telephony-only’ type 
of operator license (the ‘Communicator 
class’ license), limited to frequencies 
above 144 MHz, could and should be 
incorporated into the Amateur Radio 
Service.” 

4. On August 8, 1978 the Commission 
adopted a Notice of Inquiry in General 
Docket 78-250 concerning the 
administration of Morse code 
examinations to handicapped applicants 
for amateur operator licenses.? That 
Notice contained information about our 
current examination procedures and 
sought comments about improvements 
that could be made in administering 
Morse code examinations to 
handicapped applicants. One of the 
alternatives that was considered in that 
proceeding was the creation of a new 
class of amateur operator license which 
would not have a Morse code 
examination and which would have an 
eligibility restricted to handicapped 
applicants. 

5. On March 6, 1979 the Commission 
adopted a Third Report and Order in 
Docket 20282 to address matters not 
disposed of in Commission actions since 
the adoption of its Notice in that 
docket.* Among these was the issue of a 
codeless operator license. The 
Commission stated: 


(W)e have decided to take no action at this 
time * * * on the creation of a* * * license 
having no telegraphy privileges or 
requirements. We firmly believe in the 
principle, articulated in the Notice, that in 
any licensing system there should be a logical 
relationship between the qualification 
requirements and the operator privileges 
authorized at each license class level. We 
feel that the (codeless) “Communicator 
Class,” as proposed, was in keeping with this 
principle; and we do not agree with the 
majority filing comments who asserted that 
the privileges to be conveyed by the 
“Communicator Class” were “out of 
proportion” to the qualification requirements. 
Nevertheless, since much time has elapsed 
since the issuance of the Notice (4 years) 

* * * we would like to get the views of * * * 
newer licensees on the need or desirability of 


*43 FR 37729, August 24, 1978. 
°44 FR 16460, March 19, 1979, 
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a “codeless” class of amateur license. 
Accordingly, we hope to revisit this matter 
later * * * in a new rule making proceeding. 


6. On March 11, 1982 the Commission 
adopted a Report and Order terminating, 
without action, the proceeding in 
General Docket 78-250.‘ The 
Commission stated: 

After careful consideration of the issues 
and comments in this proceeding, it appears 
that selecting a particular group of license 
applicants for favorable treatment in terms of 
less stringent amateur operator requirements 
would not be sound licensing policy. For - 
example, if such a policy were instituted, the 
Commission ultimately could find itself in the 
untenable position of deciding which 
applicants actually qualified for telegraphy 
exemptions and which did not. Commission 
personnel clearly are not trained to make 
such judgments. Therefore, if we decide to 
introduce a class of amateur radio operator 
license without telegraphy requirements, it 
will be available to any applicant, instead of 
limited to applicants with certain physical or 
learning disabilities. 


7. Today, we note that internationally 
there are at least two countries with 
significant amateur radio operator 
populations which provide for a class of 
operator license which does not require 
a proficiency in the Morse code: Japan 
and Canada. In Japan, where the 
difference in privileges between 
operator classes is for the most part 
determined by authorized maximum 
operating power, license classes are 
provided for low power operation in the 
HF as well as VHF bands ° without a 
Morse code examination requirement. In 
Canada, operators holding a Digital 
Amateur Class Certificate may use 
virtually all emission types throughout 
the Canadian amateur frequency bands 
above 144 MHz. The examination 
requirements for the Digital Amateur 
Class Certificate include a test in radio 
regulations, a test in radio theory and 
operation of modern amateur radio 
transmitters and receivers, and a 
rigorous examination in the theory of 
communications, computing, and analog 
and digital transmissions, but no 
examination in the international Morse 
code. For each of these cases, we are 
unaware of any difficulty that has been 
experienced because of the creation of 
such license classes, 


Proposals 


8. The Commission is proposing to 
establish one of two kinds of codeless 
operator license class. The first kind 
would be created by eliminating the 


*47 FR 14197, April 2, 1982. 

° The HF (High Frequency) bands are the bands 
between 3 and 30 MHz. The VHF (Very High 
Frequency) bands are the bands between 30 and 300 
MHz. 
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five-word-per-minute Morse code 
examination element from the existing 
Technician class operator licensing 
requirements. The operator license to be 
issued would still be called the 
“Technician class” license and the 
privileges would continue to include all 
authorized amateur privileges above 50 
MHz. However, the license would 
convey the Novice class privileges 
(Morse telegraphy in portions of certain 
HF bands)—which are authorized to 
current Technician class licensees—only 
after the license holder had successfully 
completed the additional examination 
element 1{A) (beginner’s code test at 
five words per minute). The second form 
that such a license could take would be 
one similar to the Canadian Digital 
Amateur Class Certificate. We propose 
to call this license the “Experimenter 
class” license, since, as will be 
explained later, this would more 
accurately reflect the privileges to be 
conveyed. 

9. Both of the potential codeless 
license classes we propose to establish 
have certain features in common, most 
notably, the authorized frequencies 
under consideration. The Commission 
believes that requirements for a 
knowledge of the international Morse 
code still serve an important purpose for 
operation on the frequencies below 30 
MHz. Furthermore, the United States is 
a signatory of the treaty established at 
the 1959 Administrative Radio 
Conference and that treaty requires that 
the operator of an amateur radio station 
using frequencies below 144 MHz must 
be capable of sending and receiving 
Morse code signals.* At the 1979 World 
Administrative Radio Conference 
(WARC) the specification of 144 MHz 
was changed to 30 MHz and this new 
limit will apply upon ratification of the 
new treaty by the United States. 
Accordingly, the Commission will 
consider only privileges above 30 MHz 
for the codeless license class. The 
specific frequencies above 30 MHz to 
authorize for such a license class is an 
issue upon which we encourage 
comments. Our proposals for 
frequencies as well as other specific 
aspects of ihe two proposed license 
classes are discussed below. 

10. Another common aspect of the twe 
codeless license classes under 


® Article 41, Section 3(1) of the Radio Regulations 
which complete the International 
Telecommunication Convention (Geneva, 1959) 
states, “Any person operating the apparatus of an 
amateur station shall have proved that he is able to 
send correctly by hand and to receive correctly by 
ear, texts in Morse code signals. Administrations 
concerned may, however, waive this requirement in 
the case of stations making use exclusively of 
frequencies above 144 MHz.” 


consideration is that they would both be 
“entry” type licenses, and, in that 
respect, be similar to the existing Novice 
class license. As mentioned earlier, the 
intention of the entry type license is to 
provide at: individual with an 
introduction to amateur radio in order 
that he/she may come to learn more of 
the art and techniques of radio and 
become interested in different and 
varied aspects of the Amateur Radio 
Service. The license classes we propose 
to establish would supplement the 
Novice class license in this regard. They 
would differ from the Novice class in 
that instead of requiring the five-word- 
per-minute code test, the new entry 
class license would require additional 
examination in radio theory and 
practice. 


Technician Class License (Without 
Morse Code Examination) 


11. With the elimination of the five- 
word-per-minute Morse code 
examination requirement (examination 
element 1(A)) from the Technician class 
license the remaining requirements 
would include examination element 2 
(basic law comprising rules and 
regulations essential to the beginner's 
operation, including sufficient 
elementary radio theory for the 
understanding of those rules) and 
element 3 (general amateur practice and 
regulations involving radio operation 
and apparatus and provisions of 
treaties, statutes, and rules affecting 
amateur stations and operators). We 
note that clements 2 and 3 are also the 
only examinations in theory, practice 
and regulations required for the General 
class operator license—a license which 
conveys all amateur privileges on 
frequencies in all amateur frequency 
bands and which is considered to be a 
significant credential of an individual's 
technical competence. In essence, we 
would be requiring the Technician class 
licensee to meet all of the requirements 
of the General class licensee, save for 
the examination in Morse code. Under 
these circumstances, we believe that an 
individual, having obtained a 
Technician class license under our 
proposal, would be able to make a 
worthy contribution to the Amateur 
Radio Service and that the individual 
would possess the degree of discipline 
appropriate to amateur radio. 

12. Under our proposal, the privileges 
for the Technician class license would 
continue to include operation on all 
amateur frequencies above 50 MHz 
since this would be consistent with the 
current privileges for that license class 
(with the exception of the Morse 
telegraphy privileges in the HF bands 


4857 


which would be authorized upon the 
licensee’s successful completion of 
examination element 1{A)}. Such 
privileges would also be consistent with 
our international responsibilities. We 
are also proposing that the privileges 
include the use of all emission modes 
currently authorized to amateurs on 
those frequency bands. Once again this 
is consistent with the privi! 

currently authorized to Technician class 
licensees and is in keeping with our 
objective of having the proposed license 
class provide a broad exposure to the 
Amateur Radio Service and 
opportunities for experimentation. We 
believe, for example, that persons 
whose primary interest lies in the field 
of computers will take advantage of the 
emission modes used for radio- 
teleprinter and computer 
communications (i.e., A2, Fi and F2 
emission modes). In this way they could 
discover more about radio 
communications through the converging 
technologies of amateur radio and 
personal computers. They would then 
have an opportunity to go on to learn 
about other modes such as facsimile (A4 
and F5 emissions), television (A5 and F5 
emissions) and the Morse code (A1 
emissions) in addition to the common 
voice modes (A3 and F3 emissions). 


Experimenter Class License 


13. As noted earlier, the requirements 
for the Canadian Digital Amateur Class 
Certificate, while not including an 
examination in the Morse code, do 
include examinations in radio 
regulations, radio theory and digital 
techniques. The examinations in radio 
regulations and theory are the same as 
those given to applicants for the 
Canadian Advanced Amateur Class 
Certificate which has as its only 
additional requirement a fifteen-word- 
per-minute Morse code examination. So, 
in essence, the applicant for the Digital 
Class Certificate must pass the same 
examinations requirements as an 
applicant for the Advanced Class 
Certificate except that the Morse code 
examination is replaced with an 
extremely difficult examination on 
digital techniques. 

14. In keeping with this model, we 
propose to create for our Experimenter 
class license a new examination 
element—element 5—which would be 
the sole examination required of the 
license applicant. The appropriate 
ccntent for this examination is 
something which we believe deserves 
discussion in the comments on this 
proceeding. Clearly this examination 
element must test an applicant's 
knowledge of radio regulations and 





theory as is required for the Canadian 
Digital Amateur Class Certificate. 
However, the /eve/ at which this 
examination should test an applicant's 
knowledge is an issue that we believe 
should be addressed in the comments. 
The level of the examination in these 
areas could be at or between the levels 
required for any of the five current 
operator license classes. 

15. To be in perfect keeping with the 
model of the Canadian Digital Class 
Certificate, the examination required for 
the Experimenter class license should 
also test an applicant's knowledge of 
digital techniques. We note, however, 
that applicants for the current 
Technician and Amateur Extra class 
licenses are also tested in this area. 
Under these circumstances, and given 
that an examination in radio regulations 
and theory should clearly be required 
for the Experimenter class license 
applicant, we believe that it may be 
appropriate for our proposed new 
examination element 5 to simply be 
comprised of certain of our existing 
examination elements. For example, if 
the new element 5 consisted of the same 
subject matter as the current elements 2 
and 3, the examination requirements for 
the Experimenter class license would be 
the same as those for our proposed 
codeless Technician class license. 
Alternatively, examination element 5 
could, perhaps, consist of the current 
elements 2, 3 and 4{A). We specifically 
invite comments as to whether the 
approach of having element 5 be 
comprised of certain current 
examination elements is desirable, and 
if so which ones, or whether an entirely 
new examination and syllabus should 
be developed for it. This also brings us 
to the first reason that we believe this 
proposed new license should be called 
the Experimenter class rather than the 
Digital class license. Since the 
examination requirements in the area of 
digital techniques for the new license 
would not be unique to that license 
(unless we were to remove those 
requirements from other classes of 
licenses, which we do not plan to do), 
we believe it would be a misnomer to 
single that license class out as a 
“digital” license. 

16. The Canadian Digital Amateur 
Class Certificate conveys all of the 
privileges accorded to the two other 
Canadian amateur operator classes on 
frequencies above 144 MHz, both in 
terms of authorized frequencies and 
emission modes. However, it also 
conveys emission mode privileges which 
neither of the other two license classes 
are entitled to use—specifically the use 
of pulse modulation (type P emissions). 


In the U.S., all classes of amateur 
operator licensees, other than Novice, 
are authorized full amateur privileges 
above 50 MHz, including the use of 
pulse modulation where it is permitted 
in those bands. Consequently, there are 
no exclusive mode privileges which we 
can reserve for the Experimenter class 
license without removing certain 
privileges from other license classes. 
Once again, this is something which we 
do not plan to do. Consistent with the 
above, we propose that the 
Experimenter class license convey all 
amateur privileges on frequencies above 
144 MHz. We are proposing 144 MHz as 
the lower limit of frequency privileges 
since this is consistent with that of the 
Canadian Digital Amateur Class 
Certificate. However, there is nothing to 
prevent the authorization of privileges 
down to 50 MHz and, here again, we 
plan to be flexible on the issue of 
frequencies to authorize to the new 
codeless license. This also brings us to 
the second reason that we believe that 
calling this proposed license the “Digital 
class” license would be a misnomer. 
There are no “digital” privileges which 
we plan to exclusively convey to such a 
license. 


Discussion 


17. Essentially, we will be considering 
the authorization of the same 
frequencies for whichever codeless 
license we may implement. There are, 
then, only two principle differences 
between our proposed codeless 
Technician class and Experimenter class 
operator licenses. These are the subject 
and level of the written examination to 
be administered to the applicant, and 
the total number of operator license 
classes to be provided for in the 
Amateur Radio Service. In the case of 
our codeless Technician class license 
proposal, that license class would take 
the place of the current Technician class 
license and the total number of operator 
license classes would remain the same. 
In the case of our Experimenter class 
license proposal, we would be adding 
one entirely new class of operator 
license.’ In this respect, we must point 
out that the Technician class license 
proposal has an advantage over the 
Experimenter class license proposal. 
Implementation of the Experimenter 
class license may require the 
Commission to develop a new syllabus 
and provide, by some means, for the 


* Depending on the final examination 
requirements and privileges which may be included 
for the Experimenter class license, the license class 
structure may dictate that it be permissible for that 
class of license to be able to be held concurrently 
with another class of license. This is the case for the 
Canadian Digital Amateur Class Certificate. 
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preparation and administration of new 
examinations. It would also certainly 
require the revision and reprinting of our 
application forms and other Commission 
publications as well as a complete 
revision of our data processing 
procedures and programs used for 
issuing licenses. We would be remiss if 
we did not consider these administrative 
burdens in weighing the respective 
desirability of the two license classes 
proposed. Accordingly, we request that 
this matter be addressed in the context 
of comments on this proceeding. 

18. Finally, the Commission does not 
wish to de-emphasize the importance of 
the international Morse code as a 
communications mode in the Amateur 
Radio Service. In the recent proceeding 
regarding expansion of the HF telephony 
“subbands” the Commission stated: 
“Current regulations permit emission 
type Al Morse telegraphy operation on 
all amateur radio frequencies. This 
unique universal authorization for that 
mode results from its character as an 
efficient and widely recognized 
communications language that can be 
employed with the simplest type of 
equipment.” ® We believe that this 
character has not changed. However, it 
is precisely these attributes that make 
us believe that Morse code as a valuable 
mode of communication “can stand on 
its own feet.” We believe that once an 
individual has had an opportunity to 
become involved in the Amateur Radio 
Service and become acquainted with its 
many intricate facets, there is a desire to 
learn more about radio and the offerings 
of the service. We anticipate that in the 
case of the codeless class licensees 
these new interests may include the 
international Morse code, just as we 


anticipate with all other licensees that 


these interests may include radio theory 
at a greater level of comprehension and 
Morse code proficiency at a greater 
speed. 

19. Beyond station identification and 
use in certain weak signal 
communictions modes, we note that the 
Morse code is seldom used on 
frequencies above 50 MHZ, even though 
all amateur operators are currently 
required to demonstate their proficiency 
in it prior to licensing. We then ask why 
the Federal Government should continue 
to require of operators a-skill which may 
have less utility than other skills in 
these bands for which the license would 
be granted to operate. We do not, for 
example, require applicants to 
demonstrate proficiency with a 
typewriter even though radioteleprinting 


® Notice of Inquiry and Proposed Rule Making in 
PR Docket No. 62-83, 47 FR 8798, March 2, 1982. 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


may be the most efficenct mode for 
certain “traffic” handling. We believe 
that a more important qualification for 
an operator license is an individuals 
ability to understand the Commission's 
regulations and the radio station for 
which he/she is responsible. Other than 
this, we would leave to the individual 
the decision as to whether learning the 
Morse code would benefit his/her 
endeavors in amateur radio. 


Conclusion 


20. The Commission is aware that the 
matter of a codeless license is probably 
the most controversial matter that we 
can raise with the amateur radio 
community. For many amateur radio 
operators, the Morse code stands as the 
absolute cornerstone of the service. We 
have taken note of a survey conducted 
for the American Radio Relay League, 
Inc. (ARRL) by Florida State 
University’s Institute for Social 
Research,® which is indicative of these 
attitudes. Of those U.S.-licensed 
amateur operators responding, 83% 
believed that a Morse code requirement 
is either essential or important for 
operator privileges below 30 MHz, while 
64% believed that such a requirement is 
essential or important for operator 
privileges above 30 MHz. We are also 
aware that many amateur radio 
licensees believe that our intention with 
a codeless license will be simply to 
increase the growth of the Amateur 
Radio Service. While this would be a 
likely consequence of the establishment 
of a codeless class license this, in fact, is 
not our principle intent. We wish to 
reiterate that our intention is to 
enhance, not necessarily enlarge, the 
Amateur Radio Service. We believe that 
this can be accomplished by allowing 
fully-qualified, technically competent 
individuals, who are not presently part 
of the amateur fraternity, to make a 
contribution to the Amateur Radio 
Service, provided only that the operating 
privileges they receive are 
commensurate with the examination 
material they are required to pass. 

21. It has also come to our attention 
that some of the current amateur 
licensees are particularly concerned that 
even if a codeless license class were to 
convey privileges only in the VHF bands 
and higher, that those privileges might 
include certain well populated bands 
(e.g. the popular 2 meter band). With 
respect to this, we would like to 
reemphasize that we plan to be flexible 


®The American Radio Relay League, Inc. is an 
association of amateur radio operators with over 
100,000 members who are licensed by the 
Commission. Information from survey excerpted 
from "QST” (the official journal of the ARRL). 
March 1981, pp. 11-18. 


on the issue of frequencies that would 
be authorized for the codeless license 
class (in particular the Experimenter 
class, since we are not considering 
changes in the privileges for Technican 
class licensees). We will carefully 
consider the comments of both amateurs 
and non-amateurs on this issue and 
make appropriate adjustments in the 
frequency bands eventually authorized. 

22. Finally, we are in receipt of a letter 
from the ARRL requesting us to delay 
for 18 months the issuance of this Notice 
due to recent developments with respeci 
to the fate of the amateur operator 
examination program. Public Law 97- 
259, adopted September 13, 1982, permits 
the Commission to use volunteers in the 
examination of candidates for amateur 
operator licenses. In response to that 
legislation, the ARRL has filed a petition 
for rule making, RM-4229, requesting 
that the Commission’s Rules be 
amended to establish a volunteer 
examiner program. The ARRL letter 
states that, “It seems unwise and 
perhaps unfair to contemplate enlarging 
the license examination burden by an 
additional burden of unknown 
dimensions until the amateur community 
has responded to the principle challenge 
involved. . . . The amateur community 
needs time to absorb the Commission's 
license examination task before it as a 
result of PL 97-259 before it 
contemplates additional license 
examination assignments from the 
Commission.” 

23. While we are completely 
sympathetic to the burdens invloved 
with the examination of amateur 
operator license candidates, we reject 
the ARRL's request. The ARRL has, in 
RM-4229, invited upon the amateur 
community the burden of the operator 
examination program. Although we 
recognize and appreciate that there are 
benefits to be realized by the public 
from the ARRL’s proposal in its petition, 
the Commission is not forcing this 
burden upon the amateur community. 
The Commission has been considering 
the establishment of a codeless amateur 
license class for over a decade and we 
do not believe that any further delay can 
be warranted. 

24. Accordingly, we are moving ahead 
with this proceeding and anticipate that 
the amateur community, as well as other 
interested parties, will carefully and 
objectively consider our proposals and 
provide constructive comments to aid us 
in our final decision on this matter. 

25. Notice is hereby given that it is 
proposed to amend 47 CFR Part 97 in 
accordance with the proposal set forth 
in the attached Appendix I or Appendix 
II 


Procedural Matters 


26. Authority for issuance of this 
Notice is contained in Sections 4{i) and 
303(r) of the Communications Act of 
1934, as amended, 47 U.S.C. 154{i) and 
303(r). Pursuant to applicable 
procedures set forth in § 1.415 of the 
Commission's Rules, interested persons 
may file comments on or before April 29, 
1983, and reply comments on or before 
May 31, 1983. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file. 
and provided that the fact of the 
Commission’s reliance on such 
information is noted in the Report and 
Order. 

27. In accordance with § 1.419 of the 
Commission's Rules, 47 CFR 1.419, 
formal participants must file an original 
and five copies of their comments and 
other materials. Participants who wish 
each Commissioner to have a personal 
copy of their comments should file an 
original and eleven copies. Members of 
the general public who wish to express 
their interest by participating informally 
may do so by submitting one copy. All 
comments are given the same 
consideration, regardless of the number 
of copies submitted. Each set of 
comments must state on its face the 
proceeding to which it relates (PR 
Docket Number) and should be 
submitted to: The Secretary, Federal 
Communications Commission, 
Washington, DC 20554. All documents 
will be available for public inspection 
during regular business hours in the 
Commission's Public Reference Room at 
its headquarters in Washington, D.C. 

28. For purposes of this non-restricted 
notice and comment rule making 
proceeding, members of the public are 
advised that ex parte contracts are 
permitted from the time the Commission 
adopts a Notice of Proposed Rule 
Making until the time a public notice is 
issued stating that a substantive 
disposition of the matter is to be 
considered at a forthcoming meeting or 
until a final Order disposing of the 
matter is adopted by the Commission, 
whichever is earlier. In general, an ex 
parte presentation is any written or oral 
communication (other than formal 
written comments/pleadings and formal 
oral arguments) between a person 
outside the Commission and a 
Commissioner or a member of the 





Commission's staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally, § 1.1231 of the 
Commission's rules, 47 CFR 1.1231. A 
summary of the Commission's 
procedures governing ex parte contacts 
in informal rule makings is available 
from the Commission’s Consumer 
Assistance Office, FCC Washington, DC 
20554, (202) 632-7000. 

29. The Commission has determined 
that Sections 603 and 604 of the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354) do not apply to this rule 
making proceeding since this proposal 
would only amend the operator license 
class structure of the Amateur Radio 
Service. There would be no significant 
impact on small businesses, small 
organizations or small governmental 
jurisdictions. 

30. It is ordered that the Secretary 
shall cause a copy of this Notice to be 
served upon the Chief Counsel for 
Advocacy of the Small Business 
Administration and that the Secretary 
shall also cause a copy of this Notice to 
be published in the Federal Register. 

31. For further information on this 
proceeding, contact Steve Lett, Federal 
Communications Commission, Private 
Radio Bureau, Washington, DC 20554, 
(202) 632-4964. 

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 


Appendix I—Alternative 1 


PART 97—[AMENDED) 


It is proposed that Part 97 of the 
Commission's Rules and Regulations, 47 
CFR Part 97, be amended as follows: 

1. In § 97.7 paragraph (d) would be 
revised to read as follows: 


§ 97.7 Privileges of operator licenses. 
* * * * * 


(d) Technician Class. All authorized 
amateur privileges on the frequencies 
50.0 MHz and above. Technician Class 
licenses also convey the full privileges 
of Novice Class licenses if— 

(1) The Technician Class operator 
license was first obtained prior to [the 
effective date of the Order in this 
proceeding]; or 

(2) The licensee has been examined 
by a volunteer examiner meeting the 
qualifications set forth in § 97.28(b) who 
has administered Examination Element 
1(A) to the Technician Class licensee 
and has determined that the licensee 
has successfully completed that element. 

2. In § 97.23, paragraph (d) would be 
revised to read as follow: 


§ 97.23 Examination requirements. 
(d). Technician Class: Elements 2 and 
3; 


* * * . * 


Appendix Il—Alternative 2 


It is proposed that Part 97 of the 
Commission's Rules and Regulations, 47 
CFR Part 97, be amended as follows: 

1. Section 97.5 would be revised to 
read as follows: 


§97.5 Classes of operator licenses. 

Amateur extra class. 

Advanced class. 

General class. 

Conditional class. 

Technician class. 

Novice class. 

Experimenter class. 

2. In § 97.7, a new paragraph (f) would 
be added to read as follows: 


§ 97.7 Privileges of operator licenses. 

(f) Experimenter Class. All authorized 
amateur privileges on the frequencies 
144.0 Mhz and above. 

3. In § 97.21, a new paragraph (h) 
would be added to read as follows: 


§ 97.21 Examination elements. 


* . * * ° 


(h) Element 5: Intermediate amateur 
practice involving intermediate level 
radio theory and operation as applicable 
to modern amateur techniques, 
including, but not limited to, 
radiotelephony and digital 
communications. 

4. In § 97.23, a new paragraph (f) 
would be added to read as follows: 


§ 97.23 Examination requirements. 
(f} Experimenter Class: Element 5. 


{FR Doc. 63-2975 Filed 2-2-63; 8:45 am] 
BILLING CODE 6712-01-M 


Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Reopening of Comment Period for 5- 
year Notice of Status Review 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Reopening of comment period. 


SUMMARY: The Service reopens the 
comment period for the 5-year Status 
Review on Endangered and Threatened 
Wildlife and Plants for an additional 90 
day period. The Service has received 
several requests to extent this period in 
order to provide more data. 


DATES: Comments must be received on 
or before May 4, 1983 in order to insure 
consideration. 


ADDRESSES: Comments may be mailed 
to the Director (OES), U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240; or to the Regional Director, 
Region 1, {ARD/FA), U.S. Fish and 
Wildlife Service, Suite 1692, Lloyd 500 
Building, 500 N.E. Multnomah Street, 
Portland, Oregon 97232; or to the 
Regional Director, Region 4, (ARD/FA). 
U.S. Fish and Wildlife Service, Richard 
B. Russell Federal Building, 75 Spring 
Street, SW., Atlanta, Georgia 30303. 


FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Spinks, Jr., Chief, Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington D.C. 20240 
(703/235-2771). 


SUPPLEMENTARY INFORMATION: The 
Notice of Status Review published in the 
September 27, 1982, Federal Register (47 
FR 42387-42388) had a comment period 
that would expire on January 25, 1983. 
The Service has reopened this to May 4, 
1983, Comments received after that date 
may still be considered. The notice of 
September 22 identities those species of 
Endangered and Threatened Wildlife 
and Plants that are now under the 5-year 
review. Such a review is required under 
the Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.). 


List of Subject in 50 CFR Part 17 


Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture). 

Dated: January 20, 1983. 

J. Craig Potter, 

Deputy Assistant Secretary for Fish and 
Wildlife and Parks. 

{FR Doc. 83-2019 Filed 2-2-83; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 301 
[Docket No. 21228-264] 


Pacific Halibut Fisheries 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Proposed rule. 


SUMMARY: NOAA proposes a rule 
imposing a moratorium on the entry of 
certain fishermen into the halibut fishery 
in waters under U.S. jurisdiction in the 
northern Pacific Ocean (International 
Pacific Halibut Commission 
management areas 2C and 3), and that 
part of the Bering Sea and Aleutians 
(management area 4) south of 56° N. 
latitude. The proposed rule would forbid 
any person to harvest and sell halibut 
for commercial purposes from those 
waters from May 1, 1983, through 
December 31, 1985, who had not 
lawfully harvested and sold halibut from 
those waters between January 1, 1978, 
and December 31, 1982. This action is 
necessary to prevent a rush of new 
participants from entering the fishery in 
hopes of obtaining rights under a limited 
entry system which is being considered 
by the North Pacific Fishery 
Management Council. 

DATE: Comments on the proposed rule 
must be received on or before March 21, 
1983. 


ApprESS: Comments on the proposed 
rule should be sent to Jim Branson, 
Executive Director, North Pacific 
Fishery Management Council, P.O. Box 
3136 DT, Anchorage, Alaska 99510 
(Please see request for comments in 
SUPPLEMENTARY INFORMATION, 
below). Copies of the initial regulatory 
flexibility analysis of this action are 
available at the same adddress. 

FOR FURTHER INFORMATION CONTACT: 
Jim Branson, 907-274-4563. 


SUPPLEMENTARY INFORMATION: 
Background 


In recent years, the fishery for Pacific 
halibut (Hippog/ossus stenolepis) off the 
coasts of Alaska and the Pacific 
Northwest has witnessed a large 
increase in the number of participating 
fishermen despite the fact that halibut 
stocks during this time have been at 
depressed levels of abundance. This has 
required that halibut fishing seasons in 
these areas be restricted to periods of as 
little as five days per year. The resulting 
combination of many participants, a 


depressed resource, and short seasons 
has had a number of undesirable effects: 

(1) The concentration of halibut 
fishing effort in very short periods of 
time each year may result in 
overharvesting of stocks that happen to 
be on the fishing grounds during those 
periods, while leaving underutilized 
other stocks that are on the grounds at 
other times of the year. 

(2) For the great majority of 
participants, the halibut fishery no 
longer generates sufficient income to 
earn a significant part of their livings. 
(For some participants, this has had the 
effect of encouraging their 
diversification into other fisheries.) 

(3) Fresh halibut, which is superior to 
the frozen product, is available to 
consumers only during the few weeks of 
commercial halibut seasons. 

In order to address these problems, 
the North Pacific Fishery Management 
Council (Council) is investigating the 
establishment of a limited entry system 
for the northern Pacific halibut fishery. 
Major goals of this system would be the 
extension of the halibut fishery over a 
longer period of the year, and the 
encouragement of voluntary 
arrangements among current 
participants that would enable some of 
them to earn a major portion of their 
income from halibut fishing, perhaps 
through the trading of authorized 
harvest shares. The establishment of 
such a system is authorized by section 
5(c) of the Northern Pacific Halibut Act 
of 1982 (the Act), Pub. L. 97-176, 16 
U.S.C. 773 et seq. 

It is feared that the prospect of a 
limited entry system will cause 
substantial numbers of people with no 
previous participation or stake in the 
fishery to consider entering the fishery 
for the first time, solely in the hope of 
gaining a financially valuable right in 
the fishery under any limited entry 
system which might be adopted. A 
sudden influx of new participants during 
the period prior to implementation of a 
permanent limited entry system would 
have several undesirable effects: 

(1) It would allow an unlimited 
increase in pressure on the halibut 
resource; 

(2) It would allow unlimited 
reductions in the average harvests of 
individual participants and hence 
reductions in per-vessel earnings; 

(3) It would increase the number of 
individuals whose participation in and 
dependence on the fishery would have 
to be taken into account in the 
establishment of a limited entry 
program, and whose participation in the 
fishery might have to be terminated; 

(4) It would result in additional and 
excessive investment in vessels and 


4861 


gear, much of which might have to be 
involuntarily retired in the 
establishment of an effective limited 
entry program. 

In order to mitigate these undesirable 
results (particularly the third and 
fourth), the Council, under the authority 
of section 5(c) of the Act, has developed 
a proposed rule which would impose a 
moratorium on entry into the northern 
Pacific halibut commerciai fishery; it is 
expected that the effective date of the 
moratorium will be May 1, 1983 (prior to 
opening of the 1983 halibut season). 
Under this moratorium (which applies to 
fishing in the fishery conservation zone. 
the U.S. territorial sea and internal 
waters off the coasts of Alaska), no 
person could harvest and sell halibut for 
commercial purposes in International 
Pacific Halibut Commission (IPHC) 
management areas 2C and 3, and in that 
part of IPHC management area 4 south 
of 56° N. latitude, unless that person had 
lawfully harvested halibut for 
commercial purposes from those waters 
and sold that halibut, reporting the sale 
in his name as required by State or 
Federal law, between January 1, 1978, 
and December 31, 1982. A person would 
be considered to have harvested halibut 
lawfully from those waters if that person 
has served as master or crew aboard a 
vessel there at a time when that vessel 
harvested halibut. If the halibut so 
harvested was sold, any person 
considered to have harvested that 
halibut would be considered to have 
sold it if the sale of the halibut was 
reported to the extent required by State 
and Federal law, and such sale lawfully 
recorded in the name of that person on 
the document of sale (State fish ticket or 
equivalent) required by law. The 
moratorium would not apply to that 
portion of area 4 north of 56° N. latitude 
in order to implement a provision of 
section 5(c) of the Act authorizing the 
Council: 


To provide for the rural coastal villages of 
Alaska the opportunity to establish a 
commercial halibut fishery in areas in the 
Bering Sea to the north of 56 degrees north 
latitude during a 3 year development period. 


The moratorium would expire at 
midnight on December 31, 1985. By that 
time it is expected that the Council will 
have developed the permanent limited 
entry system and that system will have 
been implemented; or that the Council 
will have determined that a permanent 
limited entry system should not be 
developed. 

The fact that a person has obtained a 
State or IPHC license or permit to fish 
for or to sell halibut would not affect the 
application of the moratorium to that 





person. Unless a person met the criteria 
for participation in the fishery 
established by the proposed rule, that 
person would be forbidden to harvest 
halibut in the area specified and to sell 
that halibut, even if he had obtained all! 


neces permits. 

It should be noted that the Council! 
has not yet determined whether a 
limited entry system should ultimately 
be adopted, or what form any such 
system might take. In view of the 
Council's desire to avoid imposing 
unnecessary interim constraints on the 
fishery, the proposed moratorium allows 
every current participant, whether 
master, crew member, or owner of 
vessels or gear, to continue to 
participate in that current capacity. New 
masters or crew members may be 
employed in the fishery, and investment 
in vessels and gear may continue. 
However, it should be noted that the 
rule requires that an individual qualified 
to harvest and sell halibut for 
commercial purposes must be aboard 
each vessel engaged in the commercial 
harvest of halibut; moreover, the sale of 
such halibut from such vessel must be 
reported and recorded in the name of 
that individual. Furthermore, it is 
emphasized that any new participation 
and investment is undertaken at risk, 
since imposition of a limited entry 
system is under active consideration. 

The prohibition imposed by this rule, 
than, would be against the harvest of 
halibut within the area specified and the 
sale of such halibut, by those who have 
not harvested halibut within that area 
and sold such halibut during the 
qualifying period. Any scheme to evade 
this rule would fall within the 
prohibition of the rules. 


Request for Comments 


The Council and Secretary seek public 
comment on the proposed moratorium 
Comments should be submitted to the 
Council at the address noted above; the 
Council will transmit copies of all 
comments received to the Secretary for 
his consideration in this rulemaking 
proceeding. 

Comments on the following issues 
would be particularly helpful in assuring 
that the moratorium meets the 
requirements of the Act: 

((4) Is the allocation of fishing 
privileges under the proposed 
moratorium fair and equitable to all 
fishermen? Are any hardships created? 
If so, what is their nature and extent? 
What, if any, exceptions to the specified 
criteria should be made to ameliorate 
those hardships? 

(2) Is reliance upon documents of sale 
(fish tickets or equivalent documents) as 
sole indicators of participation in and 


dependence on the fishery reasonable, 
fair, and equitable? Does the use of this 
criterion for participation under the 
moratorium create any hardships? If so, 
what other indicators should be 
examined? 

(3) The Council has slected a five-year 
qualification period, 1978 through 1982, 
as indicative of present participation in 
the fishery. Is this approach reasonable, 
fair and equitable? 

(4) Does the proposed moratorium 
take account of historical fishing 
practices in, and the economics of, the 
fishery? Will it raise any question 
regarding the capacity of vessels used in 
the fishery to engage in other fisheries? 
If so, what is that capacity? 

(5) Might the proposed moratorium 
cause any individual, corporation, or 
other entity to acquire an excessive 
share of the halibut fishing privileges? 

In developing the proposed 
moratorium, the Council considered and 
rejected alternative approaches, 
including a moratorium on entry by 
vessels. Comments on such alternatives 
are welcome, however. 

It must be emphasized that the 
Secretary has not made a final 
determination that the moratorium as 
proposed can be approved under the 
Halibut Act’s criteria; comments are 
being solicited to enable the Secretary 
to make the necessary determinations. 
Thus, commenters are urged to make as 
comprehensive a review of the proposed 
regulation as possible. Final rules to 
implement the moratorium will be 
influenced by comments received on the 
proposed rule; comments received may 
lead to adoption of final rules that differ 
from this proposal or to withdrawal of 
the rulemaking. 

The Council and Secretary will be 
holding public hearings on this proposal. 
The time(s), date(s) and place(s) of such 
hearings will be announced in separate 
Federal Register notices. 


Classification 


The NOAA Administrator has 
determined that this proposed rule is not 
a “major rule” requiring a regulatory 
impact analysis under Executive Order 
12291, because it will not result (1) In an 
annual effect on the economy of $100 
million or more; (2) in a major increase 
in costs or prices to consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; or (3) in significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of U.S.- 
based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. Among alternatives 
considered, this rule involves the least 
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net cost to society. By discouraging 
potentially unprofitable investment in 
and entry into the halibut fishery, and 
by reducing the number of persons 
whose participation will have to be . 
considered in the implementation of any 
limited entry system, this proposed rule 
can be expected to yield a net benefit to 
society. 

An initial regulatory flexibility 
analysis has been prepared on this 
proposed rule under the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seg. This 
document analyzes aiternative 
approaches to the moratorium, including 
the proposed action, the inclusion under 
the moratorium of all prior participants 
and vessel owners, a prohibition against 
the entry of new vessels into the fishery, 
and a continuation of the status quo (no 
moratorium). The analysis presents a 
range of impacts on individual entities 
based on various numbers of 
participants that might be active in the 
fishery. On the one extreme, if 
approximately 15 percent of the 3,041 
participants who were active in 1981 
temporarily withdraw from the fishery 
for economic considerations and the 
remaining 2,500 individuals actually fish 
during the moratorium, average earnings 
per vessel would be expected to 
increase by about 21 percent from the 
average $6,873 earned in 1981 (assuming 
static quotas and prices). On the other 
extreme, if all of the 6,481 “qualified” 
individuals actively participate in the 
fishery, average earnings per vessel 
could decline about 53 percent to just 
over $3,000 per vessel. Regardless of 
how many “qualified” individuals 
participate, the analysis shows that a 
substantial risk exists that average 
vessel performance would be even more 
severely affected absent some 
mechanism (the moratorium) to reduce 
speculative entry into the fishery. The 
analysis concludes that among the 
alternatives considered, the proposed 
rule will have the least economic impact 
on small entities. Copies of the initial 
regulatory flexibility analysis may be 
obtained from the address noted above. 

This proposed rule does not contain 
an information collection requirement or 
involve any Federal agency in the 
collection of information for purposes of 
the Paperwork Reduction Act of 1980. 

An environmental assessment on this 
proposed rule was filed with the 
Environmental Protection Agency on 
December 22, 1982. Based upon this 
assessment, the Assistant Administrator 
for Fisheries, NOAA, has determined 
that this proposed rule does not involve 
a maior Federal action significantly 
affecting the quality of the human 
environment and requiring an 
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environmental impact statement under 
section 102(2)(C) of the National 
Environmental Policy Act. 

The Council has determined that this 
proposed rule will be carried out in a 
manner that is consistent to the 
maximum extent practicable with the 
Alaska Coastal Management Program, 
in accordance with section 307 of the 
Coastal Zone Management Act of 1972 
and its implementing regulations. 

List of Subjects in 50 CFR Part 301 

Fish, Fisheries, Fishing, International 
organizations. 

Dated: February 1, 1983. 

Carmen J. Blondin, 


Acting Deputy Assistant Administrator for 
Fisheries Resource Management, National 
Marine Fisheries Service. 


PART 301—PACIFIC HALIBUT 
FISHERIES 


For the reasons set out in the 
preamble, 40 CFR Part 301 is proposed 
to be amended as follows: 

1. The authority citation for Part 301 is 
revised to read as follows: 

Authority: TIAS No. 9855; 16 U.S.C. 773- 
773k. 

2. A new § 301.15 is added to read as 
follows: 


§ 301.15 Moratorium on entry into the 
Pacific halibut fishery. 

(a) Criteria for participation. 

(1) From 12:01 A.M., Alaska Standard 
Time, on May 1, 1983, until 11:59 P.M., 


Alaska Standard Time, on December 31, 
1985, no person may harvest and sell 
halibut for commercia! purposes from 
the northern Pacific Ocean or that part 
of the Bering Sea and Aleutian Islands 
area south of 56° N. latitude unless that 
person had lawfully harvested and sold 
halibut for commercial purposes from 
those waters and reported such sale to 
the extent required by law, at any time 
between January 1, 1978, and December 
31, 1982. 

(2) An individual qualified to harvest 
and sell halibut for commercia! purposes 
under paragraph (a){1) of this section 
must be on board each vessel engaged 
in the commercial harvest of halibut in 
the waters described in paragraph (a)(1) 
of this section, and the sale of halibut so 
harvested must be recorded in the name 
of that individual as required by law. 

(3) For purposes of this section— 

(i) A person shall be considered to 
have harvested halibut for.commercial 
purposes from the waters referred to in 
paragraph (a)(1) of this section if that 
person served as master or crew aboard 
a vessel at a time when that vessel 
harvested halibut for commercial 
purposes from those waters; and 

(ii) Any person who is considered to 
have harvested halibut under paragraph 
(a}(3)(i) shall be considered to have sold 
that halibut for commercial purposes if 
sale of that halibut was reported to the 
extent required by law, and such sale 
was lawfully recorded in the name of 


that person on the document of sale 
required by law. 

(b) Definitions. The terms used in this 
section have the following meanings: 

(1) Bering Sea and Aleutian Islands 
area—means waters under the 
jurisdiction of the United States within 
management area 4 (as defined in 
§ 301.1 of this part). 

(2) Halibut—means Hippoglossus 
stenolepi. 

(3) Northern Pacific Ocean—means 
waters under the jurisdiction of the 
United States within management areas 
2C, 3A and 3B (as defined in § 301.1 of 
this part). 

(4) Waters under the jurisdiction of 
the United States—means the internal 
waters and territorial sea of the United 
States and the fishery conservation zone 
established by the Magnuson Fishery 
Conservation and Management Act, 16 
U.S.C. 1801 et seg. 

(c) Relationship to other licenses and 
permits. The requirements of this 
section are in addition to all other 
requirements imposed by law for 
participation in the halibut fishery. The 
issuance to a person of a State or 
International Pacific Halibut 
Commission license or permit purporting 
to authorize fishing for or sale of halibut 
during the moratorium period shall 
neither excuse nor constitute evidence 
of that person’s compliance with 
paragraph (a)(1) of this section. 

[FR Doc. 83-3019 Filed 2-2-83; 8:45 am] 
BILLING CODE 3510-22-M 
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Notices 


This section of the FEDERAL REGISTER 


dolore ant sds, Golagatane ot 
authority, filing of petitions and 


DEPARTMENT OF COMMERCE 
international Trade Administration 


Certain Fasteners From Japan; Final 
Results of Administrative Review of 


Countervailing Duty Order 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of final results of 
administrative review of countervailing 
duty order. 


summary: On December 6, 1982, the 
Department of Commerce published in 
the Federal Register the preliminary 
results of its administrative review of 
the countervailing duty order on certain 
fasteners from Japan. The review 
covered the period January 1, 1980 
through December 31, 1980. The notice 
stated that the Department had 
preliminarily determined the net subsidy 
to be 0.15 percent ad valorem, a rate the 
Department considers to be de minimis. 
Interested parties were invited to 
comment on our preliminary results. We 
received no comments. Based on our 
analysis, the final results of the review 
are the same as those presented in the 
preliminary results of review. 


EFFECTIVE DATE: February 3, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Joseph A. Black or Kenneth K. 
Haldenstein, Office of Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230; telephone: (202) 377-2788. 


SUPPLEMENTARY INFORMATION: 


Background 

On December 6, 1982, the Department 
of Commerce (“the Department”) 
published in the Federal Register (47 FR 
54840) the preliminary results of its last 
administrative review of the 
countervailing duty order on certain 
fasteners from Japan (42 FR 23147, May 
6, 1977; 44 FR 31972, June 4, 1979). The 


Department has now completed that 
administrative review. 


Scope of the Review 


Imports covered by the review are all 
fasteners currently classifiable under 
items 646.5400 and 646.5600, and non- 
metric fasteners currently classifiable 
under items 646.1700, 646.4000, 646.4100, 
646.4920, 646.4940, 646.5100, 646.5300, 
646.5800, 646.6020, 646.6040, 646.6320, 
646.6340, 646.6500, 646.7200, 646.7400, 
646.7500, 646.7600, and 646.7800, of the 
Tariff Schedules of the United States 
Annotated. The review covers the 
period January 1, 1980 through 
December 31, 1980, and_two programs 
found countervailable in the final 
determinations plus other lending 
programs that were included in our last 
review. 


Final Results of the Review 


Interested parties were invited to 
comment on our preliminary results. We 
received no comments. Based on our 
analysis, the final results of our review 
are the same as those presented in the 
preliminary results of review. We 
determine that the aggregate net subsidy 
for the period was 0.15 percent ad 
valorem. 

Because the aggregate net subsidy is 
less than 0.5 percent and therefore de 
minimis, the Department will instruct 
the Customs Service not to assess 
countervailing duties on any shipments 
of certain fasteners from Japan entered, 
or withdrawn from warehouse, for 
consumption on or after January 1, 1980 
and exported on or before December 31, 
1980. 

Further, the Department will instruct 
the Customs Service not to collect a 
cash deposit of estimated countervailing 
duties, as provided for by section 
751(a)(1) of the Tariff Act of 1930 (“the 
Tariff Act”), on any shipments of this 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this 
notice. This deposit waiver shall remain 
in effect until publication of the final 
results of the next administrative 
review. 

The Department intends to conduct 
the next administrative review by the 
end of May 1983. The amount of 
countervailing duties to be imposed on 
exports made during 1981 will be 
determined in that review. 
Consequently, the suspension of 
liquidation previously ordered will 
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continue for all entries of this 
merchandise exported on or after 
January 1, 1981. 

The Department encourages 
interested parties to review the public 
record and submit applications for 
protective orders, if desired, as early as 
possible after the Department's receipt 
of the information in the next 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41). 


Gary N. Horlick, 


Deputy Assistant Secretary for Import 
Administration. 


January 28, 1983. 


[FR Doc. 83-3001 Filed 2-2-83; 8:45 am] 
BILLING CODE 3510-25-M 


Postponement of Final Determination; 
Certain Stainiess Steel Sheet and Strip 
Products From the Federal Republic of 
Germany 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of postponement of final 
determination. 


SUMMARY: The Department of 
Commerce hereby extents the period for 
its final determination with respect to 
the antidumping investigation of certain 
stainless steel sheet and strip products 
from the Federal Republic of Germany 
(FRG). The final determination will be 
made no later than May 2, 1983. 


EFFECTIVE DATE: February 3, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Charles E. Wilson, Office of 
Investigations, Import Administration, 
International Trade Administration, 
United States Department of Commerce, 
14th Street & Constitution Avenue, 
N.W., Washington, D.C. 20230 (202) 377- 
5288. 


SUPPLEMENTARY INFORMATION: On 
November 22, 1982, the Department of 
Commerce determined preliminarily that 
certain stainless steel sheet and strip 
products from FRG were being sold, or 
were likely to be sold, at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930, as amended (19 
U.S.C. 1673) (the Act). We announced 
our determination in the Federal 
Register on December 17, 1982 (47 FR 
56529). 
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An exporter who accounted for a 
significant proportion of exports of the 
merchandise which is the subject of this 
investigation requested that the 
Department extend the period for final 
determination. This request is in 
accordance with section 735({a)(2)}(A) of 
the Act (19 U.S.C. 1673d{a)(2){A)). 

Accordingly, the period for 
determination in this case is hereby 
postponed. Final determination will be 
made not later than May 2, 1983. 


Public Comment 


A public hearing was requested in 
accordance with § 355.35 of the 
Commerce Regulations. The hearing has 
been rescheduled and will be held at 
10:00 a.m. on February 28, 1983 at the 
Department of Commerce, Room 3708, 
14th Street & Constitution Avenue, 
N.W., Washington, D.C. 20230. One brief 
has been submitted. Any additional 
briefs concerning this matter should be 
submitted to the Deputy Assistant 
Secretary by February 22, 1983, at the 
above address. 


Dated: January 28, 1983. 
Gary N. Horlick, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. 83-3000 Filed 2-2-83; 8:45 am] 
BILLING CODE 3510-25-M 


National Oceanic and Atmospheric 
Administration 


Pacific Fishery Management Council, 
Public Meeting With a Partially Closed 
Session and Public Meetings of 
Scientific and Statistical Committee 
and Groundfish and Salmon Subpanels 


AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 

ACTION: Notice of public meetings with a 
partially closed session. 


SUMMARY: This notice sets forth the 
schedule and proposed agendas of the 
forthcoming separate public meetings of 
the Pacific Fishery Management 
Council, its Salmon and Groundfish 
Advisory Subpanels, and Scientific and 
Statistical Committee (SSC). The 
Council was established by Section 302 
of the Magnuson Fishery Conservation 
and Management Act (Pub. L. 94-265, as 
amended), and the Council has 
established Salmon and Groundfish 
Advisory Subpanels and a SSC to assist 
the Council in carrying out its 
responsibilities. 

DATES: March 16-17, 1983. 

ADDFIESS: The meetings will take place 
at the Cosmopolitan Hotel, 1030 NE 
Union Avenue, Portland, Oregon. 


FOR FURTHER INFORMATION CONTACT: 
Pacific Fishery Management Council, 
526 S.W. Mill Street, Second Floor, 
Portland, Oregon 97201, Telephone: (503) 
221-6352. 


Agendas 


Council (open meetings) March 16-17, 
1983 (9 a.m. to 5 p.m., on March 16; 10 
a.m. to 5 p.m., on March 17) in the Capri- 
Del Rio-Bombay Room—treview public 
comments and the latest fishery 
information; decide on the 1983 ocean 
salmon management measures to be 
recommended to the Secretary of 
Commerce; review and develop position 
on the proposed U.S.-Canada Salmon 
Interception Treaty; review comments 
from the scoping session and 
recommendations from the groundfish 
team for amendments to the Pacific 
Groundfish Fishery Management Plan 
(FMP); consider possible management 
measures for sablefish, south of Point 
Conception; review groundfish 
experimental fishing permit 
applications; review options for 
handling the Mexican anchovy harvest 
in the Anchovy FMP, and consider other 
matters that may come before the 
Council by the meeting date. A public 
comment period will be conducted on 
March 16, beginning at 4 p.m. 

Council (closed session) March 16, 
1983 (8 a.m. to 10 a.m.) in the Capri-Del 
Rio-Bombay Room. Discussion of the 
status of fishery negotiations between 
the U.S. and Canada dictates that only 
those Council members having selected 
security clearances will be allowed to 
attend this closed session. 

Scientific and Statistical Committee 
(open session) March 15-16, 1983 (10 
a.m. to 5 p.m., on March 15; 8 a.m. to 5 
p.m., on March 16) in the Athens 
Room—Review the latest information 
and develop recommendations on the 
1983 ocean salmon management 
measures; consider groundfish and 
anchovy FMP management issues 
referred to the Committee by the 
Council and a public comment period 
will be conducted at 3:30 p.m., on March 
15. 

Salmon Subpanel (open session) 
March 15-16, 1983 (10 a.m. to 5 p.m., on 
March 15; in the Bombay Room 8 a.m. to 
10 a.m., on March 16) in the Hall of 
Fame Room—review the latest 
information and develop comments on 
the 1883 ocean salmon management 
measures and on the proposed U.S.- 
Canada Interception Treaty. 

Groundfish Subpanel (open session) 
March 16, 1983 (10 a.m. to 5 p.m.) in the 
Hall of Fame Room—consider 
management measures for sablefish 
south of Point Conception; review 
groundfish team recommendations for 


amending the Pacific Groundfish FMP; 

review groundfish experimental fishing 
permit applications and consider other 
Groundfish FMP matters. 

Scoping Session on a Groundfish FMP 
Amendment (open session) in the Capri- 
Del Rio-Bombay Room, March 17, 1983 
(8 a.m. to 10 a.m.) as required by Section 
1501.7 of the National Environmental 
Policy Act. 

Dated: January 31, 1983. 

Joe P. Clem, 

Acting Chief, Operations Coordination Group, 
National Marine Fisheries Service. 

[FR Doc. 83-3010 Filed 2-2-3; 8:45 am] 

BILLING CODE 3510-22-M 


Western Pacific Fishery Management 
Council; Public Meetings 


AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: The Western Pacific Fishery 
Management Council was established 
by Section 302 of the Manguson Fishery 
Conservation and Management Act 
(Pub. L. 94-265, as amended). The 
Council will hold public meetings to 
discuss the Billfish, Spiny Lobster and 
Precious Corals Fishery Management 
Plans; review FY 83 administrative and 
programmatic budgets; discuss 5-year 
Council plan, foreign fishing and 
enforcement, status of NMFS law review 
project in the Western Pacific region, as 
well as discuss other Council business. 
Dates: The Council meeting will 
convene on Tuesday, February 22, 1983, 
and Wednesday, February 23, 1983, at 
approximately 10 a.m. to 4 p.m., both 
days; reconvene on Thursday, February 
24, 1983, at approximately 9 a.m., 
adjourn at approximately 2 p.m. On 
February 22, 1983, the public meeting 
will take place at the Saipan Grand 
Hotel, Saipan, Commonwealth of the 
Northern Mariana Islands. On February 
23-24, 1983, the public meetings will 
take place at the Cliff Hotel, Agana 
Heights, Guam. 


FOR FURTHER INFORMATION CONTACT: 
Western Pacific Fishery Management 
Council, Room 1608—1164 Bishop Street, 
Honolulu, Hawaii 96813, Telephone: 
(808) 523-1368. 

Dated: January 31, 1983. 
Joe P. Clem, 
Acting Chief, Operations Coordination Group, 
National Marine Fisheries Service. 
[FR Doc. 83-9011 Filed 2-2-83; 8:45 am} 
BILLING CODE 3510-22-m 





National Technical information Service 


Government-Owned Inventions; 
Availiability for Licensing 


The inventions listed below are 
owned by agencies of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditous 
commercialization of results of federally 
funded research and development. 
Foreign patents are filed on selected 
inventions to extend market coverage 
for U.S. companies and may also be 
available for licensing. 

Technical and licensing information 
on specific inventions may be obtained 
by writing to: Office of Government 
Inventions and Patents; U.S. Department 
of Commerce, P.O. Box 1423, Springfield, 
Virginia 22151. 

Please cite the number and title of 
inventions of interest. 

George Kudravetz, 

Manager, Program Office of Government 
Inventions and Patents, National Technical 
Information Service, Department of 
Commerce. 


Department of Agriculture 

SN 6-380,374 Wrapping Machine 

SN 6-385,161 Dehydration of Ethanol 

SN 6-409,268 Process for Conversion of 
Cellulose to Amino Acids by Radio- 
Frequency Plasma of Nitrogen and 
Hydrogen 

SN 6-423,403 Process for Controlling 
Antimicorbial Activity Using Glycolic 
Acid Derivatives 

SN 6-415,778 Method for Screening Bacteria 
and Application Thereof for Field 
Control of Diseases Caused by 
Gaeumannomyces graminis 

SN 6-426,439 Chemotherapeutically Active 
Maytansinoids: Treflorine, Trenudine, 
and N-Methyltrenudone 

SN 6-436,541 Production of Food-Grade 
Corn Germ Product by Supercritical Fluid 
Extraction 

SN 6-411,196 Spectrophotometric Method 
for Simultaneously Analyzing Protein 
and Fat Contents in Milk 

SN 6-385,172 Method for Removing the 
Outer Waxy Cutin-Containing Layer 
from Papaya 

SN 6-436,497 T-1-R9, A New Strain of 
Trichoderma Viride 

SN 6-435,597 Method of Increasing Biomass 
in Plants 

SN 6-429,913 Chemical Applicator 

SN 6-426,438 Rapid Production of 
Isopropenyl 


Department of Health and Human Services 


SN 6-350,221 A Short Total Synthesis of 
Dihydrothebainone, Dihydrocodeinone, 
and Nordihydrocodeinone 

SN 6-309,110 Protein from SV40 
Recombinants 

SN 6-445,451 Process for Using Poxviruses 
as Vectors for Expression of Foreign 
Genes 


SN 6-445,892 Production of Vaccinia Virus 
Recombinants that Express Hepatitis B 
Virus Surface Antigen 

SN 6-442,173 Detection of Closed Circular 
DNA in DNA Mixtures and Separation 

SN 6-452,783 Human Growth Hormone 
Produced by Recombinant DNA in 
Mouse Cells 

SN 6-436,542 Plyhalogenated Phenyl 
Isocyanate Synthesis with Excess 
Phosgene and either Triethylamine or 
Tetramethylurea 

SN 6-426,141 Lysis Filtration Culture 
Chamber. 

[FR Doc. 83-2955 Filed 2-2-83; 8:45 am] 

BILLING CODE 3510-04-M 


DEPARTMENT OF DEFENSE 


Department of the Air Force 


Advisory Committee on the Air Force 
Historical Program; Meeting 


January 17, 1983. 

The Advisory Committee on the Air 
Force Historical Program will hold a 
meeting on Feburary 28, 1983 from 8:00 
a.m. to 4:00 p.m. and March 1, 1983 from 
8:00 a.m. to 12:00 noon at Bolling Air 
Force Base (AFB), D.C., Building 5681, 
Office of Air Force History's 4th Floor 
Conference Room. The purpose of the 
meeting is to examine the mission, 
scope, progress, and productivity of the 
Air Force Historical Program and make 
recommendations thereon for the 
consideration of the Secretary of the Air 
Force. 

The meeting will be open to the 
public. Topics to be discussed include: 
organization and personnel, current 
status of historical projects, and status 
of the field history program. 

For further information, contact Major 
Elliott Converse, Executive, Office of Air 
Force History, Bolling AFB, D.C., 
telephone (202) 767-5764. 

Winnibel F. Holmes, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 83-2874 Filed 2-2-83; 6:45 am] 

BILLING CODE 3910-01-M 


DEPARTMENT OF EDUCATION 


Office of Elementary and Secondary 
Education 


Women’s Educational Equity Act 
Program; Application Notice for New 
Projects for Fiscal Year 1983 


Applications are invited for new 
projects under the Women's Educational 
Equity Act Program. 

Authority for this program is 
contained in Title IX, Part C of the 
Elementary and Secondary Education 
Act of 1965, as amended by the 
Education Amendments of 1978, 

(20 U.S.C. 3341-3348) 


Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Notices 


This program issues awards to public 
agencies, private nonprofit 
organizations, and individuals. 

The purpose of the awards is to 
develop educational materials and 
model programs designed to promote 
women’s educational equity. These 
materials and programs are developed 
for replication throughout the United 
States. 

An application under this program 
must be marked Attention: 84.083A for 
general grants, and Attention: 84.083B 
for small grants. 

Closing Date for Transmittal of 
Applications: Applications for new 
awards must be mailed or hand 
delivered by April 25, 1983. 

Applications Delivered by Mail: An 
application sent by mail must be 


~ addressed to the U.S. Department of 


Education, Application Control Center, 
Attention: 84.083A for general grants, 
and 84.083B for small grants, 
Washington, D.C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
R6om 5673, Regional Office Building 3, 
7th and D Streets, S.W., Washington, 
D.C. The Application Control Center 
will accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily, except 
Saturday, Sunday, or Federal holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing date. 
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Program Information: Final 
regulations governing grants under the 
Women's Educational Equity Act 
(WEEA) Program were published in the 
Federal Register on April 3, 1980 in 45 
FR 22730. The regulations provide five 
priorities that are applicable to general 
grants in order to ensure that available 
funds are awarded to projects that are 
likely to achieve the purpose of the Act 
most effectively. These priorities are 
described in 34 CFR 745.23 through 
745.27 of the regulations. 

Each year, the Secretary selects one 
or more of these priorities and 
determines whether the selected 
priorities will also apply to small grants. 
The Secretary also allocates a 
percentage of available funds to each 
selected priority. 

Available Funds and Program 
Priorities: The Continuing Resolution 
enacted by Congress on December 21, 
1982, authorizes $5.76 million to be made 
available for the Women’s Educational 
Equity Program for fiscal year 1983. 
Although processing of applications will 
proceed on this basis, it should be noted 
that the Department of Education is not 
bound by these estimates. Final 
resolution of spending limits for fiscal 
year 1983 may result in a change of 
available funds. 

In fiscal year 1982, $5.76 million was 
available for this program. 
Approximately $400,000 was used for 6 
new general grants; approximately 
$200,000 was used for 9 new small 
grants. Approximately $3 million was 
used for 19 noncompeting continuation 
grants and approximately $2 million was 
used to fund continuations of 6 
contracts. The average new general 
grant was $67,000 and the average new 
small grant was $23,000. 

In fiscal year 1983, the priorities 
described below will apply to both 
general and small grants. 

The Secretary plans to allocate the 
funds available for new grants among 
the selected priorities in the percentages 
set out below. These estimates, 
however, do not bind the U.S. 
Department of Education to a specific 
number of grants or to the amount to be 
awarded to any priority. 

Section 745.23—Priority for model 
projects on Title IX Compliance: 15%. 
The Secretary will support the 
development of model programs and 
educational materials that enable local 
educational agencies, institutions of 
higher education, and other educational 
agencies and institutions to meet the 
requirements of Title IX of the 
Education Amendments of 1972. 

Section 745.24—Priority for model 
projects on educational equity for racial 
and ethnic minority women and girls: 


20%. The Secretary will support projects 
that focus on issues of double 
discrimination, bias, and stereotyping 
based on sex and race or ethnic origin, 
affecting women and girls of racial and 
ethnic minority groups. 

Section 745.25—Priority for model 
projects on educational equity for 
disabled women and girls: 20%. The 
Secretary will support projects that 
address issues of double discrimination, 
bias, and stereotyping affecting disabled 
women and girls. 

Section 745.27—Priority for model 
projects to eliminate persistent barriers 
to educational equity for women: 20%. 
The Secretary will support projects that 
are designed to remove or reduce 
persistent barriers confronting women in 
achieving educational equity. Project 
activities may focus on barriers that 
have received little attention in the past 
or on barriers that past efforts have 
been unsuccessful in removing or 
reducing. 

Section 745.20—Other authorized 
activities: 25%. The Secretary will 
support projects that do not fall under 
any of these priorities but which carry 
out other activities authorized in 
§ 745.20. 

Applicants are reminded that § 745.6 
(“Equity for all women: Diverse 
approaches”) of the regulations requires 
that any project which proposes to 
address the needs of all women must 
address the diverse needs of racial and 
ethnic minority women, women of 
various socio-economic and 
geographical backgrounds, and women 
of various age groups. 

The Secretary especially requests 
applications that focus on the particular 
problems of women in mathematics and 
science programs in elementary and 
secondary schools, colleges and 
universities, and the work place. The 
Secretary believes that these problems 
are at the present time, central to the 
purpose of the Act. Except as provided 
in 34 CFR 745.30, an application that 
focuses on these problems does not 
receive any competitive preference over 
applications that do not focus on these 
problems. 

The Secretary believes that 
applications which do not require more 
than one year of funding reflect a more 
appropriate resource allocation, a more 
realistic schedule, and costs that are 
more reasonable in relation to the scope 
of the project, than a similar project 
requiring multi-year funding. 

An applicant must select and identify 
in its application the priority area in 
which the application will compete. 
Applications compete only against other 
applicants in that priority area. 
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An applicant that does not identify a 
priority area in its application will 
compete in the category of “other 
authorized activities.” 

Applications for all grants will be 
evaluated competitively under the 
evaluation criteria in 34 CFR 745.29 
through 745.35. 

Application forms: Application forms 
and program information packages are 
expected to be ready for mailing by 
February 23, 1983. They may be 
obtained by writing to the Women’s 
Educational Equity Act Program, U.S. 
Department of Education, (Room 2031, 
FOB-6), 400 Maryland Avenue, S.W.., 
Washington, D.C. 20202. 

The program information is intended 
to aid applicants in applying for 
assistance under this competition. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those specifically 
imposed under the statute and 
regulations governing the competition. 

Applicable Regulations: Regulations 
applicable to this program include the 
following: 

(a) Regulations governing projects 
under the Women’s Educational Equity 
Act, 34 CFR Part 745. 

(b) Education Department General 
Administrative Regulations (EDGAR), 34 
CFR Parts 74, 75, 77, and 78. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Leslie R. Wolfe, Director, Women’s 
Educational Equity Act Program, U.S. 
Department of Education, (Room 2031, 
FOB-6), 400 Maryland Avenue, S.W.., 
Washington, D.C. 20202. Telephone: 
(202) 245-2181. 
(20 U.S.C. 3341-3348) 
(Catalog of Federal Domestic Assistance No. 
84.083, Women's Educational Equity Act 
Program) 

Dated: January 28, 1983. 
T. H. Bell, 
Secretary of Education. 
[FR Doc. 83-3003 Filed 2-2-83; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


National Petroleum Council, Costs and 
Economics Task Group of the 
Committee on Enhanced Oli Recovery; 
Meeting 


Notice is hereby given that the Costs 
and Economics Task Group of the 
Committee on Enhanced Oil Recovery 
will meet in February 1983. The National 
Petroleum Council was established to 
provide advice, information, and 
recommendations to the Secretary of 





Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Committee on Enhanced 
Oil Recovery will investigate the 
technical and economic aspects of 
increasing the Nation's petroleum 
production through enhanced oil 
recovery. Its analysis and findings will 
be based on information and data to be 
gathered by the various task groups. The 
time, location and agenda of the Costs 
and Economics Task Group meeting 
follows: 

The Costs and Economics Task Group 
will hold its third meeting on 
Wednesday, February 16, 1983, starting 
at 9:00 a.m. in Room 1728, Stouffer's 
Greenway Plaza Hotel, Six Greenway 
Plaza East, Houston, Texas. 

The tentative agenda for the Costs 
and Economics Task Group meeting 
follows: 

_1. Opening remarks by the Chairman 
and Government Cochairman. 

2. Review progress of Task Group 
Study Assignments. 

3. Discuss any other matters pertinent 
to the overall assignment from the 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Costs and Economics 
Task Group is empowered to conduct 
the meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to file a written statement 
with the Costs and Economics Task 
Group will be permitted to do so, either 
before or after the meeting. Members of 
the public who wish to make oral 
statements should inform CG. J. Parker, 
Office of Oil, Gas and Shale 
Technology, Fossil Energy, 301/353- 
3032, prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room 1E-i90, DOE Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, D.C. between the 
hours of 8:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington, D.C., on January 28, 
1983. 

Donald L. Bauer, 

Principal Deputy Assistant Secretary for 
Fossil Energy. 

[FR Doc. 63-2889 Filed 2-283; 6:45 am] 

BILLING CODE 6450-01-M 


National Petroleum Council, Thermal 


Notice is hereby given that the 
Thermal Task Group of the Committee 


on Enhanced Oil Recovery will meet in 
February 1983. The National Petroleum 
Council was established to provide 
advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Committee on Enhanced 
Oil Recovery will investigate the 
technical and economic aspects of 
increasing the Nation's petroleum 
production through enhanced oil 
recovery. Its analysis and findings will 
be based on information and data to be 
gathered by the various task groups. The 
time, location and agenda of the 
Thermal Task Group meeting follows: 

The Thermal Task Group will hold its 
third meeting on Tuesday, February 15, 
1983, starting at 8:30 a.m. in the 19th 
Floor Conference Room of the Getty Oil 
Company, 3810 Wilshire Boulevard, Los 
Angeles, California. 

The tentative agenda for the Thermal 
Task Group meeting follows: 

1. Opening remarks by the Chairman 
and Government Cochairman. 

2. Review progress of Task Group 
study assignments. 

3. Discuss any other matters pertinent 
to the overall assignment from the- 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Thermal Task Group is 
empowered to conduct the meeting in a 
fashion that will, in his judgment, 
facilitate the orderly conduct of 
business. Any member of the public who 
wishes to file a written statement with 
the Thermal Task Group will be 
permitted to do so, either before or after 
the meeting. Members of the public who 
wish to make oral statements should 
inform G. J. Parker, Office of Oil, Gas 
and Shale Technology, Fossil Energy, 
301/353-3032, prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room 1E-190, DOE Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, D.C. between the 
hours of 8:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington, D.C., on january 28, 
1983. 

Donald L. Bauer, 

Principal Deputy Assistant Secretary for 
Fossil Energy. 

[FR Doc. 83-2888 Filed 2~2-82; 8:45 am] 

BILLING CODE 6450-01-M 
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Federal Energy Regulatory 
Commission 


[Docket No. GF83-124-000] 


BMB Enterprises, inc. Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 


January 31, 1983. 

On January 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 (Attention: W. Berry 
Hutchings, President}, filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's rules. 

The facility will be a hydroelectric 
project located near the City of Sterling 
in Sanpete County, Utah. The electric 
power production capacity of the facility 
will be 4,125 kilowatts. BMB Enterprises 
does not own any other small power 
production facility located within one 
mile of the facility. No electric utility, 
electric utility holding company, or any 
combination thereof has any ownership 
interest in the facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 63-2895 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF83-125-000) 


BMB Enterprises, inc; Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 

January 31, 1983. 

On January 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 (Attention: W. Berry 
Hutchings, President), filed with the 
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Federal Energy Regulatory Commission 
(Commission) an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission’s rules. 

The facility will be a hydroelectric 
project located near the Town of 
Charleston in Wasatch County, Utah. 
The electric power production capacity 
of the facility will be 415 kilowatts. BMB 
Enterprises. does not own any other 
small power production facility located 
within one mile of the facility. No 
electric utility, electric utility holding 
company, or any combination thereof 
has any ownership interest in the 
facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F, Plumb, 
Secretary. 

[FR Doc. 83-2896 Filed 2-2-83; 6:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF83-126-000] 


BMB Enterprises, inc.; Application for 
Commission Certification of Qualifying 
status of a Small Power Production 
Facility 


January 31, 1983. 

On january 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 (Attention: W. Berry 
Hutchings, President), filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's rules. 

The facility will be a hydroelectric 
project located near Garrison in Millard 
County, Utah. The electric power 
production capacity of the facility will 
be 1,500 kilowatts. BMB Enterprises 
does not own any other small power 


production facility located within one 
mile of the facility. No electric utility, 
electric utility holding company, or any 
combination thereof has any ownership 
interest in the facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commision in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 83-2897 Filed 2-2-83; 6:45 ara] 
BILLING CODE 6717-01-M 


{Docket No. QF83-127-000) 


BMB Enterprises, inc.; Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 


January 31, 1983. 

On January 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 (Attention: W. Berry 
Hutchings, President), filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's rules. 

The facility will be a hydroelectric 
project located near the City of Alpine 
in Utah County, Utah. The electric 
power production capacity of the facility 
will be 950 kilowatts. BMB Enterprises 
does not own any other small power 
production facility located within one 
mile of the facility. No electric utility, 
electric utility holding company, or any 
combination thereof has any ownership 
interest in the facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 


214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 83-2898 Filed 2-2-83; 8:45 am] 

BILLING. CODE 6717-01-M 


{Docket No. QF83-128-000] 


BMB Enterprises, Inc.; Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 


January 31, 1983. 

On January 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 (Attention: W. Berry 
Hutchings, President), filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's rules. 

The facility will be a hydroelectric 
project located near the City of Mount 
Pleasant in Sanpete County, Utah. The 
electric power production capacity of 
the facility will be 500 kilowatts. BMB 
Enterprises does not own any other 
small power production facility located 
within one mile of the facility. No 
electric utility, electric utility holding 
company, or any combination thereof 
has any ownership interest in the 
facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 





not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-2899 Filed 2-2-83; 8:45 am] 
BILLING CODE §717-01-M 


[Docket No. QF83-129-000) 


BMB Enterprises, Inc.; Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 

january 31, 1983. 

On January 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 (Attention: W. Berry 
Hutchings, President), filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission's rules. 

The facility will be a hydroelectric 
project located near Trout Creek in Juab 
County, Utah. The electric power 
production capacity of the facility will 
be 391 kilowatts. BMB Enterprises does 
not own any other small power 

located within one 
mile of the facility. No electric utility, 
electric utility holding company, or any 
combination thereof has any ownership 
interest in the facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-2900 Filed 2-2-3; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF&3-130-000] 


On January 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 (Attention: W. Berry 
Hutchings, President}, filed with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
certification of facility as a i 
small power production facility pursuant 
to § 292.207 of the Commission's ruies. 

The facility will be a hydroelectric 
project located near Trout Creek in Juab 
County, Utah. The electric power 
production capacity of the facility will 
be 1,170 kilowatts. BMB Enterprises 
does not own any other smal] power 
production facility located within one 
mile of the facility. No electric utility, 
electric utility holding company, or any 
combination thereof has any ownership 
interest in the facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petitian to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rule of Practice 
and Procedure. All such petitions or 
protest must be filed within 30 days 
after the date of publication of this 
notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determing the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


’ with the Commission and are available 


for public inspection. 
Kenneth F. Plamb, 
Secretary. 

[FR Doc. 63-2901 Filed 2-2-83: 6:45 am] 
BILLING CODE 6717-01-m 


[Docket No. GF83-131-000] 


BMB Enterprises, inc., Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility 


January 31, 1983. 

On January 3, 1983, BMB Enterprises, 
Inc., 1015 South Davis Blvd., Bountiful, 
Utah 84010 {Attention: W. Berry 
Hutchings, President}, field with the 
Federal Energy Regulatory Commission 
(Commission) an application for 
certification of a facility as a qualifying 
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small power production facility pursuant 
to § 292.207 of the Commission's rules. 

The facility will be a hydroelectric 
project located near the City of Manti in 
Sanpete County, Utah. The electric 
power production capacity of the facility 
will be 3,850 kilowatts. BMB Enterprises 
does not own any other small power 
production facility located within one 
mile of the facility. No electric utility, 
electric utility holding company, or any 
combination thereof has any ownership 
interest in the facility. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitel Street NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in de ining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-2902 Filed 2-2-B3; 8:45 ami] 
BILLING CODE 6717-01-M 


[Docket No. ES83-23-000) 


El Paso Electric Co.; Application 


January 31, 1983. 

Take notice that on January 18, 1983, 
El Paso Electric Company (Applicant) 
filed a request with the Federal Energy 
Regulatory Commission pursuant to 
Section 204 of the Federal Power Act 
requesting authorization to assume up to 
$125,000,000 of the obligations of Rio 
Grande Resources Trust (the “Trust’’), 
an independent trust established for the 
purpose of providing a source of 
financing of Applicant's nuclear fuel 
requirements in connection with 
Applicant's 15.8% interest in Units 1, 2 
and 3 of the Arizona Nuclear Power 
Project in Maricopa County, Arizona. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 22, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
intervene or protests in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
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385.211 or 385.214). The application is on 
file with the Commission and available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-2903 Filed 2-2-83; 8:45 am) 

BILLING CODE 6717-01-M 


[Docket No. ES83-25-008] 


Guif States Utilities Co.; Application 


January 31, 1983, 

Take notice that on January 24, 1983, 
Gulf States Utilities Company 
(Applicant) filed an application seeking 
an order under Section 204 of the 
Federal Power Act, authorizing the 
Applicant to issue not more than 500,000 
Additional Shares of Common Stock, 
without par value, pursuant to its 
Employees Stock Ownership Plan. 

Any person desiring to be heard or to 
make any protest with reference to the 
application should on or before 
February 23, 1983, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Sections 
385.211 or 385.214 of the Commission's 
Rules of Practice and Procedure. The 
application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F, Plumb, 

Secretary. 

[FR. Doc. 83-2904 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 


(Docket No. ES83-26-000) 


Gulf States Utilities Co.; Application 


January 31, 1983. 

Take notice that on January 24, 1983, 
Gulf States Utilities Company 
(Applicant) filed a request, pursuant to 
Section 204 of the Federal Power Act, 
requesting authorization to negotiate for 
the placement of not more than 6,000,000 
shares of Common Stock, without par 
value. 

Any person desiring to be heard or to 
make any protest with reference to the 
application should on or before 
February 23, 1983, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Sections 
385.211 or 385.214 of the Commission's 
Rules of Practice and Procedure. The 
application is on file with the 


Commission and is available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR. Doc. 83-2905 Filed 2-2-83; 8:45 am] 

BILLING CODE 6717-01-M 


(Docket No. ES83-24-000} 


lowa Public Service Co.; Application 


January 28, 1983. 

Take notice that on January 20, 1983, 
Iowa Public Service Company 
(Applicant) filed an application pursuant 
to Section 204 of the Federal Power Act, 
seeking authority to issue not more than 
$60 million of short-term unsecured 
promissory notes to commercial banks 
and commercial paper dealers. All 
proposed notes are to be issued on or 
before March 31, 1984, and will bear 
final maturity dates of not later than 
March 31, 1985. 

Any person desiring to be heard or to 
make any protest with reference to the 
application should on or before 
February 18, 1983, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Sections 
385.211 or 385.214 of the Commission's 
Rules of Practice and Procedure. The 
application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[PR Doc. 83-2906 Filed 2-2-83; 8:45 am} 
BILLING CODE 6717-01-M 


{Docket No. CP83-133-000) 


Mississippi Valley Gas Co.; Application 
January 31, 1983. 

Take notice that on December 17, 
1982, Mississippi Valley Gas Company 
(MVG), P.O. Box 3348, Jackson, 
Mississippi 39207, filed in Docket No. 
CP83-133-000 an application pursuant to 
Section 284.127 of the Commission's 
Regulations for authorization to 
transport natural gas for a term in 
excess of 2 years for Texas Eastern 
Transmission Corporation and its 
division, Texas Eastern Gas Pipeline 
Company (Tetco), pursuant to an 
agreement dated June 22, 1982, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

MVG requests authorization to 
transport gas for Tetco for a 5-year term 
starting with the date of the initial 
delivery. MVG states that the minimum 
quantity to be delivered is 1,000 Mcf per 
day and the maximum is 4,500 Mcf per 
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day. It is asserted that the gas would be 
transported from the Splunge and Four 
Mile Creek Fields to a point of 
interconnection between MVG's and 
Tetco’s facilities, all in Monroe County, 
Mississippi. It is stated that the 
transportation rate to be charged by 
MVG is 21.9 cents per million Btu as 
proposed in Docket No. ST82-487-000. 
Any person desiring to be heard or to 
make any protests with reference to said 
application should on or before 
February 22, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 
Kenneth F. Plumb, 
Secretary. 
{FR Doc. 83-2907 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket No. CP80-7-004] 


Mountain Fuel Supply Co.; Petition To 
Amend 


January 31, 1983. 

Take notice that on January 3, 1983, 
Mountain Fuel Supply Company 
(Petitioner), 180 East First South Street, 
Salt Lake City, Utah 84139, filed in 
Docket No. CP80-7-004 a petition to 
amend the order issued March 12, 1982, 
in Docket No. CP80-7 pursuant to 
Section 7(c) of the Natural Gas Act so as 
to authorize additional receipt points for 
the transportation of natural gas for 
Northern Natural Gas Company, 
Division of InterNorth, inc. (Northern), 
and to authorize Petitioner to add or 
delete receipt points in the future as 
required to facilitate transportation of 
gas by Petitioner on behalf of Northern, 
Natural Gas Pipeline Company of 
America (Natural), and Columbia Gas 
Transmission Corporation (Columbia), 
all as more fully set forth in the petition 
to amend which is on file with the 
Commission and open to public 
inspection. 

Petitioner proposes to establish two 
receipt points for Northern's Steamboat 
Mountain Prospect area supplies. These 
points are located in Sections 8 and 29 
of Township 23 North, Range 103 West, 





Sweetwater County, Wyoming, it is 
explained. 

Additionally, Petitioner requests 
blanket authority to add or delete 
receipt points as required for Natural’s, 
Northern's and Columbia's gas within 
the authorized volume limitations. 
Petitioner proposes to file tariff 
revisions by January 31 of each year to 
reflect the additions or deletions made 
during the previous year. It is explained 
that the subject gas has been dedicated 
for transportation on the Trailblazer 
Pipeline System and would be 
transported by Petitioner to its 
interconnection with the facilities of the 
Trailblazer System near Rock Springs, 
Wyoming. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
February 18, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 83-2915 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket No. CP81-494-001) 


Natural Gas Pipeline Co. of America; 
Petition To Amend 


January 31, 1983. 

Take notice that on December 27, 
1982, Naturai Gas Pipeline Company of 
America (Natural), 122 South Michigan 
Avenue, Chicago, Illinois 60603, filed in 
Docket No. CP81-494-001 a petition to 
amend the order issued August 2, 1982, 
in Docket No. CP81-494—000 pursuant to 
Section 7(c) of the Natural Gas Act so as 
to authorize an extension of the sale of 
natural gas to Bridgeline Gas 
Distribution Company (Bridgeline), for 
resale, all as more fully set forth in the 
petition to amend which is on file with 
the Commission and open to public 
inspection. 

Natural states that by order of August 


2, 1982, it was authorized to sell on a 
best-efforts basis up to 36,300,000 Mcf of 
natural gas to Bridgeline for a six-month 
term.' Natural states that its gas supply 
is sufficient to extend the term of the 
sale to Bridgeline without impairing or 
reducing service to its present customers 
and that the factors contributing to 
Natural’s situation of having gas 
deliverable from its sources in excess of 
its current requirements which were 
described in its previous application are 
equally relevant today. Further, Natural 
states that there is a serious deficiency 
of economic gas supplies in Louisiana. 

Natural proposes an extension for an 
additional period of 363 days 
commencing on the later of February 6, 
1983, or the date which Natural receives 
the requested authorization. Natural 
further proposes the sale of an 
additional 36,300,000 Mcf of gas during 
the additional term of 363 days. Further, 
Natural proposes no change in the rate 
to be paid by Bridgeline. 

Any person desiring to be heard or to 
make protest with reference to said 
petition to amend should on or before 
February 22, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and ~ 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 


Kenneth F. Plumb, 
Secretary. 


{FR Doc. 83-2916 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 


‘Natural states that ordering paragraph (A) of the 
August 2, 1982 order provided for a “term of 6 
months from the commencement of sales under this 
authorization, as hereinbefore described and as 
more fully set forth in the application in Docket No. 
CP81-494-000." On page 5 of Natural’s August 31, 
1981, application, Natural had requested that the 
term begin “on the date deliveries commence.” 
However, on page 4 of the Slip Opinion, the 
Commission established a term of “six months from 
the date of this order”. Natural states that given that 
ordering paragraph language would take precedence 
over a discussion in the order, Natural has assumed 
that the term of the authorization ends on February 
5, 1983, not on February 2, 1983, given that the sale 
commenced on August 5, 1982. 
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[Docket No. CP8&2-354-001] 


Northwest Pipeline Corp.; Amendment 


January 31, 1983. 

Take notice that on December 28, 
1982, Northwest Pipeline Corporation 
(Applicant), P.O. Box 1526, Salt Lake 
City, Utah 84110, filed in Docket No. 
CP82-354-001 an amendment to its 
pending application in Docket No. CP82- 
354-000, filed pursuant to Section 7(c) of 
the Natural Gas Act, so as to reflect 
certain changes in its proposed 
transportation of natural gas for the 
account of Phillips Pacific Chemical 
Company (Phillips), all as more fully set 
forth in the amendment which is on file 
with the Commission and open to public 
inspection. 

Pursuant to a gas transportation 
agreement with Phillips dated May 12, 
1982, Applicant proposes in its 
application to transport up to 5,000 Mcf 
of natural gas per day, plus additional 
volumes at Applicant's sole discretion, 
for the account of Phillips. 

Applicant states that in its application 
it proposed to transport gas for Phillip's 
account which Phillips had arranged to 
purchase from Rocky Mountain Natural 
Gas Company, Inc. (Rocky Mountain), at 
the interconnection of Rocky Mountain's 
facilities with Applicant's Piceance 
Creek pipeline and to purchase from 
RMNG Gathering Company (RMNG) at 
the interconnection of RMNG's facilities 
with Applicant's Ignacio-Sumas 
mainline in Mesa County, Colorado. 
Applicant further states it proposed to 
utilize its transmission facilities to 
transport Phillips’ gas from both Rocky 
Mountain and RMNG to Applicant's 
existing Coulee Plant delivery point to 
Phillips in Benton County, Washington. 

On November 16, 1982, the 
transportation agreement was amended 
to exclude the transportation of volumes 
of gas which Phillips had contracted to 
purchase from Rocky Mountain. 
Applicant indicates that the 
transportation agreement, as amended, 
now provides for only the best-efforts 
transportation of up to 2,000 Mcf per 
day, plus additiora! volumes at 
Applicant's sole discretion, which 
Phillips purchases from RMNG. 

Applicant proposes herein to delete 
the transportation receipt point from 
Rocky Mountain as proposed in its 
application and the consequent 
reduction in volumes to be transported 
for Phillips. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before 
February 22, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
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intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to the 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. Ail persons who 
have heretofore filed need not file again. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 83-2917 Filed 2~2-63; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. CI83-72-000] 


Producer’s Gas Co.; Petition for 
Declaratory Order 


January 31, 1983. 

Take notice that on December 3, 1983, 
Producer’s Gas Company (PGC), 4925 
Greenville Avenue, Dallas, Texas 75206, 
filed a petition for declaratory order 
pursuant to Rule 207(c) of the 
Commission's Rules of Practice and 
Procedure requesting that the 
Commission issue a declaratory order 
disclaiming jurisdiction over a 2,200 feet 
pipeline facility which PGC proposes to 
install and operate for delivery of gas 
produced from a Texas lease through a 
wellhead located in the state of 
Louisiana into the pipeline system of 
Transcontinental Gas Pipe Line 
Corporation (Transco) for delivery to 
Houston Pipe Line Company (HPL) on 
PGC's behalf. 

PGC owns and operates intrastate 
natural gas pipeline systems in the state 
of Texas. PGC has executed Gas 
Purchase Agreements with Houston Oil 
& Minerals Corporation, Border 
Exploration Company, and Cinco 
Exploration Company, under which PGC 
has agreed to purchase all gas produced 
from the Texas State Tract No. 3 No. 1 
well which was drilled in the Sabine 
Lake Area, Orange County, Texas. HPL, 
one of PGC’s main resale customers in 
Texas, has expressed a willingness to 
purchase all resale gas produced from 
the said well. 

Due to a slant hole drilling 
completion, the gas reserves attributable 
to Texas State Tract No. 3 are being 
produced from a well on a barge 
platform in North Sabine Lake, Cameron 
Parish, Louisiana. In order to deliver the 
gas from the barge platform in Louisiana 


to Transco, PGC proposes to construct 
the aforesaid 2,200 feet pipeline. PGC 
asserts that the Commission should not 
find that the pipeline is jurisdictional 
because it is engaged primarily in the 
ownership and operation of intrastate 
pipeline systems, and the proposed 
pipeline would be used solely for the 
purpose of facilitating the sale and 
delivery of Texas gas to its intrastate 
Texas market. 

In order to deliver the gas to HPL, 
Transco has indicated a willingness to 
enter into a transportation agreement 
with PGC pursuant to Part 284 of the 
Regulations under which Transco would 
transport gas on behalf of PGC and 
deliver it to HPL in Texas for PGC’s 
account on a back haul basis volumes 
equivalent to those delivered to PGC 
from the Texas State Tract No. 3 No. 1 
well. Transco would propose to charge 
PGC a rate of 4.2¢ per dekatherm for this 
service. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition should or or before February 22, 
1983, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211). all protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F, Plumb, 
Secretary. 

[FR Doc. 83-2918 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP83-141-000] 


Southern Natural Gas Co.; Application 


January 31, 1983. 

Take notice that on December 29, 
1982, Southern Natural Gas Company 
(Applicant), P.O. Box 2563, 

Alabama 35202, filed in Docket No. 
CP83-141-000 an application pursuant to 
Section 7(b) of the Natural Gas Act for 
permission and approval to abandon in 
place five 1,300 horsepower compressor 
units and appurtenant facilities located 
at Applicant's Perryville Compressor 
Station in Ouachita Parish, Louisiana, 
all as more fully described in its 
application which is on file with the 
Commission and open to public 
inspection. 
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Applicant states that these units have 
become obsolete and no longer 
operational on its system. Four of the 
five units proposed to be abandoned 
were installed in 1934 and the remaining 
unit was installed in 1936, it is asserted. 
The abandoned compressor units would 
be utilized as a source of spare parts for 
the units remaining at the Perryville 
station, Applicant explains. Applicant 
indicates that due to a decline in 
deliverability of its supply source, the 
remaining compression would be 
sufficient. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 22, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If motion for leave to 
intervene is timely filed, or if the 
Commisson on its own motion believes 
that a formal hearing is required, further 
notice of such hearing «vill be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. - 

[FR. Doc. 83-2910 Filed 2-2-83; 6:45 am} 
BILLING CODE 6717-01-44 
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[Docket No. CP83-152-000) 


January 31, 1983 

Take notice that on January 12, 1983, 
Texas Eastern Transmission 
Corporation (Applicant), P.O. Box 2521, 
Houston, Texas 77252, filed in Docket 
No. CP83-152-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the transportation of natural gas for 
New Jersey Natural Gas Company 
(NJN), all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that NJN has agreed 
to purchase a quantity of natural gas 
from Consolidated Gas Supply 
Corporation (Consolidated). Applicant 
proposes to receive from Consolidated, 
by displacement, quantities of natural 
gas up to a maximum daily 
transportation quantity of 40,000 dt 
equivalent for the account of NJN at 
either the existing point of 
interconnection between Applicant and 
Consolidated located at Applicant's 
meter station 082 in Westmoreland 
County, Pennsylvania, or other mutually 
agreeable existing delivery points in 
Applicant's Zone C, and to transport 
and redeliver equa! quantities, less 
quantities retained for applicable 
shrinkage, to NJN at the existing point of 
interconnection between Applicant and 
NJN located at Applicant's meter station 
953 in Middlesex County, New Jersey, or 
meter station 082 in Westmoreland 
County, Pennsylvania, for storage under 
any storage rate schedule, or other 
mutually agreeable delivery points. 
Applicant further requests that the 
authorization be limited to a term 
commencing upon the date of initial 
delivery and terminating six months 
from such date of initial delivery. 

Applicant states that NJN agrees to 
pay Applicant the presently applicable 
effective Rate Schedule TS~1 basic rate 
of 18.72 cents per dt equivalent. 
However, for quantities transported and 
delivered by Applicant which, when 
added to the quantities delivered to NJN 
under Applicant's Rate Schedule TS—1, 
non-firm SS-II and other transportation 
agreements, exceed the combined total 
curtailment of natural gas sales to NJN 
under all of Applicant's firm sales rate 
schedules, Applicant states that it would 
charge NJN the presently applicable 
effective Rate Schedule TS—1 excess 
rate of 21.58 cents per dt equivalent. 
Applicant proposes to retain for 
applicable shrinkage an amount of gas 


equal to 5 percent of the quantities 
transported for the period from April 16 
through November 15 of each year and 
11 percent for the period from November 
16 through April 15 of each year; 
provided, however, in the event the 
Commission should establish, by final 
nonappealable order, shrinkage under 
Rate Schedule TS-1 which is less than 
or greater than the amount specified 
above, Applicant advises that 
commencing on the date of such order, 
Applicant would charge the applicable 
shrinkage established in such order. 

Applicant states that the proposed 
service would not adversely affect or 
displace capacity for services or sales to 
high priority users. Applicant requests 
that the retention of revenues derived 
from the transportation service 
proposed herein be subject to 
Applicant's pending rate proceeding in 
Docket No. RP81-109 which Applicant 
reports has now been consolidated with 
Docket No. RP83-35. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 22, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 
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Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 

{FR Doc. 83-2920 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP83-147-000} 


United Gas Pipe Line Co.; Request 
Under Blanket Authorization 


January 31, 1983. 

Take Notice that on January 11, 1983, 
United Gas Pipe Line Company 
(Applicant), P.O. Box 1478, Houston, 
Texas 77001, filed in Docket No. CP83- 
147-000 a request pursuant to Section 
157.205 of the Regulation under the 
Natural Gas Act (18 CFR 157.205) that 
Applicant proposes to construct and 
operate a 1-inch sales tap under the 
authorization issued in Docket No. 
CP82-430-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request to file with the 
Commission and open to public 
inspection. 

Applicant states that pursuant to the 
terms of an April 17, 1979, service 
agreement with Entex, Inc. (Entex), a 
distributor, Applicant would install a 1- 
inch sales tap on its 4-inch Carencro line 
in Lafayette Parish, Louisiana. The 
proposed sales tap would supply 
approximately an average of 6.6 Mcf of 
gas per day for residential use with 
service being provide by Entex, it is 
explained. It is indicated that peak day 
and annual volumes to be delivered at 
the proposed tap are 30 Mcf and 2,400 
Mcf, respectively. There would be no 
increase in Entex’s contractural 
maximum daily quantities nor Entex’s 
entitlement under Applicant's effective 
curtailment plan, it is asserted. 
Applicant states that it would make the 
proposed gas sale pursuant to its Rate 
Schedule DG-S. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulation under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request sha!) 
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be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 83-2908 Filed 2-2-83; 8:45 am] 

BILLING CODE 6717-01-M 


{Docket No. CP83-126-000] 


West Lake Arthur Corp.; Application 


January 31, 1983. 

Take notice that on December 13, 
1982, West Lake Arthur Corporation 
(Applicant), 1200 Milam, Suite 3300, 
Houston, Texas 77002, filed in Docket 
No. CP83-128-000 an application 
pursuant to Section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon the facilities and service 
authorized in Docket Nos, CP80-225 and 
CP81-115, respectively, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 


Applicant proposes the subject 
abandonment so that United States 
Natural Gas Corporation (US Natural) 
can succeed to Applicant's authorization 
received in Docket Nos. CP80-225-000 
and CP81-115-000. It is indicated that 
the subject proposal is a result of a 
proposed corporate reorganization of 
the divisions and subsidiaries of Tatham 


Pipeline Company (Tatham). Applicant 
states that it is a wholly-owned 
subsidiary of Tatham and that the 
facility to be abandoned and conveyed 
to US Natural is a 1.8-mile length of 8- 
inch pipeline located in West Lake 
Arthur Field in Jefferson Davis Parish, 
Louisiana. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before 
February 22, 1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
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Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F, Plumb, 
Secretary. 

[FR Doc. 83-2924 Filed 22-83; 8:45 am] 
BILLING CODE 6717-01-M 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (4) before the 
Control (JD) number denote additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register. 

Categories within each NGPA section 
are indicated by the following codes: 
Section 102-1: New OCS lease 

102-2: New well (2.5 mile rule) 

102-3: New well (1000 ft rule) 

102-4: New onshore reservoir 

102-5: New reservoir on old OCS lease 
Section 107—DP: 15,000 feet or deeper 

107-GB: Geopressured brine 

107-CS: Coal seams 

107—DV: Devonian shale 

107-PE: Production enhancement 

107-TF: New tight formation 

107-RT: Recompletion tight formation 
Section 108: Stripper well 

108-SA: Seasonally affected 

108-ER: Enhanced recovery 

108-PB: Pressure buildup 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 83-2965 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a “D” 
before the section code. Estimated 
annual production (PROD) is in million 
cubic feet (MMCF). An (*) before the 
Control (JD) number denotes additional 
purchasers listed at the end of the 
notice. 

The applications for determination are 
available for inspection except to the 
extent such material is confidential 
under 18 CFR 275.206, at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D.C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of notice in the Federal 
Register. 

Categories within each NGPA section 
are indicated by the following codes: 


Section 102-1: New OCS lease 
102-2: New well (2.5 mile rule) 
102-3: New well (1000 ft rule) 
102-4: New onshore reservoir 
102-5: New reservoir on old OCS lease 


Section 107-DP: 15,000 feet or deeper 
107-—GB: Geopressured brine 
107-CS: Coal Seams 
107-DV: Devonian shale 
107-PE: Production enhancement 
107-TF: New Tight Formation 
107-RT: Recompletion tight formation 
Section 108: Stripper well 
108-SA: Seasonally affected 
108-ER: Enhanced recovery 


108-PB: Pressure buildup 
Kennetk F. Plumb, 
Secretary. 
[FR Doc. 83-2966 Filed 2-2-83; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Energy Research 


High Energy Physics Advisory Panel; 
Renewal 


This notice is published in accordance 
with the provisions of Section 7 of the 
Office of Management Budget Circular 
(OMB) A-63, Revised. Pursuant to 
Section 14{a)(2)(A) of the Federal 
Advisory Committee Act, and following 
consultation with the Committee 
Management Secretariat, General 
Services Administration, notice is 
hereby given that the High Energy 
Physics Advisory Panel has been 
renewed for a 2-year period ending on 
January 27, 1985. The Panel will provide 
advice to the Secretary of Energy, 
through the Director, Office of Energy 
Research on long range planning and 
priorities in the national high energy 
physics program. 

I certify that renewal of the Panel is in 
the public interest. The Panel will 
operate in accordance with the 
provisions of the Federal Advisory 
Committee Act (Pub. L. 92-463), the 
Department of Energy Organization Act 
(Pub. L. 95-91), OMB Circular No. A-63 
(Revised), and other directives and 
instructions issued in implementation of 
those acts. 

Further information regarding this 
Advisory Panel may be obtained from 
Gloria Decker at 202-252-8990. 
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Issued at Washington, DC, on January 28, 
1983. 
K. Dean Helms, 
Advisory Committee Management Officer. 
[FR Doc. 83-2890 Filed 2-2-83; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Hearings and Appeals 


Cases Filed; Week of January 3 
Through January 7, 1983 


During the Week of January 3 through 
January 7, 1983, the appeals and 
applications for exception or other relief 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. Submissions inadvertently 
omitted from earlier lists have also been 
included. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, D.C. 20461. 


Dated: January 27, 1983. 


George B. Breznay, 
Director, Office of Hearings and Appeals. 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 


[Week of Jan. 3 through Jan. 7, 1963] 


Name and location of applicant 


interlocutory order. If granted: The Office of Hearings and Appeals wouid strike 
the December 14, 1982, Economic Regulatory Administration's 


Atlantic Richfield Co., Los Angeles, Callif. ...........c..vcssssvssssesees 
reply memo- 
fandum from the record in Atlantic Richfield Company (Case No. HRZ-0110). 


Margaret Knoll, Santa Barbara, Callif........cvcssssssssssssssesseesssossees 


rescinded, and Margaret Knoll would receive access to certain DOE informa- 
tion. 


Southport Exploration, inc. 

would not be required to file Form ElA-23 “Annual Survey of Domestic Oil 
and Gas Reserves.” 

Appeal of an information request denial. if granted: The December 17, 1982, 


Southport Exploration, inc., Norman, Oll&. ......ccvsssessecrnsesveeses ~ Exception to the reporting requirements. If granted: 


Continental Claims Service, Portland, O1eg. .....csvsssesssnesessees 


Economic Regulatory Administration/Cordele Operating | HRZ-0119............sssssserssseesssees 
Co., Washington, D.C. 


Vanderbilt Energy Corp., Denver, Colo. .......cvssvesrvesvessnessnessseenes HRD-0098, HRH-0098 


Atlantic Richfield Co., Washington, D.C. ....sscssssserersesssnersnnses HRZ-0120 
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List oF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
[Week of Jan. 3 through Jan. 7, 1983) 


interlocutory order. If granted: The Economic Regulatory Adminstration would be 
permitted to amend the March 23, 1982, Proposed Remedial Order issued to 
Hudson Oil Company, inc. to reflect a recalculation of overcharges. 
| Hudson Oil Co., Inc., Washington, D.C. ..........-cvsssssssssnesenen - interlocutory order. if granted: The March 23, 1982, Proposed Remedial Order 
issued to Hudson Oil Company would be dismissed on the grounds that it 
fails to set forth a prima facie case. 

Jan. 6, 1983 Marathon Oil Co., Washington, D.C..........c:sssssvsssssesssssessesneeeees interlocutory order. if granted: Marathon Oli Company would receive from the 

° Office of Special Counsel the data base relied upon by DOE in computing 
“maximum” and “representative” price for certain Libyan crude oil during 
period October 1973 through May 1975. 

Jan. 6, 1983 Murphy Oil Corp., Washington, D.C. ..........:sssssersncsmnsnrnnsnnsanee interlocutory order. If granted: Murphy Olli Corporation would receive from the 
Office of Special Counsel! the data base relied upon by Department of Energy 
in computing “maximum” and “representative” price for certain Venezuelan 
crude oils during period October 1973 through May 1975. 


REFUND APPLICATIONS RECEIVED Cases Filed; Week of January 7 service of notice, as prescribed in the 
[Week of Jan. 3, 1983 to Jan. 7, 19831 Through January 14, 1983 procedural regulations. For purposes of 
During the week of January 7 through _—_*he regulations, the date of service of 


January 14, 1983, the appeals and notice is deemed to be the date of 
applications for other relief listed in the Publication of this Notice or the date of 


Appendix to this Notice were filed with  Teceipt by an aggrieved person of actual 
the Office of Hearings and Appeals of notice, whichever occurs first. All such 


the Department of Energy. comments shall be filed with the Office 
' ” Under DOE procedural regulations, 10 of Hearings and Appeals, Department of 
83-2887 Filed ; 6:45 am : 
ene CFR Part 205, any person who will be | _Energy, Washington, D.C. 20461. 
aggrieved by the DOE action sought in Dated: January 27, 1983. 
these cases may file written comments G B.B . 
on hn agglantiqnsiiintandags of Director, Office of Hearings and Appeals. 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
(Week of Jan. 7 through Jan. 14, 1983] 


BILLING CODE 6450-01-M 


Jan. 7, 1983 Office of Special Counsel/Mustang Fue! Corp., Washing- 
ton, D.C. 


Office of Enforcement/Ethy! Corp., Houston, T@X..........00es0-4 


Little America Refining Co., Inc./Cities Service Co., Tulsa, 
Okla. 


...| Gulf Oil Corporation/Office of Special Counsel, Washing- 
ton, D.C. | 


Counsel, 10 DOE § 84,015 (1982). 
| Office of Special Counsel/Tenneco Oil Co., Washington, | HFX-0079 ..........-.vpcssssssseeee) Supplemental order. if granted: The per-galion refund amount by which 
D.C. are calculated in the Tenneco special refund proceeding (Office of 
Counsel, 9 DOE § 82,538 (1982)) would be increased. 
State of California, Landover, Md a .»| interlocutory order. 1f granted: The State of California would be permitted 
participate in the proceeding regarding the Proposed Remedial Order 
No. HRO-0091) issued to P&R Trading Company with respect to 


coh ROP AID ceteris request denial. if granted: The December 14, 1982, 
Information Request Denial issued by the Contract Operations Division would 
be rescinded, and the Science Management Corporation would receive 
‘access to a copy of any technical and management proposal submitted by 
Electronic Data Systems. 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Notices 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
(Week of Jan. 7 through Jan. 14, 1983] 


interlocutory order. f granted: The April 15, 1982, Proposed Remedial Order 
(Case No. HRO-0054) issued to Robert Gregory would be dismissed on the 
basis that he is not the proper recipient of the Proposed Remedial Order. 


REFUND APPLICATIONS RECEIVED 
[Week of Jan. 7 to Jan. 14, 1983] 


Name of refund proceeding/name of refund applicant 


....| AMOCO/Tel-Maple, Car Care, Inc. 

1/10/83 

1/10/83 

1/10/83 

1/10/83 

1/10/83 

1/10/83 

1-10-83 

1/10/83 

1/10/83 

1/11/83 a 4 

1/11/83 X | RF 21-12 
1/11/83 = he | RF21-13 
1/11/83 oa .| RF21-14 
1/11/83 a | RF 21-15 
1/11/83 - ee .| RF21-16 
1/11/83... a .| RF21-17 
1/11/83... a i ice ..... | RF21-18 
1/11/83 a i s | RF21-19 
1/11/83 af ‘Shipley .| RF21-20 
1/11/83 a . | RF21-21 
1/11/83 a i .| RF21-22 
1/11/83... coed Service.. | RF21-23 
1/11/83 _ i .| RF 21-24 
1/11/83 ..| ADA Resources/C&H Transportation | RF24-1 
1/11/83 .| AMOCO/Valecks Standard Service | RF 21-25 
1/11/83 .| AMOCO/GLO Auto Wash, Inc....... | RF21-26 
1/11/83 .| AMOCO/VAHS Standard Service... | RF21-27 
1/11/83 AMOCO/Don & Son Standard Service . .| RF21-28 
1/11/83. .| AMOCO/15-Van Dyke Standard . .| RF21-28 
1/11/83 .| AMOCO/10-Hoover Standard | RF21-30 
1/11/83 .| AMOCO/Dave’s Eastland Standard .. | RF21-31 
1/11/83. ‘ | RF21-32 
"1/11/83. i " ice. .| RF 21-33 
1/11/83 _ ice..... .| RF21-34 
1/11/83. 4 7 .| RF 21-35 
1/11/83. . | RF21-36 
1/11/83. J .| RF21-37 
1/11/83 . ini baa | RF21-38 
1/11/83 4 | RF21-39 
1/11/83 | AMOCO/COON Br0., INC ....ssecssese00 | RF21-40 
1/11/83 .| AMOCO/Charlotte Standard Service. ‘ | RF21-41 
1/11/83 .| AMOCO/Saginaw Waverly Service, inc | RF21-42 
1/11/83 | AMOCO/James B. Donati... jaa .| RF21-43 
1/11/83 4 ; | RF21-44 
1/11/83. , : | RF21-45 
1/11/83 1 “ | RF21-46 
1/11/83. 4 if i | RF21-47 
1/11/83. ‘ ' i .| RF21-48 
1/11/83 . . Ri | RF21-49 
1/11/83 .| AMOCO/Mel’s X-Way Standard Service. | RF21-50 
1/11/83 .| AMOCO/Chuck & Sons Standard. | AF21-51 
1/11/83 .| AMOCO/Chuck & Sons Standard.. | RF21-52 
1/11/83 .| AMOCO/Beaumont Standard Service... ; | RF21-53 
1/11/83 .| AMOCO/John C. Hoogeveen Standard Service. sevaphtoangenenas .| RF21-54 
1/11/83 .| AMOCO/Hackert Enterprises, Inc...... ae | RF 21-55 
1/13/83 | AMOCO/Wisber Standard............ 5 .| RF21-56 
1/13/83 .| AMOCO/Merle Oil Company, inc.. = .| RF21-57 
1/13/83 . i z ‘ | RF21-58 
1/13/83 .| AMOCO/ Jack's Service Center... . RF21-59 
1/13/83 .| AMOCO/Howdy Jones Standard, .| RF21-60 
1/13/83 ‘ it ice, | RF21-61 
1/13/83 4 ‘ ice... - .| RF 21-62 
1/13/83 , 5 ‘ . | RF21-63 
1/13/83 : ; RF21-64 
1/13/83 4 y * jecbcabeinbion RF21-65 
1/13/83 4 . | RF21-66 
1/13/83 ; .| RF21-67 
1/13/83 f i ‘ .| RF21-68 
1/13/83... = r i | RF21-69 
1/13/83 ..... bd fossibihipbicieentioieanh .| RF21-70 
1/13/83 . | RF21-71 
1/13/83 a .| RF 21-72 
1/13/83 af | RF21-73 
1/13/63 .... al | RF21-74 
1/13/83... ..| AMOCO/Hancock AMOCO Service .. .| RF21-75 
1/13/83 ..| AMOCO/Steve Kunhart.... .| RF21-76 
1/13/83... ..| AMOCO/Dennis Kunhart.. iia 
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REFUND APPLICATIONS RECEIVED—Continued 








1/13/83....... 

1/13/83..... 

1/13/83 

1/13/83........ 

1/14/83... 

1/14/83. 

1/14/83... 

1/14/83... 

1/14/83... 4 . 


(FR Doc. 83-2886 Filed 2-2-83; 8:45 am] 
BILLING CODE 6450-01 


ENVIRONMENTAL PROTECTION 
AGENCY 


{A-9-FRL 2299-2] 


Issuance of PSD Permit to U.S. Borax 
& Chemical Co. 


AGENCY: Environmental Protection 
Agency (EPA), Region 9. 
ACTION: Notice. 


SUMMARY: Notice of Approval of 
Prevention of Significant Air Quality 
Deterioration (PSD) permit to U.S. Borax 
Chemical Co., located in Kern County, 
California, EPA project number SE82-02. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that on December 16, 1982, 
the Environmental Protection Agency 
issued a PSD permit to the applicant 
named above for approval to install duct 
burners, modifying the combustion gas 
turbine facility located near Boron, 
Calif. 

This permit has been issued under 
EPA’s Prevention of Significant Air 
Quality Deterioration (40 CFR 52.21) 
regulations and is subject to certain 
conditions including an allowable 
emission rate for NO, of 102 tons/year 
and CO of 1200 tons/year. 

Best Available Control Technology 
(BACT) requirements for NO, are the 
installation of the proposed low NO, 
burner system with an emission rate of 
23.2 lbs/hr. This is considered to be 
BACT for the control of NO, emissions. 
Best Available Control Technology 
(BACT) requirements for CO are the use 
of combustion controls with an emission 
rate for CO of 274 lbs/hr. This 
constitutes BACT for CO emissions. 

Air Quality Impact Modeling was 
required for NO, and CO. Continuous 
monitoring is required; the source is not 
subject to New Source Performance 
Standards. 


[Week of Jan. 7 to Jan. 14, 1983] 


..| AMOCO/Patricia Kunhart... 


—_ ea se ee 


“nl AMOCO/Granbrook Car Care. 


AMOCO/Rochester RD & |-75 Standard Service 
..| AMOCO/Pontiac Mall Standard Service............. 
sss AMOCO/Zoutal Standard Service... 
..| AMOCO/Grosse Pointe Standard 
AMOCO/M&M Gasoline Ent., Inc 
.| AMOCO/Grauf's Standard Service... 


x AOD Housing Authority of Baltimore City ....0.csc0.cscs0eco 


DATE: The PSD permit is reviewable 
under Section 307(b)(1) of the Clean Air 
Act only in the Ninth Circuit Court of 
Appeals. A petition for review must be 
filed by [60 days after publication in the 
Federal Register]. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the permit are available for 
public inspection upon request; address 
request to: Roccena Lawatch, M-5, U.S. 
EPA, Region 9, 215 Fremont Street, San 
Francisco, CA 94105. 


Dated: January 20, 1983. 
David P. Howekamp, 
Director, Air Management Division, Region 9. 


[FR Doc. 83-2972 Filed 2~2-83; 8:45 am} 
BILLING CODE 6560-50-M 


(OPTS-59112A; BH-FR 2297-6] 
Certain Chemicals; Approval of Test 
Marketing Exemption(s) 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice 


SUMMARY: This notice announces EPA's 
approval of TM-83-16, and TM-83-17, 
two applications for test marketing 
exemptions (TME) under section 5(h)(6) 
of the Toxic Substances Control Act 
(TSCA). The test marketing conditions 
are described below. 


EFFECTIVE DATE: January 27, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Theodore Jones, Acting Chief, Notice 
Review Branch, Chemical Control 
Division (TS—794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-204, 401 M St. SW., 
Washington, DC, 20460 (202-382-3725). 
SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and to 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
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Name of refund proceeding/name of refund applicant 


RF21-87 
RF21-88 
RF21-89 
+. RF21-90 
| FAF21-91 


disposal of the substances for test 
marketing purposes will not present any 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities. 

EPA has determined that test 
marketing of the new chemical 
substances described below, under the 
conditions set out in the applications, 
and for the time periods specified below, 
will not present any unreasonable risk 
of injury to health or the environment. 
Production volume, number of workers 
exposed to the new chemical, and the 
levels and duration of exposure must 
not exceed that specified in the 
applications. All other conditions 
described in the applications must be 
met. The following additional 
restrictions apply: 

1. The applicant must maintain 
records of the date(s) of shipment(s) to 
each customer and the quantities 
supplied in each shipment, and must 
make these records available to EPA 
upon request. 

2. A bill of lading accompanying each 
shipment must state that use of the 
substance is restricted to that approved 
in the TME. 


TME 83-16 


Date of Receipt: December 14, 1982. 

Notice of Receipt: December 23, 1982 
(47 FR 57338). 

Applicant: Confidential. 

Chemical: (Generic) Substituted 
Polyalkylene glycol quaternary 
ammonium chloride. 

Use: Confidential. 

Producton Volume: Confidential. 

Number of Customers: 1. 

Exposure Information: During 
manufacture, a total of 35 workers may 
be exposed to the test market substance 
8 hours per day, up to 14 days. At the 
customer's use sites, 2-4 workers per 
site may have potential for exposure for 
2 hours per day, up to 10 days per site. 
Other potential for exposure could occur 
during sampling, or through accidental 





spills or splashes. However, protective 
clothing (including gloves and goggles) 
will be used by workers at the 
manufacturing site to minimize contact 
with the new chemical. 

Test Marketing Period: One year. 

Commencing on: January 27, 1983. 

Risk Assessment: EPA has 
established that the chemical substance 
submitted under TM-83-16 will not 
present an unreasonable risk of injury to 
health or the environment under the 
specific conditions set out in the 
application. Although there are health 
and environmental effect concerns for 
the new chemical based on previously- 
reviewed structurally-related 
compounds, the concerns are mitigated 
by the low exposure and release 
potential in this specific test market 
application. However, these effects 
would be unlikely due to the low levels 
of exposure to the new chemical 
substance and the short duration of 
exposure during the test market period. 
Ecotoxicity is unlikely since the new 
chemical will not be released (except 
through accidential spills) to the 
environment. 

Public Comments: None. 


TME 83-17 


Date of Receipt: December 16, 1982. 

Notice of Receipt: December 23, 1982 
(47 FR 57338). 

Applicant: Confidential. 

Chemical: Modified copolymer of 
alkenoic esters and substituted alkenoic 
esters (Generic). 

Use: Confidential. 

Production Volume: 7,850 kg. 

Number of Customers: 1 

Worker Exposure: Potential exposure 
will be by the dermal route. During 
manufacture, 27 workers will be 
potentially exposed for 6 hours a day for 
10 days; during processing, 4 workers for 
6 hours a day for 10 days and during 
use, 15 workers for 3 hours a day for 250 
days. 

Test Marketing Period: 45 days. 

Commencing on: January 27, 1983. 

Risk Assessment: Based on the type of 
polymer, molecular weight, and that the 
test market substance is not designed to 
be water solubie, no significant health 
or environmental concerns were 
identified. Therefore, the Agency finds 
that the test marketing activity will not 
result in an unreasonable risk. 

Public Comments: None. 

The Agency reserves the right to 
rescind approval of an exemption 
should any new information come to its 
attention which casts significant doubt 
on its finding that the test marketing 
activities will not present an 
unreasonable risk to health or the 
environment. 


Dated: January 27, 1983. 
Don R. Clay, 
Director, Office of Toxic Substances. 
[FR Doc. 83-2970 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS 140029; TSH-FRL 2296-3] 
Computer Sciences lon; 
Transfer of Data to Contractor 
AGENCY: Environmental Protection 


Agency (EPA). 
ACTION: Notice. 


suMMARY: EPA will provide Computer 


Sciences Corporation (CSC) access on 
EPA premises to information submitted 
by manufacturers, processors, and 
importers of chemical substances under 
sections 5 and 8 (a), (b), and (d) of the 
Toxic Substances Control Act (TSCA). 
Some of this information may be 
claimed confidential. Under EPA 
guidance, CSC will maintain conversion 
and optimization software and 
implement ADP systems which will 
process this information. 

DATE: Access to information submitted 
to EPA and claimed confidential will 
take place no sooner than 10 working 
days after publication of this notice in 
the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Chris Tirpak, Acting Director, Industry 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. E-511, 401 M St., 
SW., Washington, D.C. 20460, Toll-free: 
(800-424-9065), In Washington, D.C.: 
(554-1404), Outside the USA: (Operator- 
202-554-1404), 

SUPPLEMENTARY INFORMATION: Under 
section 5(a) of TSCA, 15 U.S.C. 2604(a), 
manufacturers and importers of 
chemical substances are required to 
submit premanufacture notices (PMNs) 
for new chemical substances which they 
intend to manufacture or import and 
which are not included in EPA's 
Inventory of Chemical Substances. 
Under section 8(a), 15 U.S.C. 2607(a), 
manufacturers, importers, and 
processors of Chemical Substances may 
be required to submit basic information 
on use, release, and exposure to enable 
EPA to set priorities for testing and for 
assessing chemical risk. In accordance 
with section 8(b) 15 U.S.C. 2607(b), and 
the TSCA Inventory Reporting 
Regulations at 40 CFR Part 710, 
manufacturers, importers, and 
processors of chemical substances 
reported information concerning those 
substances to the TSCA Inventory of 
Chemical Substances. Under authority 
of section 8(d), 15 U.S.C. 2607(d), 
manufacturers, processors, and 
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distributors of chemical substances will 
be required to submit lists of health and 
safety studies. Some of the information 
submitted under these sections of TSCA 
may be claimed confidential. 


Under its contract with EPA (No. 
6639-039), Computer Sciences 
Corporation, with guideance from EPA, 
will convert, optimize, and maintain 
software for processing of this 
confidential TSCA data at the secure 
computer data center at EPA’s regional 
office in Research Triangle Park, N.C. 
CSC will require access to information 
which has been submitted or which will 
in the future be submitted to EPA under 
sections 5 and 8 (a), (b),and (d) of TSCA. 

In accordance with 40 CFR 2.306(j), it 
has been determined that access by CSC 
to TSCA confidential business 
information will be necessary for the 
satisfactory performance of work under 
this contract. 

CSC is legally required under the 
terms of its contract to safeguard from 
any unauthorized disclosure the 
confidential business information to 
which it receives access from EPA or 
which it generates during the 
performance of its work. CSC will not 
remove any confidential business 
information EPA premises. 

CSC personnel will be required to sign 
a nondisclosure agreement before they 
are permitted access to such 
information. CSC is required to treat all 
confidential business information in 
accordance with the requirements of the 
TSCA Confidential Business Information 
Security Manual and the Contractor 
Requirements for the Control and 
Security of TSCA Confidential Business 
Information Manual. 


Dated: January 13, 1983. 
Don R. Clay, 
Director, Office of Toxic Substances. 
{FR Doc. 83-2957 Filed 22-83; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


[CC Docket No. 83-44, et al.] 


Metrocom of St. Louis, et al.; 
Designating Applications for 
Consolidated Hearing on Stated issues 


Adopted: January 26, 1983. 
Released: January 28, 1983. 


The matter of Applications of 
Metrocom of St. Louis, CC Docket No. 
83-4, File No. 26033—CL—P-(4)-82; 
Cybertel-Cox Celluar, File No. 26097- 
CL-P-(11)-82; and Cellular Mobile 
Systems of Missouri, Inc., File No. 
26194—CL—P-(12)-82. For a Construction 
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Permit to establish a cellular system to 
operate on frequency Block A in the 
Domestic Public Cellular Radio 
Telecommunications Service to serve 
the St. Louis, Missouri-Illinois Standard 
Metropolitan Statistical Area. 

1. Presently before the Chief, Common 
Carrier Bureau, under delegated 
authority are the captioned applications 
of Metrocom of St. Louis (Metrocom), 
Cybertel-Cox Cellular (CCC), and 
Cellular Mobile Systems of Missouri, 
Inc. (CMS). Metrocom, CCC and CMS 
propose to construct a cellular system 
on the non-wireline allocation 
(frequency block A) to serve the St. 
Louis, Missouri Standard Metropolitan 
Statistical Area (SMSA).' CMS and CCC 
filed Petitions to Deny each other's 
applications and Metrocom’s 
application. Responsive pleadings have 
also been filed. 

2. As discussed below, we find that 
the petitions fail to raise any substantial 
and material issues requiring 
designation for hearing. Since the three 
applications are mutually exclusive, we 
are designating them for a comparative 
hearing in accordance with the 
Commission's Report and Order in CC 
Docket No. 79-318, 86 FCC 2d 469 (1981), 
modified, 89 FCC 2d 58 (1982), further 
modified, 90 FCC 2d 591 (1982). We are 
also requiring that CMS modify its 
application as set forth below. 


Metrocom Application 


3. Metrocom’s legal, technical and 
financial qualifications have been 
challenged. CMS argues that Metrocom 
has improperly proposed to provide 
cellular mobile equipment to customers 
under tariff and that it has failed to 
apply for or demonstrate the availability 
of microwave channels to interconnect 
its cell sites and switches. CCC states 
that Metrocom’s proposed coverage of 
the St. Louis Standard Metropolitan 
Statistical Service Area is so deficient 
that its application should be 
disqualified from comparative 
consideration. CCC further alleges that 
Metrocom’s proposed omni-directional 
antenna pattern is erroneous and its 
calculation of effective radiated power 
based on omni-directional gain results in 
the maximum ERP for cells 3 and 4 
exceeding the 100-watt limit. Finally, 
petitioners challenge Metrocom’s 
financial qualifications. 

4. Tariff Issue. Based upon our review 
of the pleadings, Metrocom's application 
and response, we do not find support for 
the allegation that Metrocom has 


‘Two applications were also filed requesting the 
wireline allocation (frequency block B) in this 
SMSA. On December 9, 1982, the two applicants 
filed a statement agreement for this SMSA. We will 
consider the wireline allocation in a separate order. 


illegally included the cost of equipment 
in its proposed tariff. The application 
states that Metrocom will offer mobiles 
“at a competitive price for lease or 
rental to prospective (subscribers) 
through several financial arrangements” 
(Ex. 4, p. 4-147), and that rental and 
maintenance of equipment “will be 
available at prevailing tariffed or market 
rates at time of subscriber request.” (Ex. 
9, p. 9-26, 9-29 fn. **). Moreover, 
Metrocom states in its reply pleading 
that it has no intention of offering 
mobile equipment undertariff. Therefore, 
we decline to designate this issue for 
hearing.” : 

5. Microwave Channels. CMS's 
allegation regarding the absence of 
information about microwave channels 
is without merit. Common Carrier Public 
Notice, Mimeo 567, November 1, 1982, at 
page 3, stated that applicants need not 
include in their applications microwave 
applications and/or authorizations to 
connect the cell sites with the system 
control station to meet the required 
basic qualifications, and that no 
comparative preference would be 
accorded to an applicant submitting 
such interconnection information. The 
Public Notice reflects the absence of any 
requirements in the cellular rules, 
specifically, or in Part 22 of the Rules, 
generally, that applicants specify the 
method of connecting transmitter sites 
with switches and control points. 

6. Geographic Coverage. We reject 
CCC’s allegation that Metrocom’s 
application should be disqualified from 
comparative consideration because the 
proposed coverage of its SMSA is 
insufficient. The Commission did not 
establish a threshold requirement for 
minimum coverage of the SMSA. Section 
22.903(a) specifies only that an applicant 
must provide coverage of 75% of the 
proposed cellular geographic service 
area (CGSA) and Metrocom has clearly 
satisfied this requirement. Moreover, the 
Commission expressly stated in the 
Report and Order that the geographic 
area that an applicant proposes to serve, 
including its indications of substantial 
public need for the services proposed, 
would be a comparative and not basic 
criterion. 86 FCC 2d at 502. Therefore, 
CCC’s allegations should be properly 
raised during the comparative portion of 
this proceeding. 

7. Erroneous Antenna Pattern. 
Metrocom has submitted some minor 
amendments in response to CCC’s 
allegations pertaining to its antenna 
pattern. We are satisfied that these 
amendments rectify the problem and do 


2 See Advanced Mobile Phone Service, Inc. et a/. 
(Buffalo Order), CC Mimeo 1320, released December 
14, 1982, at para. 23. ’ 
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not alter Metrocom’s CGSA or its 75% 
coverage of the CGSA. Therefore, we 
find that this allegation does not 
warrant an issue in hearing or 
disqualification of the applicant. 

8. Financial Issue. Metrocom must 
demonstrate the availability of 
$5,666,800 to cover the $4,281,800 
construction costs and $1,385,000 start 
up and first year operating costs for its 
cellular system. It is relying on the 
finances of its two joint venturers: 
Gensub, Inc. (Gensub) a subsidiary of 
Gencom, Incorporated, a subsidiary in 
turn of Communications Industries, Inc. 
(CI), and Ram Cellular Communications 
Corporation (RCCC), a subsidiary of 
Ram Broadcasting Corporation. Gensub 
and RCCC are each responsible for 50%, 
or $2,833,400, of Metrocom’s financial 
requirements.* 

9. Before addressing the financial 
showings of each joint venturer, we will 
resolve CCC’s allegations concerning 
the financial requirements of Metrocom 
itself. CCC first argues that an 
additional $1,035,000 for interest 
expenses should be added to 
Metrocom’s projected operating costs. It 
claims that this figure was mentioned by 
Metrocom in its direct case Testimony 
of David A. Bornowski, Controller for 
Gencom, who addressed the financial 
details of Gencom’s contribution to 
Metrocom. CCC also asserts that 
Metrocom’s costs and expense figures 
should include an allowance for 
investment in subscriber equipment. 
Metrocom responds that the $1,035,000 
cost of capital figure was derived as part 
of the direct case testimony of Gencom's 
controller, solely for the purpose of 
testing the validity of Metrocom’s rates. 
(Ex. 1 at p. 12). It explains that this 
figure does not represent a cost to 
Metrocom or to either joint venturer and 
that interest expenses have already 
been factored into Gencom's financial 
showing as set forth in the direct case 
testimony of Michael H. Barnes. Second, 
Metrocom argues that the cost of mobile 
equipment is not required to be included 
in financial projections. In any event, it 
asserts that it could finance any mobile 
equipment its subscribers might want to 
obtain. Using what it characterizes as a 
highly conservative cost per-unit of 
$2,000, and based upon Gencom's 
preliminary subscriber projections, 
Metrocom claims that the cost of 
equipment would be less than 50% of the 
estimated surplus cash that CI will 
generate by 1984 (Barnes Test. at 14). 


*Gensub is relying on the finances of its parent 
corporation, Gencom, Incorporated (Gencom) and of 
Gencom’s parent, Cl. Therefore, the analysis above 
will refer to the financial demonstration of Gencom. 





10. We are persuaded by Metrocom’s 
response that the $1,035,000 cost of 
capital figure was used by Gencom’s 
Controller only to test the validity of 
Metrocom’'s rates and that interest 
expenses were properly factored into 
Gencom’s financial projections. Further, 
§ 22.917 of our Rules does not require 
that the cost of mobile equipment be 
included in an applicant's financial 
projections. Therefore, this allegation is 
irrelevant to our assessment of 
Metrocom’s basic financial 
qualifications and does not warrant the 
designation of a financial issue against 
Metrocom. 

11. Gencom’s Funds. For its $2,833,400 
commitment, Gencom is relying upon (1) 
existing cash of $10 million; (2) cash 
surplus of $10 to $20 million to be 
generated by 1984; (3) a $30 million line 
of credit at the First National Bank in 
Dallas; * and (4) equity financing of 
$40,000,000. CCC challenges each of 
these sources of funds and attacks 
Gencom's ability to fund the St. Louis 
system and its financial obligations in 
nine other cellular markets.* 

12. The Common Carrier Bureau has 
resolved these allegations and found 
Gencom to be financially qualified for 
its commitment to six cellular systems, 
including the St. Louis system. See 
Celcom Communication Corp. of 
Georgia, et al. (Atlanta Order), Mimeo 
No. 1988, released January 26, 1983. 
Therefore, we will only address the 
financial allegations which are unique to 
this application. 

13. CCC argues that Gencom cannot 
rely on the $30 million line of credit from 
the First National Bank of Dallas 
(InterFirst) for several reasons. First, it 
claims that the credit letter reflects that 
the Arizona Bank will fund 50% of the 
commitment, yet no documentation has 
been provided from the Arizona Bank 
confirming its willingness to participate. 
Further, CCC claims that the Arizona 
Bank cannot lend $15 million without 
violating its lending limit under federal 
law. Finally, CCC argues that a loan 
restriction dated March 26, 1974, 
between Prudential and CI, Gencom's 
parent, prohibits CI from incurring a 
“funded debt”, which includes revolving 
credit agreements. Therefore, CCC 
argues that Gencom cannot rely on the 
$30 million credit agreement, or must 
deduct the $673,000 currently unpaid on 
the note to Prudential. Metrocom 
expressly rejects all of these 
contentions. It states that the InterFirst 


*The First National Bank of Dallas has changed 
its name to InterFirst Bank Dallas, N.A. (InterFirst). 
*Gencom is an applicant in six of the 30 largest 

markets. We do not here consider its financial 
qualifications with respect to any applications filed 
for markets below the top-30. 


commitment is by no means dependent 
upon participation by the Arizona Bank, 
but rather is an unconditional 
commitment by InterFirst alone. It 
further states that the federal lending 
limit does not apply to the Arizona Bank 
because it is state chartered; it attaches 
a letter from the Arizona Bank 
confirming this fact. Metrocom also 
argues that the Prudential loan 
agreement will not in any way restrict 
Cl's ability to borrow funds. CI can 
either satisfy the remaining 
indebtedness to Prudential or it can 
obtain a waiver of the restriction. 

14. We find that CCC has not raised 
any substantial and material questions 
about Metrocom’s financial showing. 
Metrocom’s response adequately 
resolves the allegations concerning the 
Arizona Bank's contribution to the $30 
million line of credit, the applicability of 
the lending limit to the Arizona Bank 
and the loan restriction between 
Prudential and Gencom’s parent, CI. 
Therefore, since CCC has not raised any 
substantial issues particular to the 
St. Louis application, the conclusion in 
the At/anta Order that Gencom is 
financially qualified for its six cellular 
commitments controls the disposition of 
CCC’s arguments here.*® 

15. Ram Cellular’s Funds. For RCCC 
to meet its $2,833,400 commitment to 
Metroconm,, it is relying on (1) a $2.3 
million standby letter of credit from the 
European—American Bank and (2) a 
guarantee from its parent, Ram 
Broadcasting Corporation (Ram) to 
absorb all of RCCC’s liabilities, 
obligations and duties under the joint 
venture agreement. Both CMS and CCC 
challenge the adequacy of Ram's 
financial showing. First, they challenge 
the alleged guarantee by Ram on the 
ground that no information has been 
submitted which indicates Ram's ability 
to incur RCCC’s financial obligation.’ 
Therefore, relying only on the $2.3 
million loan from the European 
American Bank * would leave RCCC 


*In making this finding we do not adopt 
Metrocom’s financial analysis. Metrocom attempted 
to reduce the liability of its joint ventures by 
deducting certain items, such as depreciation 
expenses, tax credits and revenue projections. The 
result is somewhat confusing and is inconsistent 
with the straightforward approach typically used by 
the Commission to examine financial ability. As 
stated, infra, we find Metrocom to be qualified on 
other grounds. 

7CCC also mentions a reference in Ram's 
guarantee letter to Ramsub of Missouri, Inc. and 
confusion with respect to the guarantee signature 
page. Metrocom corrected these errors in a minor 
amendment dated September 13, 1982. 

*CCC questions whether the European American 
Bank letter was missing text, however, Metrocom 
responds that the letter was complete. 
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short of its commitment by $533,400. 
Metrocom responds that the $2.3 million 
from the European American Bank 
adequately meets its commitment 
because the actual amount to be 
financial by Ram is only $2.185 million 
based on the unusual analysis discussed 
in note 6, supra. It states further than 
under the joint venture agreement, 
RCCC’s obligation is guaranteed 
“unconditionally and irrevocably” by 
Ram, and pursuant to § 3.6 of that 
agreement, Gencom can, and will, 
satisfy any shortfall in Ram’s 
contributions. 

16. We will not credit RCCC with 
Ram's guarantee because it has not been 
documented that Ram could absorb 
RCCC’s financial commitment. 
However, Gencom has established its 
willingness and ability to satisfy any 
deficiency in RCCC’s contribution. In 
the At/anta Order, supra, we found that 
Gencom demonstrated the reasonable 
assurance of 36.9 million to cover 
aggregate costs of $32,329,068 for its six 
top-30 applications, including St. Louis. 
Therefore, it is clear that Gencom has 
sufficient funds of $4.6 million to absorb 
RCCC’s $533,400 shortfall.* Accordingly, 
no financial issue will be designated 
against Metrocom. 


Cybertel-Cox Cellular (CCC) 
Application 


17. CMS asserts that CCC has failed 
to demonstrate the availability of 
microwave frequencies and that its plan 
to substitute 11 GHz facilities for 
microwave frequencies is technically 
impossible and will alter CCC's 
financial requirements. CMS also alleges 
that CCC has violated § 22.913(a)(3) of 
the rules by failing to describe 
adequately its basis for determining 
congestion which would warrant cell- 
splitting and that the application raises 
serious questions as to whether the 
control point will be staffed “during the 
normal rendition of service,” as required 
by § 22.909(a)(2) of the Commission's 
Rules. Finally, CMS argues that CCC has 
not demonstrated its financial 
qualifications.” 


*It is well settled that the provision of an 
adequate surplus of available funds in 
circumstances such as these obviates the need for a 
hearing issue. James B. Francis, et a/., 41 FCC 2d 
303, 310 (Rev. Bd. 1973), and Home Service 
Broadcasting Corporation, et a/., 21 FCC 2d 168, 184 
(Rev. Bd. 1970). 

In its reply, CCC attacks the allegations raised 
in the CMS petition as speculative and procedurally 
defective since the facts alleged are not supported 
by an affidavit of a person with personal knowledge 
as required by Section 309(d) of the 
Communications Act and § 22.30 of the 
Commission’s Rules, Although this petition may be 
procedurally defective for failure to contain 
affidavits, we find that it is in the public interest to 
consider and resolve these objections. 
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18. Microwave Channels. As 
discussed above with reference to 
Metrocom’'s application, we do not 
require cellular applicants to apply for 
or demonstrate the availability of 
microwave frequencies prior to 
receiving a cellular authorization. Even 
so, CCC has included in its response 
affidavits which demonstrate that 
microwave frequencies are presently 
available in the St. Louis SMSA. 

19. System Congestion. We reject 
CMS's allegation that CCC’s proposal to 
add additional channels or cell site 
locations within a reasonable period of 
time, when the grade of service 
degrades to .03 is insufficient. The 
Commission has never specifically 
indicated what would constitute a 
sufficient response to Rule 22.913(a)(5), 
or in what degree of detail it should be 
articulated. We find that CCC has 
adequately complied with § 22.913(a)(5) 
of the Rules. 

20. Staffing of Control Points. CMS 
alleges that CCC’s applications is 
defective because the control point will 
not be staffed in accordance with the 
requirements of § 22.909(a)(2). CMS 
claims that in light of CCC's response to 
questions on the Form 401, it appears 
that two different locations have been 
identified as the control point and 
contradictary statements have been 
made concerning control point staffing. 
CCC responds that its application is 
confusing in terms of the control point 
location, but that the two locations 
mentioned will both be control points 
and they will be staffed at all hours by 
competent personnel. CCC also submits 
an affidavit from the company's 
President explaining the proposal in 
further detail and attesting that multiple 
control points and continuous staffing 
have always been intended. We find 
that CCC’s control point locations will 
be staffed in accordance with our 
requirements. 

21. Financial Issue. CMS questions 
CCC’s financial qualifications by 
arguing (1) that operating costs are not 
specified in sufficient detail; (2) that 
CCC has not shown an ability to fund 
the first three years of operational 
expenses; (3) that interest and certain 
microwave costs are not reflected in the 
cost estimate; and (4) that Cox 
Broadcasting Corporation, joint venturer 
of CCC, has not demonstrated the 
availability of funds which are not 
committed to other projects." 


"\CCC is a joint venture between Cox 
Broadcasting Corporation and Cybertel 
Corporation. Therefore, its finances will be 
provided from both of these corporations. 


22. First, we find that CCC has 
sufficiently detailed its first year 
operating costs. These costs include, 
among others, floorspace, power and 
rent, telephone facilities maintenance, 
sales and marketing. No greater detail is 
required by the Rules. Second, we do 
not require applicants to demonstrate 
financial qualifications for more than 
one year of operation. See 47 CFR 
22.917, and Advanced Mobile Phone 


Service, Inc., et al. (Buffalo Order), 


Mimeo 1320, released December 14, 
1982, at para. 16. CCC claims that its 
system will be fully operational after 
construction of its Phase 1 six-cell 
system, and it has demonstrated its 
ability to fund the first year operating 
costs. Further, the allegation about the 
submission of microwave costs is 
irrelevant, because we do not require 
that these costs be submitted. 

23. We find CCC to be financially 
qualified to construct and operate for 1 
year, even when interest costs are 
included in the calculation. CCC asserts 
in its reply that interest expenses will be 
$353,000 during first year operation. 
Therefore, CCC must demonstrate the 
availability of $7,100,500-$6,206,000 
construction costs and $541,500 first 
year operating costs—including $353,000 
interest expenses. To demonstrate that 
it has sufficient funds, CCC relies on (1) 
a June 3, 1982, letter to Cybertel 
Corporation from the First National 
Bank of Chicago committing unutilized 
and available funds in excesss of 
$1,000,000 for its participation in 
Cybertel-Cox Cellular; (2) a June 3, 1982, 
letter to Cox Broadcasting Corp. From 
the First National Bank of Chicago 
indicating its commitment to lend the 
Cybertel-Cox Cellular, joint venture, 
$4,000,000 for its cellular system; and (3) 
$1,700,000 from Cox Broadcasting 
Corp.'s net liquid assets. In addition, 
CCC relies on an existing revolving 
credit arrangement of $150 million from 
the Texas Commerce Bank to Cox 
Broadcasting, of which $68 million has 
been available since June 30, 1982. '? 
Absent the $68 milllion revolving credit, 
CCC has demonstrated the availability 
of $6.7 million, as shown above. This 
amount leaves a shortfall of $300,500 to 
meet the $7,100,500 financial obligation. 
While we will not credit CCC with the 


™ This credit arrangement was mentioned in the 
application, Exhibit 10B, and further clarified in 
CCC's response and attachments thereto. Further, 
CCC filed a September 8, 1982, Petition for Leave to 
Amend and attached a financial amendment 
containing this information, which had been 
previously returned on August 25, 1982. We will 
reverse our previous decision as erroneous and 
accept this amendment because it was mentioned in 
the application and it merely elucidates the terms 
and reaffirms the Bank's commitment to the credit 
arrangement. 
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entire $68 million revolving credit 
because the full amount is not expressly 
earmarked for cellular,” it is reasonable 
to assume that atdeast $300,500 will be 
available from those funds to satisfy the 
cellular commitment. Further, Cybertel 
Corporation’s balance sheet was not 
sufficiently broken down into net liquid 
assets and liabilities, but it appears that 
some liquid assets will be available 
from the Cybertel Corporation. 

24. Finally, we address CMS's 
allegation that Cox Broadcasting does 
not have sufficient funds to provide to 
Cybertel-Cox which are uncommitted to 
other corporate projects. CCC’s 
response and attached letter from Mr. 
Dillion, Vice President-Finance, Cox 
Broadcasting, unequivocably assert that 
“Cox has resources uncommitted to 
other projects sufficient to fulfill its 
financial commitments to Cybertel-Cox 
Cellular.” This is a specific, unrebutted 
statement that Cox has sufficient 
uncommitted funds for CCC and in light 
of Rule § 22:917(b), we do not require 
more. See Advanced Mobile Phone 
Service, Inc., et al. Chicago Order), FCC 
82-452, released November 1, 1982. 
Accordingly, we conclude that no 
financial issue should be designated for 
hearing against CCC. 


CMS Application 


25. CCC alleges that CMS has failed to 
comply with $§ 1.65 and 22.13(a)(5) of 
the Commission’s Rules and that 
pending proceedings against its parent 
corporation, Graphic Scanning, bear 
substantially on CMS’s fitness to be a 
Commission licensee. CCC also claims 
that CMS is not financially qualified, 
that it has violated § 22.15(a) of the 
Rules by not demonstrating site 
availability, and that Graphic Scanning 
has violated the Commission's Rules 
and Illinois State Law in connection 
with the construction and operation of 
DPLMRS facilities in Illinois. Finally, 
CCC states that CMS’s claim to an omni- 
directional pattern is unsupported, and 
its calculation of effective radiated 
power based on omni-directional gain 
understates the maximum level of power 
radiated. 

26. Section 1.65 and 22.13{a}(5). The 
thrust of this allegation is that CMS has 
failed to disclose the fact that petitions 
to deny have been filed against 
applications of Graphic subsidiaries for 
construction permits to provide paging 
services in the Domestic Public Land 


There are statements in CCC’s response and 
attachments which assert that Cox Broadcasting 
has sufficient funds for cellular which are 
uncemmitted to other projects. However, these 

expressly earmark Cox's $68 
million revolving credit for cellular. 





Mobile Radio Services. Thus, it claims 
that items 34 and 37 of FCC Form 401 
were not answered candidly, and Rule 
§§ 22.13(a)(5) and 1.65 were violated. '* 
In this regard, CCC argues that CMS’s 
lack of candor in its cellular application, 
in conjunction with the serious 
allegations raised against Graphic in 
ASD, * indicate that CMS does not 
possess the requisite character 
qualifications to be a Commission 
licensee. 

27. We conclude that CCC has failed 
to raise substantial and material 
questions of fact. CMS responds that 
none of the Graphic applications subject 
to investigation in the ASD case have 
been denied, nor have licenses been 
revoked. The rule sections that CCC 
cites do not require disclosure of 
applications which have petitions to 
deny pending against them. Moreover, 
the Commission has already held that 
the character of Graphic would be 
eamined in the ASD proceeding and 
would not be included in cellular 
application proceedings. See Chicago 
Order, supra, at n. 19. Consistent with 
that decision, the Commission reserves 
the right to reexamine and reconsider 
the qualifications of CMS to hold a 
cellular license should ASD be resolved 
against any of CMS’s affiliates, parent 
companies or against any of their 
principals. 

28. Financial Issue. CCC alleges that 
CMS has not demonstrated that its 
parent, Graphic, can cover the costs of 
the 30 cellular systems it proposes to 
fund, including St. Louis, in light of the 
costs of other communications projects 
to which Graphic is committed. CMS 
responds that it has adequately 
demonstrated its ability to finance the 
St. Louis system as well as all 30 cellular 
systems. For St. Louis, CMS estimates 
that the costs of its proposed system 
total $7.946 million and a commitment 
letter from Graphic confirms that $8.9 
million will be available to cover these 
costs. 

29. We are unpersuaded by CCC’s 
financial allegations. The adequacy of 
Graphic’s financial showing for its 30 


4 Item 34 of Form 401 requires the applicant and 

each party to the application to disclose information 
, the revocation of any license or denial by 

the Commission of any application for permit or 
license. Item 37 requires the applicant to disclose 
whether it, or any party directly or indirectly 
controlling it, is presently a party in any matter 
referred to in Item 34. Section 22.13(a)(5) of the 
Commission's Rules requires applications to be 
maintained “substantially accurate and complete in 
all significant respects in accordance with the 
provisions of § 1.65 [of the Commission's Rules].” 47 
CFR 22.13(a)(5) and § 1.65 requires that applicants 
maintain the accuracy and completeness of 
information furnished in a pending application. 

* A.S.D. Answer Service, Inc., et a/., FCC 82-391, 
released August 24, 1982. 


market cellular commitment has already 
been decided by the Commission. The 
Commission has found Graphic to be 
financially qualified to construct the 30 
cellular systems it proposes, including 
the St. Louis system. See Chicago Order, 
supra, At paras. 6-12. Since CCC has not 
raised any points particular to the St. 
Louis application, those findings control 
the disposition of CCC’s arguments here. 

30. Site availability. CCC asserts that 
the CMS application should be returned 
as defective for failing to demonstrate 
site availability as required by § 22.15(a) 
of the Rules. CCC urges us to reject the 
“reasonable assurance” standard and 
adopt a strict standard for site 
availability. It then argues that CMS has 
not met either standard. CCC attacks 
most of CMS's site availability letters, 
alleging among other things, that some 
letters are not signed by the owner of 
the site or by one with “legal control”, 
that different site coordinates are 
contained in the letter and application, 
and that references are made to use of 
antenna and radio equipment space 
although no tower exists on the site. In 
CMS's response, its asserts the 
availability of all its site locations, and 
submits letters which reaffirm the initial 
demonstration of site availability. 

31. We find that CMS has made an 
adequate showing of site availability. 
An applicant need not have a binding 
agreement or absolute assurance of the 
availability of a proposed site but rather 
must show that it has obtained 
reasonable assurance that its proposed 
site is available. See Advanced Mobile 
Phone Service, Inc. et al. (Pittsburgh 
Order), Mimeo 1169, released December 
6, 1982, at para. 8. Accordingly, we find 
no reason to designate a site availability 
issue against CMS. 


6 CMS also resubmitted an amendment dated 
September 13, 1982, which indicated the availability 
of a new cell site 8 and a new cell site 5. CMS 
claims that it is changing site 8 because of a 
collating error and that it lost site 5 due to pending 
highway construction. We had already returned the 
amendment to site 8 as a major amendment in a 
letter to CMS dated August 16, 1982. We continue to 
believe that this is a voluntary, major change 
because it adds a large area previously unserved, 
which changes the 39 dbu contour for that cell, and 
because there is no evidence that the original site 
was lost. Therefore, CMS must rely for comparative 
purposes on the original cell site material which 
was filed in the application and which included 
reasonable assurance of site availability. We will 
accept the amendment to cell site 5, however, 
because the loss of this site is involuntary, and is 
caused by unforseen cirsumstances beyond the 
applicant's control. Moreover, the change in 
distance is so minimal that CMS will not receive a 
comparative advantage nor will any other party to 
the proceeding be prejudiced by this change. 
Therefore, we will retain the portion of the 
September 13, 1982, amendment regarding cell site 5 
and the site availability letter submitted with CMS's 
supplement to its response. 
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32. Violation of Illinois State Law. 
CCC states that Graphic, through its 
wholly-owned subsidiary, Radio Relay 
Corporation-Missouri (RRC), has 
constructed and operated a satellite 
radio transmitter in Belleveille, Illinois, 
but has never obtained a state 
certificate of public convenience while 
operating the Bellville station. 
Therefore, CCC claims that RRC is in 
violation of both FCC Rules and Illinois 
law which reflects on Graphic’s 
qualifcations to be a Commission 
licensee in the cellular radio service. 
CCC attaches RRC’s January 20, 1982 
application for license on Form 403, 
which indicates that construction of the 
Belleville, Illinois, facilities was 
completed on January 19, 1982, and that 
the station was ready for operation on 
that date. It also attaches and affidavit 
of an individual who on July 17, 1982, 
used testing equipment to confirm that 
the station was operating. Finally, it 
attaches a certificate of the Chief Clerk, 
Illinois Commerce Commission, stating 
that as of June 23, 1982, RRC had not 
applied for a Certificate of Convenience 
and Necessity to provide radio paging 
service in Belleville (St. Clair County), 
Illinois. CMS responds that this is the 
first time in any pleading before the 
Commission that this charge has been 
made and it states that CCC did not file 
these allegations in the context of the 
Belleville proceeding. CMS also claims 
that it is unaware of any complaint filed 
against RRC in a state court or before 
the Illinois State Public Utilities 
Commission. In this regard, it submits 
an affidavit from RRC’s attorney in the 
Belleville matter attesting that he has 
never heard of this allegation before and 
that to his knowledge it has not been 
raised in the context of any existing 
license or pending application of RRC. 
CMS further argues that the Commission 
traditionally declines to interfere in 
questions of alleged state law violations 
where no challenge has been made in 
the State courts, and it urges us to 
forbear from action in this situation as 
well, 

33. We will not designate an issue 
based upon the allegations submitted 
here. This matter is not before the State 
commission and no allegations have 
previously been brought before this 
Commission. Moreover, these 
allegations are traditionally acted on by 
the state utility commission. If the state 
takes action or determines that the state 
law has-been violated, the Commission 
will review the relevance of that action 
at an appropriate time. 

34. Engineering. Finally, CCC alleges 
that the CMS application contains a 
serious engineering defect because CMS 
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proposes to utilize an omni-directional 
antenna for six of its cell sites. CCC 
argues that CMS has proposed to side- 
mount omni-directional antennas on 
towers which will result in a directional 
pattern with increased gain in some 
directions and decreased gain in others. 
Therefore, CCC asserts that five of 
CMS'’s sites will exceed the 100 watt 
ERP limit. CMS responds that the re- 
radiation effects are minimal when 
compared to the factors which actually 
establish the transmitter’s ERP as seen 
at the receiving point. Moreover, CMS 
challenges the lack of specificity and 
completeness of CCC’s analysis. 

35. Upon review of the pleadings, we 
have determined that although the effect 
on CMS's engineering and overall 
system coverage is minimal, the omni- 
directional patterns submitted by CMS 
are in fact technically incorrect. In 
addition, at those sites where the 
proposed effective radiated power is at 
the maximum level of 100 watts, as 
required by § 22.904 of the Commission's 
Rules, the use of side-mounted omni- 
directional antennas may cause this 
power limit to be exceeded by some 
small amount. Therefore CMS is 
required to file within fifteen days of the 
publication of this Order in the Federal 
Register, an amendment containing 
corrected antenna patterns and.any 
corresponding changes to the effective 
radiated power calculations. This 
amendment should not cause any 39 dBu 
contours to cover an area not previously 
covered. 


Conclusions 


36. Based on our analysis of the 
applications and our resolution of the 
contested issues in this order, we find 
the applicants to be legally, technically, 
financially and otherwise qualified *’ to 
construct and operate their proposed 
cellular system. As indicated in our 
previous discussions, the captioned 
CMS application does not comply with 
one of the cellular rules. In the Chicago 
Order, at para. 17, the Commission 
determined that inflexible application of 
the rules to applications in the 30 largest 
markets would not be in the public 
interest. Accordingly, we are requiring 
CMS to bring its application into 
conformance with the rules as specified 
in this order. We emphasize that the 
amendment ordered here may not be 
used to give CMS a comparative 
advantage in the hearing proceeding. As 
the Commission stated in the Chicago 
Order, in markets for which applications 
have not yet been filed, strict 


‘”We recognize that the qualifications of Graphic, 
CMS’ parent, may be in issue in CC Docket Nos. 62- 
587, et al. See note 18, infra. 


conformance with the rules will be 
required, and absent unusual 
circumstances, the applicants will not be 
allowed to amend nonconforming 
applications. 

37. Accordingly, it is ordered that 
pursuant to Section 309 of the 
Communications Act of 1934, as 
amended, that the applications of 
Metrocom of St. Louis, File No. 26033- 
CL-P-(4)-82, Cybertel-Cox Cellular, File 
No. 26097-—CL-P-(11)-82, and Cellular 
Mobile Systems of Missouri, File No. 
26194—CL-—P-(12)-82, are designated for 
hearing in a consolidated proceeding 
upon the following issues: *® 

(a) To determine on a comparative 
basis the geographic area and 
population that each applicant proposes 
to serve; ? to determine and compare 
the relative demand for the services 
proposed in said areas; and to determine 
and compare the ability of each 
applicant's cellular system to 
accommodate the anticipated demand 
for both local and roamer service; 

(b) To determine on a comparative 
basis each applicant's proposal for 
expanding its system capacity in a 
coordinated manner within its proposed 
CGSA in order to meet anticipated 
increasing demand for both local and 
roamer service; *° 


‘® There are two issues that are not to be 


considered in the comparative hearing. The first is 
the financial qualifications of the applicants. 
Financial ability is a basic rather than a 
comparative qualification for cellular licensing. 
Cellular Communications Systems, 86 FCC 2d 469, 
501-02 (1981). We have found the applicants 
included in the comparative hearing to be 
financially qualified. The second issue not to be 
considered is the qualifications of Cellular Mobile 
Systems of Missouri or its parent, Graphic, to the 
extent that such qualifications may be affected by 
the issues included in the Commission's order 
designating certain 35 and 43 MHz paging 
applications for hearing. A.S.D. Answer Service, 
Inc., et al. (ASD), FCC 82-391, released August 24, 
1982. Those issues will be thoroughly reviewed in 
that separate proceeding and should not be 
reargued in the context of.a cellular hearing. As set 
forth in para. 44, infra, the Commission reserves the 
right to reexamine and reconsider the qualifications 
of Cellular Mobile Systems of Missouri to hold a 
cellular license should ASD be resolved adversely 
to any of CMC's affiliate or parent companies or to 
any of their principals. See Chicago Order, at n. 19. 

*°For purposes of comparison, the geographic 
area that an applicant proposes to serve includes 
that area within the proposed 39 dBu contours 
which, in turn, falls within the proposed Cellular 
Geographic Service Area and the relevant Standard 
Metropolitan Statistical Area. Consideration should 
be given to the presence of densely populated 
regions, highways and areas likely to have high 
mobile usage characteristics as well as indications 
of a substantial public need for the service 
proposed. See 86 FCC 2d at 502. 

In making this comparison, preference should 
be given to designs entailing efficient frequency use, 
including not only the applicant's plans with regard 
to cell-splitting and additional. channels, but also 
the of frequency reuse the system will be 
capable of, and the applicant's ability to coordinate 


(c) To determine on a comparative 
basis the nature and extent of the 
service proposed by each applicant, 
including each applicant's proposed 
rates, charges, maintenance, personnel, 
practices, classifications, regulations 
and facilities (including switching 
capabilities); ** and 

(d) To determine, in light of the 
evidence adduced under the foregoing 
issues, what disposition of the 
referenced applications would best 
serve the public interest, convenience 
and necessity. 

38. It is further ordered that the 
Separated Trial Staff (the Hearing 
Division and other individuals 
specifically designated) of the Common 
Carrier Bureau is made a party to the ° 
proceeding.” 

39. It is Further ordered that the 
applicants shall file written notices of 
appearances under § 22.916(b}{3) of the 
Commission’s Rules within 10 days after 


. publication of this order in the Federal 


Register. 

40. It is further ordered that the 
hearing shall be held according to the 
procedures specified in § 22.916 of the 
Rules, except as otherwise noted here, 
at a time and place and before an 
Administrative Law Judge to be 
specified in a later order. 

41. It is further ordered that 
exceptions to the initial decision of the 
Administrative Law Judge under § 1.276 
of the Commission's Rules shall be 
taken directly to the Commission. 

42. It is further ordered that Cellular 
Mobile Systems is directed to file the 
amendment specified in this order 
within 15 days after publication of this 
order in the Federal Register and that all 
applicants are directed to file rebuttal 
cases under § 22.916(b)(4) of the Rules 
within 45 days rather than 30 days after 
publication of this order in the Federal 
Register. 


the use of channels with adjacent or nearby cellular 
systems. See 66 FCC 2d at 502-503. 

* See 86 FCC 2d at 503 for a discussion of the 
relative importance of the evidence submitted under 
this issue. 

™2 Members of the Separated Trial Staff are non- 
decision making personnel and they will not 
participate in decision making or agency review.on 
an ex parte basis in this case, wither directly or 
through contact with other Common Carrier Bureau 
personnel. Any investigative or prosecuting 
functions will be performed by the Separated Trial 
Staff in connection with its role as a party to the 
adjudication of these cellular radio applications. All 
other of the Common Carrier Bureau, 
unless identified in a subsequent order as required 
to be separated, are designated as decision-making 
and they may advise the Commission as to the 
ultimate disposition of any appeal of an Initial 
Decision in this See Communications 
Act of 1934 as amended § 409(c) (47 U.S.C. 409{c)); 
Administrative Procedure Act section 554(d) (5 
U.S.C. 554)); § 1.1221 af the Commission's Rules. 
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43. It is further ordered that the 
Petitions to Deny filed by Cybertel-Cox 
Cellular and Cellular Mobile Systems of 
Missouri, Inc., are denied. 

44. It is further ordered that any 
authorization granted to Cellular Mobile 
Systems of Missouri, Inc., as a result of 
the comparative hearing shall be 
conditioned on, and without prejudice 
to, reexamination and reconsideration of 
that company’s qualifications to hold a 
cellular license following a decision in 
the hearing designated in A.S.D. 
Answering Service, Inc., et al., FCC 82- 
391, released August 24, 1982, and shall 
be specifically conditioned upon the 
outcome of that proceeding. 

45. It is further ordered that any 
authorization granted as a result of this 
proceeding shall be conditioned upon 
obtaining the appropriate antenna 
structure clearances. 

46. This order is issued under Section 
0.291 of the Commission's Rules and 
Order Delegating Authority, FCC 82- 
435, released October 6, 1982, and is 
effective on its release date. Petitions for 
reconsideration under § 1.106 or 
applications for review under § 1.115 of 
the Rules may be filed within the time 
limits specified in those sections. See 
also Rule 1.4(b)(2). 

47. The Secretary shall cause a copy 
of this order to be published in the 
Federal Register. 

Federal Communications Commission. 
Gary M. Epstein, 

Chief, Common Carrier Bureau. 

(FR Doc. 83-2894 Filed 2-2-83; 8:45 am] 

BILLING CODE 6712-01-M 


FEDERAL RESERVE SYSTEM 
Acquisition of Bank Shares by Bank 


The companies listed in this notice 
have applied for the Board's approval 
under section 3(a)(3) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
woud not suffice in lieu of a hearing, 
identifying specifically any questions of 


fact that are in dispute and summarizing 
the evidence that would be presented at 
ahe : 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. First Wyoming Bancorporation, 
Cheyenne, Wyoming; to acquire 100 
percent of the voting shares or assets of 
Bank of Laramie, Laramie, Wyoming. 
Comments on this application must be 
received not later than February 25, 
1983. 

B. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas, Texas 
75222: 

1. Harris County Bankshares, Inc., 
Houston, Texas; to acquire at least 51 
percent of the voting shares or assets of 
Harris County Bank-Cy-Fair, N.A.., 
Jersey Village, Texas. Comments on this 
application must be received not later 
than February 25, 19833. 

2. Harris County Bankshares, Inc., 
Houston, Texas; to acquire 100 percent 
of the voting shares or assets of Harris 
County Bank-Airport, N.A., Houston, 
Texas. Comments on this application 
must be received not later than February 
25, 1983. 

C. Board of Governors of the Federal 
Reserve System (William W. Wiles, 
Secretary) Washington, D.C. 20551: 

1. Allied Bancshares, Inc., Houston, 
Texas; to acquire 100 percent of the 
voting shares of Texas Bank & Trust 
Company of Houston, Houston, Texas. 
This application may be inspected at the 
offices of the Board of Governors or the 
Federal Reserve Bank of Dallas. 
Comments on this application must be 
received not later than February 25, 
1983. 


Board of Governors of the Federal Reserve 
System, January 28, 1983. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 83-2884 Filed 2-2-83; 8:45 am] 
BILLING CODE 6210-01-M 


Bank Holding Companies; Proposed 
de Novo Nonbank Activities; Chase 
Manhattan Corp. et al. 


The organizations identified in this 
notice have applied, pursuant to section 
4(c)(8) of the Bank Holding Company 
Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(1) of the Board’s Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 
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With respect to these applications, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
comment that requests a hearing must 
include a statement of the reasons a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and indicating 
how the party commenting would be 
aggrieved by approval of that proposal. 

The applications may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated. 
Comments and requests for hearing 
should identify clearly the specific 
application to which they relate, and 
should be submitted in writing and 
received by the appropriate Federal 
Reserve Bank not later than the date 
indicated. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. The Chase Manhattan Corporation, 
New York, New York (reinsurance 
activities; Delaware): To underwrite as 
reinsurer credit life insurance and credit 
accident and health insurance directly 
related to extensions of credit by the 
bank holding company system. This 
activity is permissable for bank holding 
companies pursuant to section 601(A), 
Title VI, of the Garn-St Germain 
Depository Institutions Act of 1982, Pub. 
L. 97-320, 96 Stat. 1536 (1982). These 
activities would be conducted by The 
Chase Manhattan Corporation’s 
subsidiary, Western Hemisphere Life 
Insurance Company, Newark, Delaware, 
for insurance written in Delaware. 
Comments on this application must be 
received not later than February 25, 
1983. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. NBD Bancorp, Inc., Detroit, 
Michigan (mortgage banking activities; 
Florida): To engage, through its 
subsidiary, NBD Mortgage Company, in 
mortgage banking activities, including 
the making and acquiring of mortgage 
loans for its own account and for the 
account of others and such other 
extensions of credit as would be made 
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by a mortgage company. These activities 
would be conducted from an office in 
Plantation, Florida, serving the State of 
Florida. Comments on this application 
must be received not later than February 
23, 1983. . 

Board of Governors of the Federal Reserve 
System, January 28, 1983. 
James McAfee, 
Associate Secretary of the Board. 
{FR Doc. 83-2885 Filed 2-2-83; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Statement of Organization, Functions 
and Delegations of Authority 


Part A (Office of the Secretary), 
Chapter AE (Office of the Assistant 
Secretary for Planning and Evaluation) 
of the Statement of Organization, 
Functions, and Delegations of Authority 
for the Department of Health and 
Human Services (last amended at 46 FR 
9783, January 29, 1981) is amended. 

The changes are made to promote 
effectiveness of the organization and 
clarify assignment of responsibilities. 

1. Amend Chapter AE by deleting the 
current chapter in its entirety and 
replacing it with the following: 

AE.00 Mission 
AE.10 Organization 
AE.20 Functions 


Section AE.00 Mission 


The Assistant Secretary for Planning 
and Evaluation serves as the principal 
advisor to the Secretary on policy 
development, program analysis, and 
economic policy. He/She is responsible 
for the major decisions and support 
activities which encompass legislative 
development, planning, policy analysis 
and research and evaluation oversight. 
This mission is accomplished through an 
organization consisting of functional and 
programmatic units. This dual approach 
provides both an operational framework 
to direct, coordinate and evaluate 
departmental activities and a research 
and analytic capability to perform 
policy analyses. 


Section AE.10 Organization 


The Office of the Assistant Secretary 
for Planning and Evaluation (OASPE) 
consists of the following components: 

A. Immediate Office (IO). 

B. Office of Program Systems (OPS). 

(1) Division of Policy Analysis and 
Research. 

(2) Division of Planning and Policy 
Coordination. 


(3) Division of Technical Analysis. 

(4) Division of Intergovernmental 
Policy. 

C. Office of Health Policy (OHP). 

(1) Division of Health Financing 
Policy. 

(2) Division of Science and Public 
Health Policy. 

(3) Division of Health Resources and 
Services Policy. 

(4) Division of Economic Analysis. 

D. Office of Social Services Policy 
(OSSP). 
. (1) Division of Children, Youth and 
Family Policy. 

(2) Division of Disability, Aging and 
Long-Term Care Policy. 

E. Office of Income Security Policy 
(OISP). 

(1) Division of Income Assistance 
Policy. 

(2) Division of Social Security Policy. 

(3) Division of Policy Research. 

F. Office of Evaluation and Technical 
Analysis (OETA). 

(1) Division of Evaluation. 

(2) Division of Technical Support. 


Section AE.20 Functions 


A. The Immediate Office of the 
Assistant Secretary for Planning and 
Evaluation provides executive direction, 
leadership and guidance to ASPE 
components. The Assistant Secretary 
acts as the principal advisor to the 
Secretary and is responsible for major 
decisions and support activities in the 
areas of legislative development, 
planning, policy analysis and research 
and evaluation oversight. 

B. The Office of Program Systems, in 
conjunction with the offices of Health, 
Income Security and Social Services 
Policy, is responsible for the general 
development, coordination, and 
operation of the Department's policy 
planning, development, and policy 
support activities, including formulation 
of legislation, and for direct policy and 
program analysis for crosscutting issues 
which involve more than one HHS 
agency or which involve HHS 
interaction with other Federal 
departments or agencies or other levels 
of government. This office also is 
responsible for oversight of research 
and regulatory analysis conducted 
throughout the Department. 

1. The Division of Policy Analysis and 
Research is responsible for developing 
procedures to insure the quality, 
relevance, and utility of the 
Department's research activities; for the 
conduct of policy analysis in subjects 
and areas, such as civil rights, not 
covered by, or cutting across, the 
programmatic offices of OASPE; for 
providing the Department's analysis and 
representation on issues of primary 


concern to other Federal departments 
and agencies; for representing the 
Department on government wide task 
forces; for the oversight of regulatory 
analysis and related analytic activities 
concerning regulations; and for 
developing approaches to conduct 
effective policy analysis of social 
programs and providing technical 
support to other offices on techniques of 
policy, systems, and benefit cost 
analysis. 

2. The Division of Planning and Policy 
Coordination is responsible for the 
development, coordination, and 
oversight of policy planning and 
formulation of legislation by the 
Department, including the establishment 
of schedules and procedures to insure 
the availability of supporting 
information. This Division is further 
responsible for performing analyses to 
identify program duplication and 
opportunities for consolidation, for the 
review of legislative proposals affecting 
HHS but prepared by other 
Departments, and for development of 
guidelines and data concerning income 
and state allotments. 

3. The Division of Intergovernmental 
Policy is responsible for conducting and 
coordinating the necessary policy 
planning, program analysis, research, 
and evaluation on the implications of 
alternative departmental policies on 
State, territorial, local and tribal 
governments. Functions include: 
Conduct of policy planning and analysis 
when such policies have particular 
impact on State or local governments, 
review of proposed policies to insure 
that views of other governments are 
included in the consideration of 
proposed policies; oversight of research 
in areas having intergovernmental 
significance; assistance to the Deputy 
Under Secretary for Intergovernmental 
Affairs on particular initiatives with real 
or potential impact on State or local 
governments; and coordination of 
implementation of selected policy 
initiatives which have major impact on 
State or local governments and concern 
more than one departmental agency, 
such as the implementation of block 
grants. 

C. The Office of Health Policy is 
responsible for policy development— 
including policy planning, policy and 
budget analysis, review of regulations 
and formulation of legislation—and for 
the conduct and coordination of 
research and evaluation on issues 
relating to health programs. In these 
matters, the office works closely with 
the Public Health Service and the Health 
Care Financing Administration. 
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1. The Division of Health Financing 
Policy is responsible for policy 
coordination, long-range planning, 
formulating budget and legislation, 
economic analysis, program analysis, 
review of regulations, evaluation, and 
information dissemination related to the 
Department's health financing programs, 
primarily Medicare and Medicaid and 
policies affecting health care financing 
and health care costs. Functions include: 
formulating and analyzing alternative 
legislative and regulatory proposals; 
preparing short-term policy analyses 
and evaluations on the efficacy of 
existing and potential programs in terms 
of cost, effectiveness and other 
variables; and synthesizing technical 
analyses performed outside of the 
Government in a manner that is relevant 
to policy formulation. 

2. The Division of Science and Public 
Health Policy is responsible for policy 
coordination, long-range planning, 
formulating budget and legislation, 
economic analysis, program analysis, 
review of regulations, evaluation, and 
information dissemination related to 
three agencies of the Public Health 
Service: the National Institutes of 
Health, the Food and Drug 
Administration, and the Centers for 
Disease Control and policies affecting 
health promotion and disease 
prevention as well as review and 
oversight of the scientific research and 
public health and safety components of 
the Public Health Service. 

3. The Division of Health Resources 
and Services Policy is responsible for 
policy coordination, long-range 
planning, formulating budget and 
legislation, economic analysis, program 
analysis, review of regulations, 
evaluation, and information 
dissemination related to two agencies of 
the Public Health Service: Health 
Resources and Services Administration 
and Alcohol, Drug Abuse, and Mental 
Health Administration as well as 
policies afffecting the health care 
delivery system and reimbursement and 
regulatory policies related to health 
manpower and capital resources. 
Specific responsibilities include: 
preparation of studies on the 
distribution, adequacy, and organization 
of health resources and services and the 
effects of these resources and services 
on costs and health status; 
appropriateness of services utilization; 
formulation and analysis of alternative 
legislative and regulatory proposals; 
performance of research and evaluation 
studies of health resources; and 
synthesis of these studies into special 
initiatives and new legislation. 


4. The Division of Economic Analysis 
has responsibility for the performance of 
economic and statistical analyses of the 
Department's existing and proposed 
health care financing and 
reimbursement programs, policies and 
proposed legislation; performance of 
economic research and statistical 
analysis, as well as development, 
coordination and monitoring of health 
research and evaluation contracts in the 
areas of financing and reimbursement; 
and the estimation and analysis of the 
costs of existing and proposed 
Departmental health programs for use in 
the development of health policy. 

D. The Office of Social Services 
Policy is responsible for policy 
development—including policy planning, 
policy and budget analysis, review of 
regulations and formulation of 
legislation—and for the conduct and 
coordination of research and evaluation 
on issues relating to social services, 
child welfare, aging, Native American 
and human development programs; 
deinstitutionalization and long-term 
care; and volunteerism and private 
sector initiatives. In these matters, the 
office works closely with the Office of 


~ Human Development Services. 


1. The Division of Children, Youth and 
Family Policy is responsible for policy 
coordination, long-range planning, 
formulating budget and legislation, 
economic analysis, program analysis, 
review of regulations, research, 
evaluation, and information 
dissemination related to service 
programs and human development 
policies affecting children, youth, and 
families. The Division oversees and 
assists the development of legislative, 
budgetary, regulatory, and research/ 
evaluation proposals for programs 
typically administered by the Office of 
Human Development Services, Office of 
Community Services, and other human 
services agencies. The Division performs 
independent policy research and 
evaluation of these programs and 
maintains a clearinghouse for improving 
the delivery of human services. 

2. The Division of Disability, Aging 
and Long Term Care Policy is 
responsible for policy coordination, 
long-range planning, formulating budget 
and legislation, economic analysis, 
program analysis, review of regulations, 
research, evaluation, and information 
dissemination related to service 
programs and human development 
policies regarding the disabled, 
retarded, and aging populations, 
including deinstitutionalization, 
rehabilitation, long-term, and non- 
institutional community assisted care. 
The Division is the focal point for the 


coordination of disability and long-term 
care policy, including home and 
community care and institutional care, 
with related policies which affect the 
aged and disabled. Specific functions 
include design and execution of 
research studies and review and 
coordination of departmentai research 
and demonstration activities. 

E. The Office of Income Security 
Policy is responsible for policy 
development—including policy planning, 
policy and budget analysis, review of 
regulations and formulation of 
legislation—and for the conduct and 
coordination of research and evaluation 
on issues relating to income assistance 
and income security, and to employment 
programs that affect departmental 
programs and initiatives. In these 
matters, the office works closely with 
the Social Security Administration. 

1. The Division of Income Assistance 
Policy is responsible for policy 
coordination, long-range planning, 
budget and legislation formulation, 
economic analysis, program analysis, 
review of regulations and reports on 
legislation, and information 
dissemination related to the 
Department's programs that provide, 
directly or through the States, cash 
assistance to the low-income population 
based on determinations of current 
need, and to imployment and income 
support policies of this and other 
departments designed to enhance the 
earnings capacity of the non-aged 
chronically poor and to sustain them in 
periods of unemployment or 
unavoidable dependency. The principal 
departmental programs examined are 
Aid to Families with Dependent 
Children, Supplemental Security Income, 
Child Support Enforcement, Low-Income 
Home Energy Assistance, Work 
Incentive program, and refugee 
assistance. Key programs and areas 
outside the department that are 
monitored include the Earned Income 
Tax Credit, Food Stamps, housing 
assistance programs, and employment 
and training programs. In addition, the 
division assists the Division of Policy 
Research in the review and conduct of 
welfare and transfer policy research and 
welfare demonstrations. 

2. The Division of Social Security 
Policy is responsible for policy 
coordination, long-range planning, 
budget and legislation formulation, 
economic analysis, program analysis, 
review of regulations and reports on 
legislation, and information 
dissemination related to the Old Age, 
Survivors and disability Insurance 
program and the Black Lung program 
and to policies of this and other 
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departments concerning income 
provision for retirement, old age and 
disability (e.g., the tax treatment of 
deferred compensation). These 
responsibilities include advising the 
Secretary about his or her decisions as a 
Trustee of the several Social Security 
funds. In addition, the division assists 
the Division of Policy Research in the 
latter’s review an conduct of social 
security and retirement policy research. 

3. The Division of Technical Analysis, 
in conjunction with the Divisions of 
Income Assistance Policy and Social 
Security Policy, is responsible for 
performing in-depth quantitative 
analyses of major income security 
. policies, including alternatives to 
current law. Income Security programs 
of the department and related programs 
of other departments are analyzed, with 
particular emphasis on the construction 
of microsimulation models that use large 
data bases consisting of samples of the 
population or of program participants. 

4. The Division of Policy Research is 
responsible, in conjunction with the 
other divisions of Income Security 
Policy, the Office of Evaluation and 
Technical Analysis, and the Office of 
Programs Systems, for reviewing the 
Department's research and evaluation 
activities in the areas of income 
assistance, employment and retirement 
income provision (as previously 
described); and for conducting an 
intramural and extramural research 
program in those same areas that, 
according to priorities of the Secretary, 
cuts across and complements research 
conducted by the agencies. 

F. The Office of Evaluation and 
Technical Analysis, in conjunction with 
all other offices in the Office of the 
Assistant Secretary for Planning and 
Evaluation, is responsible for developing 
the Department's evaluation policies 
and procedures, oversight of the 
Department's evaluation and social and 
demographic statistical policy activities, 
insuring that the Department's 
evaluation system is responsive to 
priority information needs, developing 
and disseminating new and effective 
evaluation techniques, and performing 
direct evaluations. It is also responsible 
for providing a full range of technical 
support services to the OASPE. 

1. The Division of Evaluation is 
responsible for developing the 
Department's evaluation policies and 
procedures, oversight of the 
Department's activities in evaluation, 
planning and coordinating a 
departmental evaluation program which 
is responsive to priority information 
needs for management, policy, 
legislative, and budget decisions, review 
and approval of the evaluation plans of 


the Operating Divisions and 
coordinating the development of the 
evaluation plan for the Office of the 
Assistant Secretary for Planning and 
Evaluation. It is also responsible for 
designing and managing short-term 
evaluation projects to carry out the 
Department's evaluation program and 
other priority evaluation projects in 
areas not covered by or cutting across 
other components of OASPE and 
providing training and technical 
assistance both to departmental 
evaluation staff on particular problems 
of evaluation design or management and 
to the Office of the Inspector General on 
service delivery assessments, and 
monitoring the usefulness of evaluation 
to the Department's decision makers. 

2. The Division of Technical Support 
is responsible for providing analytic and 
statistical staff services, computer 
systems support and scientific computer 
programming in support of a variety of 
policy research and evaluation activities 
of the Office of the Assistant Secretary 
for Planning and Evaluation. 

The division coordinates 
departmental statistical policy 
pertaining to social and demographic 
statistics, It provides a full range of 
automatic data processing services, 
including operation of the Computer 
Center, analytical staff services and 
technical advice in modeling socio- 
economic processes, developing and 
operating large-scale computer 
simulations of priority departmental 
initiatives, specialized scientific 
computation and analysis services, 
survey development, development of 
new quantitative methods for planning ‘ 
and evaluation, and performance of 
special studies and research to improve 
existing statistical techniques. In 
addition, the Division coordinates all 
Privacy Act, Computer Systems 
Security, Information Collection Budget 
and OMB Forms Clearance activities 
within the Office of the Assistant 
Secretary for Planning and Evaluation 
and operates the HHS Evaluation 
Documentation Center. 

Dated: January 27, 1983. 

Richard S, Schweiker, 
Secretary. 

(FR Doc. 83-3005 Filed 2-2-83; 8:45 am] 
BILLING CODE 4110-12-M 


Statement of Organization, Functions, 
and Delegations of Authority 


This notice amends Part A (Office of 
the Secretary) and Part S (Social 
Security Administration) of the 
Statement of Organization, Functions, 
and Delegations of Authority of the 
Department of Health and Human 
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Services, to include reference in Chapter 
AF, Office of Inspector General (last 
amended at 47 FR 39616, August 9, 1982), 
of an SSA Program Integrity Division 
and a Regional Office SSA Field 
Integrity Staff. In addition, this notice 
removes from Chapter SL, Office of 
Assessment (last amended at 45 FR 
70584, October 24, 1980) reference to the 
Division of Program Integrity (SLB1) and 
the Field Integrity Staff (SLF14-SLFX4). 
The functions assigned these two 
organizations are being transferred from 
the Social Security Administration to the 
Office of Inspector General in order to 
eliminate an overlap of functions 
between the Social Security 
Administration and the Office of 
Inspector General. 

1. Chapter AF, Office of Inspector 
General, Section AF.20 is amended by 
deleting current subsection D, The 
Office of Investigations, and adding the 
revised section as follows: 

D. The Office of Investigations. The 
Office of Investigations is under the 
general supervision of the Assistant 
Inspector General for Investigations. 

1. The Office of Investigations: (a) 
Provides leadership, policy direction, 
planning, coordination, and 
management of the investigative 
programs of the Department and is 
responsible for the physical, 
documentary, and executive security 
programs of the Department. 

(b) Conducts investigations pertaining 
to the Department's programs and 
operations and reports results of 
investigations to the Inspector General 
and keeps the Inspector General 
informed of significant developments 
regarding Ol activities; 

(c) Provides technical assistance and 
advice to the program staffs of the 
OPDIVs within the Department in 
identifying areas of high fraud potential 
and in developing integrity controls to 
minimize that potential; 

(d) Reports information, allegations, 
and complaints regarding suspected 
criminal activity and conduct involving 
Departmental employees to the 
Department of Justice pursuant to the 
requirements of 28 U.S.C. 535; 

(e) Serves as the Department's 
principal liaison with the Department of 
Justice on all matters relating to 
investigations of Departmental programs 
and personnel; 

(f) Provides technical assistance and 
advice to the program staffs of the 
OPDIVs of the Department regarding 
physical and documentary security 
concerns and the integrity of program 
files; 

(g) Reports information, allegations, 
and complaints regarding the 
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compromise, theft, or loss of classified 
material to the Department of Justice 
and other interested Government 
agencies; 5 

(h) Advises appropriate Department 
OPDIVs and STAFFDIVs of the results 
of investigations and security surveys 
conducted by the Office of 
Investigations, including the disposition 
of any matter presented to the 
Department of Justice for possible 
criminal prosecution; 

(i) Works with other OIG components 
and other investigative agencies on 
special assignments and projects; and 

(j) Reviews legislative and program 
proposals for investigative implications. 

The Office of Investigations consists 
of the following divisions and staff 
offices: 

(a) Criminal Investigations Division 
(b) Civil Fraud Division 

(c) State Fraud Division 

(d) Security and Protection Division 
(e) SSA Program Integrity Division 
(f} SSA Field Integrity Staff 

(g) Investigative Systems Staff 

(h) Regional and Field Offices 

{a) The Criminal Investigations 
Division: (i) Provides direction and 
coordination'to the investigative field 
offices concerning projects and 
investigations; 

(ii) Implements guidelines and policies 
for the detection, investigation, and 
prevention of fraud and abuse in 
Department programs, and for the 
investigation of wrongdoings by 
grantees or contractors, or by 
Department employees in the 
performance of their official duties; 

(iii) Identifies systemic and 
programmatic vulnerabilities in the 
Department's operations, and makes 
recommendations for changes in 
statutes, policies, and procedures; 

{iv) Develops investigative techniques 
and programs and coordinates 
investigative projects with other OIG 
components and with other agencies; 

(v) Provides programmatic expertise 
and disseminates information on new 
programs, procedures, regulations, and 
statutes to the field offices; 

(vi) Reviews completed reports of 
investigation for accuracy and - 
compliance with OI guidelines and 
policies and disseminates reports to 
prosecutive agencies, management 
officials, and through the Inspector 
General, to the Secretary; 

(vii) Maintains liaison with OPDIVs 
and STAFFDIVs, OIG counterparts, and 
other investigative and law enforcement 
agencies; 

(viii) Assists Assistant Inspector 
General for Investigations in 
establishing investigative priorities, 


supervising and evaluating field offices, 
and monitoring and reporting on the 
effectiveness of Division efforts; 

(ix) Prepares management and 
statistical reports for the Assistant 
Inspector General for Investigations; 

(x) Assists OIG in responding to 
Congressional inquiries, and requests 
for information made under the Privacy 
and Freedom of Information Acts; 

(xi) Maintains a laboratory facility 
which provides examination and 
analysis of questioned documents to 
establish authorship and authenticity. 

(b) The Civil Fraud Division: (i) 
Investigates or coordinates 
investigations which result in civil fraud 
litigation or imposition of a civil money 
penalty; 

{ii) Investigates or coordinates 
investigations which result in 
administrative actions against 
employees, contractors, or grantees for 
misconduct; 

{iii) Investigates or coordinates 
investigations of allegations of 
violations of standards of conduct by 
Department employees; 

{iv) Recommends to the Secretary, 
OPDIVs and STAFFDIVs, when 
necessary, consideration of debarment 
actions against contractors and 
grantees, and personnel actions against 
employees who have committed 
wrongful acts against the Department; 

(v) Monitors and coordinates 
administrative sanctions taken by 
OPDIVs or STAFFDIVs as a result of 
OIG referrals; 

(vi) Maintains liaison with OPDIVs 
and STAFFDIVs to insure that 
appropriate procurement review and 
action is made on OIG referrals; 

(vii) Maintains an index of 
individuals, corporations, and 
organizations which are prohibited from 
conducting business with the 
Department or any of its components; 

(viii) Operates the OIG Hotline and 
receives and evaluates all complaints 
against HHS employees or programs, 
which have been filed with GAO or 
other agencies’ Hotlines; 

(ix) Conducts a Department-wide 
employee education program regarding 
availability of the Hotline; 

(x) Analyzes patterns or trends which 
indicate problems developing within 
STAFFDIVs and OPDIVs, and conducts 
management reviews when necessary. 

(c) The State Fraud Division: {i) 
Develops strategies, techniques, and 
manuals to assist State efforts to detect, 
prevent, investigate, audit, prosecute, or 
take administrative or programmatic 
action against those who defraud or 
abuse governmental programs funded by 
the Department; 
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(ii) Fosters improved relations and 
effective interaction among Federal, 
State, and local agencies and 
organizations responsible for the 
investigation and prosecution of 
fraudulent and abusive activities within 
the programs funded by the Department; 

(iii) Analyzes, reviews, and evaluates 
State efforts in the administration of 
such programs, and their efforts to 
control fraud and abuse, and 
recommends improvements; 

{iv) Reviews Federal policies, 
practices, and statutes which impact 
upon State effectiveness to control fraud 
and, when necessary, recommends 
improvements; 

(v) Administers program aspects of 
grants to States for the investigation and 
prosecution of Medicaid provider fraud, 
and certifies State units designated for 
this purpose; 

(vi) Plans, coordinates, and conducts 
regional and National training 
conferences relevant to fraud and abuse 
in HHS programs; 

(vii) Assists various jurisdictions in 
investigations and prosecutions through 
the detailing of personnel; the 
coordination of multi-jurisdictional © 
investigations; and the development of 
computer profile techniques, which 
identify suspected fraudulent activity. 

(d) The Security and Protection 
Division: (i) Provides for the personal 
protection of the Secretary, and when 
necessary the Secretary's family, in 
order that the Secretary may effectively 
execute the duties of his office; 

(ii) On a contingency basis provides 
personal protection, guidance, and 
assistance to other high-level 
Department officials; 

{iii) Provides and maintains 
Department-wide policy, oversight, and 
guidance for the protection of 
Department property, activities, and 
personnel; 

{iv) Develops and maintains an 
Occupant Emergency Plan (OEP), 
pursuant to GSA Federal Property 
Management Regulations, for the HHS 
Headquarters complex and provide OEP 
policy guidance to OPDIVs and 
STAFFDIVs; 

(v) Establishes departmental policies, 
procedures, and guidelines for the 
protection of classified (national 
security) information, as mandated by 
Executive Order 12356, National 
Security Information; for 
communications security and industrial 
security; and for development, control, 
and safeguarding of all Departmental 
identification media; 

(vi) Conducts evaluations, 
inspections, and reviews to ascertain 
the effectiveness of Department-wise 
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executive, physical, and information 
security programs; 

(vii) Provides and maintains a 
Department-wide security awareness/ 
education/training program relating to 
the safeguarding of classified and non- 
classified sensitive information, 
protection of Government property, and 
crime prevention; 

(viii) Maintains liaison with OPDIVs 
and STAFFDIVs and other federal 
agencies on all matters pertaining to 
executive protection and other security 
programs affecting the Department. 

(e) The SSA Program Integrity 
Division: (i) Develops policies, 
procedures and instructions for 
maintaining the integrity of SSA 
programs and processes and for the 
handling of cases of fraud and abuse; 

(ii) Evaluates the integrity of SSA 
programs and processes; 

(iii) Identifies the need for 
management actions to correct fraud 
and abuse in SSA programs and 
processes, monitors and reports on 
those actions; 

(iv) Conducts studies and special 
projects related to the integrity of SSA 
programs and processes including 
special investigations and reviews of 
personnel irregularities; 

(v) Refers individual cases to the 
United States Attorney where 
appropriate; 

(vi) Provides direction and 
coordination to the SSA Field Integrity 
Staff concerning policy, procedures, and 
reporting; 

(vii) Prepares investigative, 
management and statistical reports 
pertaining to SSA programs and 
processes. 

(f) The SSA Field Integrity Staff: (i) 
Carries out a program to identify and 
prevent fraud, abuse, and waste in SSA 
programs and administrative processes; 

(iii) Receives and evaluates 
allegations of fraud, abuse and 
wrongdoing in SSA programs or 
processes; 

(iii) Provides technical direction to 
SSA operating components in the 
development of the fraud aspects of 
cases and performs investigations under 
guidelines and policies established by 
the Assistant Inspector General for 
Investigations; 

(iv) Refers individual cases to the 
United States Attorney where 
appropriate; 

(v) Prepares investigative, 
management and statistical reports 
pertaining to SSA programs and 
processes; 

(vi) Within their area of responsibility, 
maintains liaison with and provides 
assistance to local SSA officials; other 
OIG components; other federal, state 


and local enforcement agencies; and 
U.S. Attorneys and other prosecutors. 

(g) Investigative Systems Staff: (i) 
Provides for the development, 
maintenance, and operation of all 
centralized investigative data and 
management information systems for OI; 

(ii) Analyzes, distributes, and reports 
the information required by the 
Assistant Inspector General for 
Investigations to support OI 
Headquarters and field activities; 

(iii) Renders technical electronic data 
processing assistance to OI investigative 
units in the form of evidence analysis 
and computerized data interpretation; 

(iv) Maintains official Ol investigative 
files and indices; 

(v) Operates mail and supply 
distribution functions for OI 
Headquarters. 

(h) Regional and Field Investigative 
Offices: (i) Receives and evaluates 
allegations of fraud, abuse, or 
wrongdoing; 

(ii) Initiates and conducts 
investigations under guidelines and 
policies established by the Assistant 
Inspector General for Investigations; 

(iii) Prepares investigative, 
management, and statistical reports; 

(iv) Assists government attorneys in 
criminal, civil, or administrative 
proceedings resulting from 
investigations; 

(v) Provides assistance to the Civil 
Fraud Division, State Fraud Division, 
and Security and Protection Division in 
the furtherance of their missions; 

(vi) Within their area of responsibility, 
maintains liaison with and provides 
assistance to local HHS officials; other 
OIG components; other federal, state, 
and local enforcement agencies; and 
U.S. Attorneys and other prosecutors. 

2. Part S, Chapter SL, Office of 
Assessment is amended as follows: 

(a) Section SL.10 is amended by 
deleting Subsection F.1, The Division of 
Program Integrity; renumbering 
Subsections F.2 and F.3 as F.1 and F.2 
respectively; and by deleting Subsection 
G.4, the Field Integrity Staff (SLF14- 
SLFX4). 

(b) Section SL.20 is amended by 
deleting Subsection F.1, The Division of 
Program Integrity (SLB1) in its entirety; 
renumbering Subsections F.2 and F.3 as 
F.1 and F.2 respectively, and by deleting 
Subsection G.4, The Field Integrity Staff 
(SLF14—SLFX4) in its entirety. 

Effective: November 28, 1982. 

Richard S. Schweiker, 
Secretary. 

[FR Doc. 83-3006 Filed 2-2-83; 8:45 am] 
BILLING CODE 4150-04-M 
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Statement of Organization, Functions 
and Delegations of Authority 


This notice amends Part A (Office of 
the Secretary) and Part F (Health Care 
Financing Administration) of the 
Statement of Organization, Functions, 
and Delegations of Authority of the 
Department of Health and Human 
Services, to make certain changes in 
Chapter AF, Office of the Inspector 
General (47 FR 20035, May 10, 1982), and 
Chapter FP, Office of the Associate 
Administrator for Operations (46 FR 
56919, November 19, 1981). 

The purpose of this amendment is to 
reflect the establishment of a major new 
component within the Office of the 
Inspector General, the Office of Health 
Financing Integrity, to be the focal point 


_ of activities designed to control fraud, 


abuse and waste in the Department's 
health care financing programs, 
transferring this responsibility from the 
Health Care Financing Administration. 

1. Chapter AF is amended by adding 
at the end of Section AF.20 the following 
new subsection: 

F, The Office of Health Financing 
Integrity. The Office of Health Financing 
Integrity is under the general 
supervision of the Assistant Inspector 
General for Health Financing Integrity. 

1. The Office of Health Financing 
Integrity: 

(a) Provides leadership, policy 
direction, planning, coordination, and 
management to the efforts of the OIG to 
minimize the opportunity for fraud, 
abuse and waste in health care 
financing programs; 

(b) Works with other components of 
the OIG on special assignments and 
projects related to the financing of 
health care; 

(c) Conducts inspections to assess the 
propriety of health care provider 
practices or adequacy of program 
policies or operations relating to 
providers; 

(d) Conducts inspections and reviews 
program reimbursement data to assess 
the adequacy of program reimbursement 
systems to identify and control 
fraudulent, abusive or wasteful 
practices; 

(e) Makes recommendations for 
legislative, regulatory, policy or 
operational changes which are based on 
the results of inspections, case 
development and data analyses; 

(f) Provides technical assistance upon 
request on methods to combat fraud, 
abuse, and waste in health care 
financing programs; 

(g) Monitors fraud and abuse case 
activities and developments; 
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(h) Where inappropriate payments 

exist, undertakes or refers for 
" appropriate legal, administrative or 
financial action; 

(i) In cases which involve abuse, takes 
or recommends appropriate 
administrative actions; 

{j) In cases involving potential civil or 
criminal fraud, initiates corrective 
action by referring the case to the Office 
of Investigations (OI); 

(k) Under the guidance of OI, 
investigates potential civil fraud 
violations, and considers the desirability 
of referral for action; 

(1) Develops policies, procedures, and 
guidelines necessary to provide 
direction to HFI central and regional 
office staffs; 

(m) Exercises authority under Social 
Security Act Sections 1128; 1156; 1160; 
1862; and 1866 to determine and propose 
to the IG sanctions against individuals, 
practitioners and providers. 

2. The Office of Health Financing 
Integrity consists of the following 
divisions: 

Operations Division 
Policy and Procedures Division 
Regional Health Financing Integrity 

Offices 

(a) Operations Division: 

{i) Provides general goals and 
objectives for regional operations and 
assures that each region conforms to 
such goals and objectives; 

{ii) Maintains a system to measure 
accomplishments of regional offices; 

{iii) Provides information and 
recommendations to the Health Care 
Financing Administration (HCFA) on the 
performance of the various entities 
engaged in control of fraud, abuse and 
waste; 

(iv) In consultation with HCFA, 
participates in the development of 
guidance to State Medicaid Agencies 
and Medicare Contractors for control of 
health provider fraud, abuse, and waste; 

(v) Refers to OI cases for criminal or 
civil fraud investigation; 

(vi) Under guidance of OI, conducts 
investigations of potential civil fraud 
and evaluates the potential for referral 
for administrative actions; 

(vii) Supervises sanctions activities 
authorized by Social Security Act 
Sections 1128, 1156, 1160, 1862 and 1866. 
Notifies HCFA of all such actions taken 
by the IG in order to insure prompt 
notification of appropriate State 
authorities and program contractors and 
officials. 

(b) Policy and Procedures Division: 

(i) Conducts analyses of program data 
and other information to assess the 
Department's effectiveness in 
identifying and correcting policy or 


operational problems in Medicare and 
Medicaid; 

(ii) In consultation with regional staff 
who conduct inspections, develops the 
protocols for such reviews and 
coordinates regional work products; 

(iii) Makes recommendations for 
legislative, regulatory, policy or 
operational changes which are based on 
the results of inspections, case 
development and data analyses; 

(iv) Maintains ongoing liaison with 
other organizational entities to assure 
well coordinated approaches in 
controlling fraud, abuse and waste. 

(c) Regional Health Financing Offices: 

Carry out the field duties consistent 
with the functions described above for 
the Office of Health Financing Integrity 
in their assigned geographic areas. 

2. Chapter AF, Section AF.10 
Organization, is amended by adding the 
title “Office of Health Financing 
Integrity” at the end of the section. 

3. Amend Part F, Health Care 
Financing Administration, Chapter FP, 
Office of the Associate Administrator 
for Operations, Section FP.20.B.3. Office 
of Program Validation, by deleting the 
third sentence: “Monitors fraud and 
abuse case activities and 
developments.” 


Dated: January 27, 1983. 
Richard S. Schweiker, 
Secretary. 

(FR Doc. 83-3007 Filed 2-2-83; 6:45 am] 
BILLING CODE 4150-04-™ 





Health Resources and Services 
Administration 


Application Announcement for Grants 
for Preventive Medicine Residency 
Training Programs 


The Bureau of Health Professions, 
Health Resources and Services 
Administration, announces that 
applications for Fiscal Year 1983 Grants 
for Preventive Medicine Residency 
Training Programs are now being 
accepted under the authority of Section 
793 of the Public Health Service Act. 
The deadline date for receipt of 
applications is March 14, 1983. 

Section 793 authorizes the award of 
grants to accredited schools of medicine, 
osteopathy and public health to meet the 
costs of projects to plan and develop 
new residency training programs and 
maintain or improve existing residency 
training programs in preventive 
medicine, Funds for this program are 
also authorized to be used to provide 
financial assistance to residency 
trainees enrolled in such programs. 
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In the funding of approved 
applications preference will be given to 
projects which will: 

1. Conduct residency training in areas 
of general preventive medicine or public 
health; and/or 

2. Train at least three residents in the 
academic year and three residents in the 
field year and provide evidence that the 
projected number can be realized from a 
current or projected applicant pool. 

Request for application materials and 
questions regarding grants policy should 
be directed to: Grants Management 
Officer, Bureau of Health Professions, 
Health Resources and Services 
Administration, Center Building, Room 
4-27, 3700 East-West Highway, 
Hyattsville, Maryland 20782, Telephone: 
(301) 436-6098. 

Should additional programmatic 
information be requested, please 
contact: Multidisciplinary Resources 
Development Branch, Division of 
Medicine, Bureau of Health Professions, 
Health Resources and Services 
Administration, Center Building, Room 
3-22, 3700 East-West Highway, 
Hyattsville, Maryland 20782, Telephone 
(301) 436-6436. 

Approximately $1,000,000 is expected 
to be available in Fiscal Year 1983 for 
competitive grants. 

This program is not presently listed in 
the Catalog of Federal Domestic 
Assistance, therefore, no catalog 
number has been assigned. Applications 
submitted in response to this 
announcement are not subject to review 
by State and areawide clearinghouses 
under the procedures in the Office of 
Management and Budget Circular No. 
A-95. 


Dated: January 28, 1983. 
Robert Graham, 
Administrator, Assistant Surgeon General. 
(FR Doc. 83-2882 Filed 2-2-83; 8:45 am] 
BILLING CODE 4160-16-M 


Application Announcement for 
Nursing Research Emphasis Grants for 
Doctoral Programs in Nursing 


The Bureau of Health Professions, 
Health Resources and Services 
Administration, announces that Nursing 
Research Emphasis Grants for Doctoral 
Programs in Nursing are being accepted 
under the authority of Section 301 of the 
Public Health Service Act. 

The major goal of these grants is to 
stimulate the development of nursing 
research in areas of emphasis related to 
the health needs of the Nation, and to 
enhance the research effort and 
resources of faculty members in Schools 
of Nursing with doctoral programs. It is 
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expected that such support will 
ultimately result in an institution’s 
achieving increased capability to attract 
scholars as well as recognition for 
excellence in the chosen substantive 
area. Emphasis areas of particular 
interest are: 

1. Health promotion and disease 
prevention; 

2. Competency for self care and 
coping with health problems; 

3. Problems of nursing care in acute, 
homecare, and long-term care settings; 
and 

4. Issues of quality and cost- 
effectiveness of nursing care. 

Vulnerable populations of particular 
interest are minorities and other 
underserved groups; the elderly; the 
chronically ill; the terminally ill; 
children; and beginning families, 
including those of adolescents. 

An institution may submit only one 
application for a period of up to three 
years. It is expected that applications 
for renewal of successful projects will 
be accepted in the future to allow for a 
total support period of up to five years. 
Applications should request no more 
than $75,000 in direct costs per year. 
Deadline dates for receipt of new 
applications are March 1, July 1, and 
November 1. 

Questions regarding grants policy 
should be directed to: Grants 
Management Officer (R-21), Bureau of 
Health Professions, Health Resources 
and Services Administration, Center 
Building, Room 4-27, 3700 East-West 
Highway, Hyattsville, Maryland 20782, 
Telephone: (301) 436-7450. 

Requests for programmatic 
information should be directed to: 
Research Support Section, Division of 
Nursing, Bureau of Health Professions, 
Health Resources and Services 
Administration, Center Building, Room 
3-50, 3700 East-West Highway, 
Hyattsville, Maryland 20782, Telephone: 
(301) 436-6204. 

The Nursing Research Program is 
listed at 13.361 in the Catalog of Federal 
Domestic Assistance. Applications 
submitted in response to this 
announcement are not subjeét to review 
by State and areawide clearinghouses 
under the procedures in the Office of 
Management and Budget Circular No. 
A-95. 

Dated: January 28, 1983. 

Robert A. Graham, 2 

Administrator, Assistant Surgeon General. 
[FR Doc. 83-2883 Filed 2-2-83; 8:45 am] 

BILLING CODE 4160-16-M 


Public Health Service 


Centers for Disease Control; 
Statement of Organization, Functions, 
and Delegations of Authority 

Part H, Chapter HC (Centers for 
Disease Control) of the Statement of 
Organization, Functions, and 
Delegations of Authority of the 
Department of Health and Human 
Services (45 FR 67772-67776, dated 
October 14, 1980, and corrected at 45 FR 
69296, October 20, 1980, as amended 
most recently at 47 FR 46142-46144, 
October 15, 1982) is amended to reflect 
(1) the establishment of the division- 
level organizational substructure within 
the Center for Professional Development 
and Training (HCT); and (2) the transfer 
of the drug distribution function in the 
Center for Infectious Diseases (HCR) 
from the Division of Parasitic Diseases 
(HCRS) to the Division of Host Factors 
(HCRQ). 

Section HC-B, Organization and 
Functions, is hereby amended as 
follows: 

1. After the heading and statement for 
the Center for Professional Development 
and Training (HCT), insert the 
following: 

Office of the Director (HCT1) (1) 
Plans, directs, and evaluates the 
activities of the Center for Professional 
Development and Training (CPDT); (2) 
coordinates assistance provided by the 
CPDT to the CDC, State and local health 
departments, PHS, and other Federal 
agencies; (3) coordinates collaborative 
projects with learning institutions, 
especially schools of public health and 
departments of preventive and social 
medicine, to develop and implement 
improved learning programs for disease 
prevention and health promotion; (4) 
provides administrative, fiscal, and 
publications services to the CPDT. 

Division of Instructional Media 
(HCT2) (1) Provides advice and ~ 
consultation to State, local, and Federal 
health agencies and academic 
institutions in the selection, design, 
utilization, and evaluation of 
instructional media for disease control 
and prevention programs; (2) provides 
graphic arts and photographic 
consultation and services for the CDC; 
(3) designs, prepares, and evaluates 
instructional media in support of CDC 
training activities; (4) manages the 
operation of training facilities in the 
Atlanta area and provides consultation 
and technical services for conferences, 
meetings, seminars, and special 
functions; (5) provides instructional 
media consultation and services to 
international health agencies and 
associations to assist them in achieving 


mutual public health goals and 
objectives in disease control. 

Division of Instructional Services 
(HCT3) (1) Provides assistance to State, 
local, and Federal health agencies and 
academic institutions in the 
establishment, maintenance, 
improvement, and evaluation of State 
and other health training and technology 
transfer programs, which includes: (a) 
providing instruction in a wide variety 
of disease prevention and control areas, 
including training courses on topics such 
as the principles and application of 
epidemiologic methods in disease 
prevention and control, and the control 
of hospital infections and foodborne 
diseases; and (b) selecting and preparing 
health professionals as implementers of 
performance-based training designed to 
qualify persons to perform essential 
disease control program work; (2) 
provides assistance to local and State 
health agencies in the implementation of 
performance-based management 
systems; (3) provides training services to 
international health agencies and 
associations to assist them in achieving 
mutual public health goals and 
objectives in disease control. 

Division of Instructional Systems 
(HCT4) (1) Assists CDC’s programs and 
State, local, and Federal health agencies 
and academic institutions by (a) 
identifying and analyzing program 
performance problems; (b) specifying 
explicit standards and efficient systems 
of work, including performance-based 
management systems, for achieving 
program purposes; (c) developing 
instructional materials and making other 
appropriate recommendations for 
solving performance problems, and (d) 
evaluating instructional systems; (2) 
ensures that the instructional integrity of 
CPDT-developed instruction is 
maintained; (3) provides consultation to 
disease control and prevention 
programs in the application of 
performance/instructional technology; 
(4) provides consultation and training 
services to international health agencies 
to resolve skill and knowledge problems 
preventing achievement of disease 
control objectives of mutual concern. 

2. Under the heading Center for 
Infectious Diseases (HCR), make the 
following changes: 

a. In the subparagraph titled Division 
of Host Factors (HCRQ), amend item 5 
to read as follows: “(5) obtains and 
distributes experimental vaccines and 
drugs, antisera and antitoxins, skin test 
antigens, and immune serum globulins 
to prevent and control laboratory 
infections and to prevent or minimize 
disease in particular groups;”. 
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b. In the subparagraph titled Division 
of Parasitic Disease (HCRS), add an “'s” 
to the word Disease in the title, delete 
item 6 of the statement, and renumber 
items (7)-{13) to (6)-(12), respectively. 

Dated: January 27, 1983. 


Richard S. Schweiker, 
Secretary. 


(FR Doc. 83-3008 Filed 2-2-83; 8:45 am] 
BILLING CODE 4160-18-M 


Centers for Disease Contro!; 
Statement of Organization, Functions, 
and Delegations of Authority 


Part H, Chapter HC (Centers for 
Disease Control) of the Statement of 
Organization, Functions, and 
Delegations of Authority of the 
Department of Health and Human 
Services (45 FR 67772-67776, dated 
October 14, 1980, and corrected at 45 FR 
69296, October 20, 1980, as amended 
most recently at 47 FR 46142-46144, 
October 15, 1982) is amended to reflect 
the division-level substructure within 
the International Health Program Office 
(HCG). 

Section HC-B Organization and 
Functions, is hereby amended as 
follows: 

After the heading and statement for 
the /nternational Health Program Office 
(HCG), insert the following: 

ffice of the Director (HCG1). (1) 
Manages, directs, and coordinates the 
activities of the International Health 
Program Office (IHPO); (2) provides 
leadership in development of IHPO 
policy, program planning, 
implementation, and evaluation; (3) 
provides liaison and coordination of 
[HPO international health activities with 
the Office of Internationa! Health/ 
OASH, other PHS agencies, HHS, 
Department of State, Agency for 
International Development, World 
Health Organization, World Bank, 
United Nations Development Program, 
and other national and international 
organizations; (4) provides liaison and 
coordination with other CDC 
components on international health 
activities; (5) coordinates the special 
foreign currency program (PL-480) 
activities overseas; (6) provides staff 
support for CDC involvement in 
bilateral healfh agreements; (7) provides 
liaison and coordination of CDC 
involvement with national and 
international agencies in response to 
natural or manmade crisis situations 
outside the United States, e.g., 
earthquakes, volcano eruptions, floods, 
and social disruptions; (8) provides staff 


support to the Assistant Director for 
International Health in carrying out 
overall direction and coordination of 
international activities throughout the 
CDC; (9) develops and implements on- 
site training for Foreign Nationals in 
technical and management aspects of 
health care delivery in developing 
countries; (10) provides for the 
reception, orientation, and scheduling of 
international visitors to the CDC, and 
coordinates long-term training, as 
appropriate; {11} provides \ 
administrative, fiscal, and support 
services to the IHPO. : 

Division of Evaluation and Research 
(HCG3). (1) Develops and tests 
surveillance methodologies to identify 
and quantitate health status and disease 
problems in developing countries; (2) 
assists international organizations and 
other nations in developing 
methodologies to document progress in 
meeting objectives and in identifying 
and solving problems; (3) identifies and 
prioritizes technical problems in 
management strategy, implementation, 
monitoring, and evaluation for which 
operational research is needed to 
identify new or improved approaches; 
(4) plans, implements, analyzes, and 
disseminates operations research to 
solve identified medical and 
epidemiological problems; (5) provides 
technical supervision, support, and 
monitoring of medical epidemiologists 
assigned overseas. 

Division of Program Services (HCG5). 
(1) Provides consulation to and 
participates with other nations and 
international agencies in indigenous 
programs to reduce morbidity and 
mortality; (2) implements Agency for 
International Development funded 
technical assistance to developing 
countries in child health, including 
immunization and diarrheal disease 
control; (3) provides technical 
consultation in problem identification, 
priority setting, implementation, 
strategy, and evaluation; (4) provides 
administrative direction and support to 
IHPO staff other than medical 
epidemiologists assigned overseas; (5) 
plans, implements, analyzes, and 
disseminates operations research to 
solve logistical and operational 
problems. 


Dated; January 27, 1983. 
Richard S. Schweiker, 
Secretary. 

{FR Doc. 83-3009 Filed 2-2-83; 8:45 am] 
BILLING CODE 4160-18-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Casper District Office, Casper, WY; 
Casper District Grazing Advisory 
Board; Meeting 


Notice is hereby given in accordance 
with Public Law 92-463 that a meeting of 
the Casper District Grazing Advisory 
Board will be held on Wednesday, 
March 9, 1983. The meeting will begin at 
9:00 a.m. in the conference room of the 
Bureau of Land Management Office at 
951 Rancho Road, Casper, Wyoming. 

The agenda will include: 

(1) Election of Officers; 

(2) Range Betterment Projects and 
Policy; 

(3) Stock Driveway Withdrawal ~ 
Review; 

(4) Animal Damage Control Policy; 

(5) Land Disposal Issues. 

The meeting is open to the public. 
Interested persons may testify or submit 
written statements for Board 
consideration. Anyone wishing to make 
a oral statement should notify the 
District Manager by March 7, 1983. 
Depending on the number of persons 
wishing to make statements, a per 
person time limit may be imposed by the 
District Manager. 

Summary minutes of the Board 
meeting will be maintained in the 
District Office and be available for 
public inspection within 30 days 
following the meeting. 

Dated: January 25, 1983. 

Leslie A. Olver, 

Acting District Manager. 

(FR De 
BILLING CODE 4310-84-M 


83-2775 Filed 2-2-83; 8:45 am] 


Treasure County, Montana; 
Conveyance of Public Land 
January 26, 1983. 

Notice is hereby given that, pursuant 
to the Act of October 21, 1976 (90 Stat. 
2743, 2750; 43 U.S.C. 1701, 1713), Ole 
Redland and Shirley Redland, Hysham, 
Montana, have purchased by modified 
competitice-sale the following public 
land in Treasure County, Montana: 


Principal Meridian, Montana 


T.6N., R. 35 E., 
Sec. 30, Lot 6. 


Containing, 4.59 acres 
The purpose of this notice is to inform 


the public and interested state and local 
governmental officials of the issuance of 
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the conveyance document to the 
Redlands. 

Edgar D. Stark, 

Chief, Lands Adjudication Section. 
[FR Doc. 83-2956 Filed 2-2-83; 8:45 am] 
BILLING CODE 4310-84-M 


[M55146] 


Custer County, Montana; Conveyance 
of Public Lands 


January 27, 1983. 

Notice is hereby given that pursuant 
to Section 206 of the Act of October 21, 
1976 (43 U.S.C. 1716), the following 
public land was conveyed through the 
land exchange process by Quitclaim 
Deed to B 6, Inc., and James A. Graham 
and Helen M. Graham: 


B 6, Inc., Deed 
Principal Meridian, Montana 
T. 12 N., R. 45 E., 
Sec. 14, WRENWk, SW, S¥SEX, 
Sec. 22, WEWX; 
Sec. 24, N%; and 
Sec. 26, W% 
T.12N., R. 46 E., 
Sec. 30, Lots 1, 2, 3 and 4, E%, EXNW%, 
SEXSW %. 


Containing 1,712.36 acres. 


James A. Graham and Helen M. Graham 
Deed 


Principal Meridian, Montana 
T.8N.,R. 52E,, 
Sec. 30, Lots 1, 2, 3, 4, E%, EXWk. 
Containing 626.72 acres. 


The purpose of this notice is to inform 
the public and interested state and local 
governmental officials of the issuance of 
the conveyance documents. 

John A. Kwiatkowski, 

Deputy State Director, Division of Lands & 
Renewable Resources. 

[FR Doc. 83-2873 Filed 2-2-83; 8:45 am] 

BILLING CODE 4310-84-M 


Boise District Grazing Advisory Board; 
Meeting 


ACTION: Boise District, Idaho, grazing 
advisory board meeting. 


sumMMARY: In accordance with Pub. L. 
92-463, the Federal Advisory Committee 
Act, and Pub. L. 94-579, the Federal 
Land Policy and Management Act, 
notice is hereby given that the Boise 
District Grazing Advisory Board will 
meet on February 17 and 18, 1983, from 
9:00 a.m. to 4:00 p.m. 

SUPPLEMENTARY INFORMATION: The 
meeting will begin at 9:00 a.m. each day 
in the lower conference room at the 
Bureau of Land Management, Boise 
District Office, at 3948 Development 
Avenue in Boise, Idaho. A public 


- comment period is scheduled from 1:00 


p.m. to 2:00 p.m. each day. The agenda 
includes the following topics: 
—Introduction of New Board Members 
—Election of Officers 
—Discussion of Coordinated 
Management Agreement (CMA) 
Criteria 
—Report of Range Betterment (8100) 
Expenditures for FY-82 
—Proposed Additional 8100 Projects 
—Presentation of Water Tanks to BLM 
by Idaho Birdhunters, Inc. 
FOR FURTHER INFORMATION CONTACT: 
Further information is available from the 
Boise District, Bureau of Land 
Management, 3948 Development 
Avenue, Boise, Idaho 83705, phone (208) 
334-1582. Minutes of the meeting will be 
available for public inspection at the 
District Office. 
Dated: January 21, 1983. 
Martin J. Zimmer, 
District Manager. 
[FR Doc. 83-2876 Filed 2~2-83; 8:45 am] 
BILLING CODE 4310-84-M 


[A-9052] 


Mohave County Arizona; Exchange of 
Public Lands for Private Lands 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Realty Action—Exchange of 
public lands for private lands in Mohave 
County, Arizona (A-9052). 


The following described lands have 
been determined to be suitable for 
disposal by exchange under Section 206 
of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1716). 


Gila & Salt River Meridian, Arizona 
T.16N., R. 21 W., 
Sec. 14, NW%NEX%, NEN4SWHNEX, 
EXNW x. 
That portion of the SW%NW*Y, East of 
Highway 95; that portion of SW% and of 
the SE% West of Highway 95. 
Containing 220 acres of public land, more 
or less. 


The above described lands are 
scheduled for resurvey. Pending 
completion of the survey for correct 
identification of the lands, the above 
description is considered accurate for 
the purposes of this Notice of Realty 
Action. 

In exchange for these lands, the 
United States will acquire the following 
described lands from Heinrich J. Thiele 
and Gertrud Thiele Trust: 


Gila & Salt River Meridian, Arizona 


T.12N., R. 19 W., 
Sec. 3, SW%; 
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Sec. 11, N¥%. 


Containing 480 acres of private land, more 
or less. 


Only the surface estate of the non- 
federal land will be acquired since the 
mineral, state belongs to a non- 
participating third party. The Federal 
mineral estate will be transferred with 
the Federal surface. 

The purpose of the exchange is to 
acquire isolated non-Federal lands 
located within the Lake Havasu 
Management Plan boundary which 
contains crucial bighorn sheep habitat. 
The transfer of public lands to private 
ownership will fulfill the need for 
community expansion. The exchange is 
consistent with the Bureau’s planning 
system. 

The values of the lands and interests 
to be exchanged are approximately 
equal. Upon the completion of a final 
appraisal, acreages may be adjusted or 
a cash payment made to equalize the 
value difference. 

Where a money payment is required 
to equalize values, the payment shall not 
exceed 25 percent of the values of the 
public interests being conveyed. 

Lands to be transferred from the 
United States will be subject to the 
following reservations, terms, and 
conditions: 

1. A right-of-way for ditches and 
canals constructed by the authority of 
the United States, pursuant to the Act of 
August 30, 1980 (Stat. 391; 43 U.S.C. 945); 

2. All valid existing rights (e.g. rights- 
of-way of record). 

Private lands to be acquired by the 
United States will be subject to the 
following reservations, terms, and 
conditions: 

‘1. All minerals in the subject lands are 
reserved to the Santa Fe Pacific 
Railroad Company. 


SUPPLEMENTARY INFORMATION: Detailed 
information concerning the exchange, 
including the Environmental Analysis, is 
available for review at the Havasu 
Resource Area Office, Bureau of Land 
Management, 2049 Swanson Avenue, 
P.O. Box 685, Lake Havasu City, Arizona 
86403. 

Publication of this Notice will 
segregate the subject Federal lands from 
all appropriations under the public land 
laws, including the mining laws, and the 
mineral leasing laws. This segregation 
will terminate upon the issuance of a 
patent or two years from the date of this 
Notice, or upon publication of a Notice 
of Termination. 

For a period of 45 days from the date 
of this Notice. interested parties may 
submit comments to the District 
Manager, Yuma District Office, P.O. Box 





5680, Yuma, Arizona 85364-0697. Any 
adverse comments will be evaluated by 
the District Manager who may vacate or 
modify this Realty Action, and issue a 
final determination. In the absence of 
any action by the District Manager this 
Realty Action will become the final 
determination of the Department of the 
Interior. 


Dated: January 28, 1983. 
Gary A. McVicker, 
Acting District Manager. 
[FR Doc. 83-2875 Filed 2-2-83; 6:45 am] 
BILLING CODE 4310-84-M 


Washakie Resource Area, Woriand 
District, Wyoming: Notice of Intent To 
Prepare Resource Ma Plan 
and Environmental impact Statement 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Initiation of a Resource 
Management Plan and Environmental 
Impact Statement for the Washakie 
Resource Area, Worland District, 
Wyoming. 

summary: The Worland District is 
initiating development of a Resource 
Management Plan (RMP), an integral 
component of which is an environmental 
impact statement (EIS). In addition, the 
public is invited to identify issues to be 
addressed in the RMP or to comment on 
issues identified by BLM staffs and 
included below. 


Location of Documents 


Throughout the development of the 
RMP, documentation records and 
completed documents pertaining to the 
RMP will be available for public review 
at the Washakie Resource Area, 1700 
Robettson, Worland, Wyoming 82401. 
FOR FURTHER INFORMATION CONTACT: 
For additional information, to be placed 
on the Washakie mailing list or to add to 
a comment on the list of issues to be 
addressed on the RMP, contact John 
Moorhouse, Project Manager of Roger 
Inman, Area Manager, Washakie 
Resource Area, Box 119, 1700 Robertson, 
Worland, Wyoming 82401, (307) 347- 
6151. 

SUPPLEMENTARY INFORMATION: The 
Worland District is initiating 
development of a Resource Management 
Plan (RMP} to guide future management 
actions on public lands within the 
Washakie Resource Area. The 
Washakie Resource Area is located in 
north-central Wyoming Counties of 
Washakie, Hot Springs, and Big Horn in 
the Big Horn Basin, Wyoming. Within 
the three counties, BLM manages 60 
percent of the surface, approximately 1.1 
million acres. 


The RMP will be a long-range 
comprehensive land use plan. The 
objective of the RMP is to improve 
resource management decisions on 
public lands through a planning process 
which incorporates public participation, 
maximizes use of the best available 
data, and analyzes alternatives for 
multiple use management. Resource 
management plans are required under 
the Federal Land Management Policy 
Act of 1976. Standards, guidelines, and 
procedures for RMP preparation are 
contained in 43 CFR Part 1600. 

The steps in the RMP process include 
identification of issues, development of 
planning criteria to address the issues, 
inventory data and information 
collection, analysis of the management 
situation, formulation of alternatives, 
estimation of effects of alternatives, 
selection of preferred alternative, 
selection of the resource management 
plan, and monitoring and evaluation of 
the plan. Completion ‘of the RMP is 
scheduled for September 1985. 

The identification of issues focuses 
the direction of the RMP at the outset of 
the process. BLM staff has identified 
general issues to be addressed. These 
include: wilderness study; present and 
future developments of energy and non- 
energy minerals; rangeland uses; land 
disposal; recreation; wildlife uses; 
access and rights-of-way; and soil, air 
and water quality. 

The public, including other federal 
agencies and state and local 
governments, is invited to suggest 
additional issues that should be 
addressed by the RMP or to comment on 
those issues identified by the BLM staff. 
Comments should be sent to the address 
indicated above and should be received 
by the BLM within 30 calendar days of 
publication of this notice. 

Alternatives developed in the RMP 
process will range from those favoring 
resource protection to those favoring 
resource production and will include the 
no action alternative, which is a 
continuation of present management. An 
integral component of the RMP process 
will be an environmental impact 
statement (EIS). 

Public participation will also be an 
essential element of the RMP process 
with opportunities for public input 
offered throughout the process. In 
addition to the opportunity to suggest or 
comment on the RMP, there will be a 60- 
day comment period on the draft EIS. A 
formal hearing will be conducted on the 
wilderness portion of the RMP. Notice 
will all public participation 
opportunities will be given through 
Federal Register notices, local media, 
and mailings to all parties on the mailing 
list. Public meetings will be considered 
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when requested and when accompanied 
by appropriate rationale. 

An interdisciplinary team will be 
formed to develop the RMP. Disciplines 
to be represented include: geology, 
range, realty, forestry, archaeology, 
sociology, economics, hydrology, 
wildlife, recreation, soils and air quality. 
Chester E. Conard, 

District Manager. 
{FR Doc. 83-2952 Filed 2-2-83; 8:45 am] 
BILLING CODE 4310-84-M 


Montrose District Grazing Advisory 
Board; Meeting 


Notice is hereby given in accordance 
with Pub. L. 92-463 that a meeting of the 
Montrose District Grazing Advisory 
Board will be held on March 9, 1983. The 
meeting will convene at 10:00 a.m. in the 
conference room of the Bureau of Land 
Management Office, Highway 550 South, 
Montrose, Colorado. The agenda for the 
meeting will include: (1) Update on the 
implementation of Range Programs in 
the Uncompahgre and Gunnison Basin 
Resource Areas; (2) briefing on the RMP 
schedule for the San Juan Resource 
Area; (3) a review of Range 
Improvement projects programmed for 
FY 83; (4) the expenditure of advisory 
board funds for range improvements; 
and (5) the arrangements for the next 
meeting. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the board between 10:00 
and 11:00 a.m. on March 9, 1983, or file 
written statements for the board's 
consideration. Anyone wishing to make 
an oral statement must notify the 
District Manager, Bureau of Land 
Management, P.O. Box 1269, Montrose, 
Colorado 81401, by March 4, 1983. 
Depending on the number of persons 
wishing to make oral statements, a per 
person time limit may be established by 
the District Manager. 

Summary minutes of the board 
meeting will be maintained in the 
District Office and be available for 
public inspection and reproductions 
(during regular business hours) within 30 
days following the meeting. 

R. S. Schmidt, 

Acting District Manager. 

[FR Doc. 63-2992 Filed 2-2-83; 6:45 am] 
BILLING CODE 4310-84-M 


[l-19367] 


Realty Action Exchange of Public 
Lands; Jerome County, idaho 


The following described public lands 
have been determined to be suitable for 
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disposal by exchange under Sec. 206 of 
the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 1716: 


T. 9 S, A. 17 East, Boise Meridian: Section 22: 
WW 4NE UNE M,..... 


In exchange for these lands, the 
Federal Government will acquire private 
land in Gooding, Camas and Lincoln 
Counties from the Thorn Creek Cattle 
Association, described as follows: 


THORN CREEK CATTLE ASSOCIATION LANDS 


7.28, A. 16 East, Boise Meridian: 


Ss 


S888 8888 


This exchange proposal is in 
conformance with both the Bennett Hills 
and Canyon Land Use Management 
Framework Plans. The lands are 
determined suitable for acquisition and 
disposal. 

The preliminary value estimates for 
the offered and selected lands indicate 
some adjustments in selected land 
acreage may occur upon final official 
appraisal. 

The public lands identified are hereby 
segregated from any and all 
appropriation under the public land and 
mining laws. 

The public lands shall be deleted from 
the Interstate Livestock Allotment when 
title is passed. A two year notification of 
grazing preference partial cancellation 
will issue, if AUMs are not relinquished. 

The reservations on the private and 
public lands are: 


Private: 


(1) Electrical power transmission line 
R/W to Idaho Power Company. 


(2) 50 inches of spring water, 1915 
priority right, filed on the springs south 
of the Thorn Creek Reservoir Dam, 
appurtenent to private land in Section 
26, T. 3 S., R. 15 E. B.M. 


Public: 


(1) U.S. Highway 93 R/W I-2409. 

(2) Telephone buried cable R/W, Mtn 
Bell, I-20180. 

(3) Land for highway clover leaf, I- 
2031. 

(4) Access road R/W I-02117. 

(5) 80’ frontage and 60’ road right-of- 
ways will be reserved on the section 
and half mile lines and on frontage 
roads. 

(6) Electrical power transmission line 
R/W I-04130. 

(7) D/C as per public law. 

(8) Two year reservation for existing 
grazing permit (if no previous 
relinquishment). 

There are no mineral reservations, 
including geothermal, on either the 
private or public lands. 

This notice provides 45 days from 
date of issuance for comments by the 
public and interested parties. Comments 
should be sent to: Shoshone Bureau of 
Land Management District Office, Re: 
Thorn Creek Land Exchange, I-19367, 
P.O. Box 2B, Shoshone, ID 83352. 

Any adverse comments should be 
noted. The Secretary of the Interior 
reserves the right to affirm, remand, or 
vacate this notice. 


Charles J. Haszier, 
District Manager. 


{FR Doc. 83-2997 Filed 2-2-83; 8:45 am] 
BILLING CODE 4310-84-M 


Designation of Public Lands; 
Winnemucca District, Nevada Sonoma- 
Gerlach Resource Area 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Designation of public lands 
within the Sonoma-Gerlach Resource 
Area as the Soldier Meadow Desert 
Dace Area of Critical Environmental 
Concern (ACEC). 


SUPPLEMENTARY INFORMATION: 
Correction is made to the above action 
in Federal Register, Vol. 48, No. 14, 
Thursday, January 20, 1983: The first 
sentence in paragraph three should read 
as follows: In.accordance with 43 CFR 
1601.6-7, formal designation of this 
ACEC area is documented in the 


Sonoma-Gerlach Stnangument 
Framework Plan. 


Dated: January 28, 1983. 
Roger J. McCormack, 
Associate State Director, Nevada. 
[FR Doc. 83-2996 Filed 2-2-83; 8:45 am] 
BILLING CODE 4310-84-M 


Minerals Management Service 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 


AGENCY: Minerals Management Service, 
Interior. 


ACTION: Notice of the receipt of a 
proposed development and production 
plan. 


SUMMARY: Notice is hereby given that 
Mobil Oil Exploration and Producing 
Southeast Inc. has submitted a 
Development and Production Plan 
describing the activities it proposes to 
conduct on Lease OCS-G 4453, Block 
240, Eugene Island Area, offshore 
Louisiana. 

The purpose of this Notice is to inform 
the public, pursuant to Section 25 of the 
OCS Lands Act Amendments of 1978, 
that the Minerals Management Service 
is considering approval of the Plan and 
that it is available for public review at 
the Office of the Regional Manager, Gulf 
of Mexico OCS Region, Minerals 
Management Service, 3301 North 
Causeway Blvd., Room 147, Matairie, 
Louisiana 70002. 


FOR FURTHER INFORMATION CONTACT: 
Minerals Management Service, Public 
Records, Room 147, open weekdays 9 
a.m. to 3:30 p.m., 3301 North Causeway 
Blvd., Metairie, Louisiana 70002, Phone 
(504) 837-4720, Ext. 226. 


SUPPLEMENTARY INFORMATION: Revised 
rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 
procedures are set out in a revised 

§ 250.34 of Title 30 of the Code of 
Federal Regulations. 


Dated: January 28, 1983. 


John L. Rankin, 


Acting Regional Manager, Gulf of Mexico 
Outer Continental Shelf Region. 


{FR Doc. 83-2995 Filed 2-2-83; 8:45 am] 
BILLING CODE 4310-31-M 





Outer Continentia!l Shelf Advisory 
Board; South Atlantic Technical 
Working Group; Meeting 

Notice of this meeting is issued in 
accordance with the Federal Advisory 
Committee Act (Pub. L. 92-463). 
Name: South Atlantic Regional 

Technical Working Group 
Date: March 3, 1983 
Place: Holiday Inn, Downtown, 175 

Piedmont Avenue, N.E., Atlanta, 

Georgia 
Time: 9:00 a.m. to 5:00 p.m. 

Committee membership consists of 
representatives from federal agencies, 
the coastal states of Virginia through 
Florida, the petroleum industry, and 
other private interests. 

Agenda: Presentations on ongoing 
contracted South Atlantic OCS 
environmental studies; status report 
on the Sale No. 78 environmental 
impact statement; and discussion of 
pre-sale milestones for proposed OSC 
Sale No. 90. 

This meeting will be open to the 
public. Public attendance may be limited 
by the space available. Persons wishing 
to make oral presentations to the 
Committee regarding items on the 
agénda should contact Judith Gresham 
of the New York OCS Office (212) (264- 
1061) by February 24, 1983. Written 
statements should be submitted by 
March 10 to the New York OCS Office, 
Minerals Management Service, 26 
Federal Plaza, Suite 32-120, New York, 
New York 10278. 

Minutes of the meeting will be 
available for public inspection and 
copying by April 28, 1983 at the above 
address. 

Judith Gresham, 

Acting Manager, New York OCS Office. 

[FR. Doc. 83-2953 Filed 2-2-63; 8:45 em] 

BILLING CODE 4310-MR-M 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 


Agency for international Development 


{Redelegation of Authority No. 133.1 
(Revised)} 


Asia Mission Directors; Redelegation 
of Authority Regarding Authorization 
of Project and Non-Project Assistance 


1. Pursuant to the authority delegated 
to me by A.LD. Delegation of Authority 
No. 133, dated December 11, 1981, 
regarding authorization of project and 
non-project assistance, I hereby 
redelegate to the Directors of A.D. 
Missions in Bangladesh, India, 
Indonesia, Nepal, Pakistan, Philippines, 
Sri Lanka, and Thailand, authority to 


exercise any of the following functions 
with respect to assistance for the 
country to which he or she is assigned, 
retaining for myself concurrent authority 
to exercise such functions and the 
authority to reserve to myself the 
authorization of any particular project 
or projects: 

(A) The authority to authorize a 
project, if the project: 

(a) Does not exceed $20 million over 
the approved life of project (except as 
provided in subparagraph (B) below); 

(b) Does not present significant policy 
issues; 

(c) Does not require issuance of 
waivers that may only be approved by 
the Assistant Administrator or the 
Administrator or if such waivers are 
required they are approved by the 
Assistant Administrator or the 
Administrator, as appropriate, prior to 
such authorization; and 

(d) Does not have a life of project in 
excess of seven years. 

(B) The authority to amend project 
authorizations executed by any A.LD. 
official, if the amendment: 

(a) Does not result in a total life of 
project funding of more than $30 million; 

(b) Does not present significant policy 
issues; and 

(c) Does not require issuance of 
waivers that may only be approved by 
the Assistant Administrator or the 
Administrator or if such waivers are 
required they are approved by the 
Assistant Administrator or the 
Administrator, as appropriate, prior to 
such authorizations. 

2. (A) “Project”, for purposes of this 
delegation, includes project and non- 
project assistance. 

(B) “Project Assistance Completion 
Date” (PACD) is the estimated date by 
which all A.I.D.-financed goods are to 
have been delivered or all services 
performed under the Project Agreement. 
In non-project assistance, the equivalent 
date is the terminal date for requests for 
disbursement authorizations. 

(C) “Life of Project” is the planned 
length of the project as determined in 
project preparation. The life of project 
runs from the estimated date of 
signature of the Project Agreement or 
other obligating document to the PACD. 

3. (A) Technical review, including 
legal, shall be completed prior to the 
exercise of the authorities delegated 
herein, in accordance with procedures 
established by the Asia Bureau. 

(B) Authorities redelegated hereunder 
may be exercised by persons performing 
the functions of the Mission Director in 
an “Acting” capacity and may be 
redelegated by the Mission Director to 
the principal deputy of the Mission 
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Director, but may not be further 
redelegated. 

(C) All redelegations heretofore issued 
by the Assistant Administrator for Asia 
with regard to the authority to authorize 
project and non-project assistance and 
to amend the authorization of such 
assistance are hereby revoked to the 
extent such prior redelegations of 
authority are inconsistent with this 
redelegation. This redelegation shall not 
be construed to affect the validity of any 
authorization or amendment granted by 
a properly authorized official prior to 
the effective date of this redelegation 
and any such authorizatibn or 
amendment shall continue in effect 
unless modified or revoked by an 
official to whom such authority has been 
delegated by this redelegation. 

(D) This redelegation of authority is 
effective immediately. 


Dated: April 15, 1982. 
Eugene §. Staples, 
Acting Assistant Administrator, Bureau for 
Asia. 
[FR Doc. 83-2994 Filed 2-2-83; 8:45 am] 
BILLING CODE 6116-01-M 


[Redelegation of Authority No. 40.10 
(Revised)] 


Asia Mission Directors, et al.; 
Redelegation of Authority Regarding 
Waivers of Source, Origin, and 
Nationality for Procurement 


Pursuant to the authority delegated to 
me by Delegation of Authority No. 40 
dated December 28, 1981, I hereby 
redelegate to the Directors of A.LD. 
Missions in Asia under my authority, to 
A.LD. Representatives under my 
authority, to the Director of the Office of 
Project Development, Bureau for Asia, 
and to any duly designated person 
performing the functions of any such 
Mission Director, A.I.D. Representative, 
or Office Director in an acting capacity, 
the authority to waive: 

A. U.S. source, origin, and nationality 
requirements to permit A.LD. financing 
of the procurement of goods and 
services, other than transportation 
services, in countries included in A.L.D. 
Geographic Code 941 (selected Free 
World) and the cooperating country 
when the cost of the goods and services 
does not exceed $1,000,000 per 
transaction (exclusive of transportation 
costs); and 

B. U.S. or Code 941 source, origin, and 
nationality requirements for specific 
transactions to permit A.LD. financing of 
the procurement of goods and services, 
other than transportation services, in 
any country included in A.LD. 
Geographic Code 899 (Free World) or 





A.LD. Geographic Code 935 (Special 
Free World) when the cost of the goods 
and services does not exceed $1,000,000 
per transaction (exclusive of 
transportation costs); provided, 
however. 

1. That all waivers of source, origin, 
and nationality for procurement of 
goods authorized pursuant to paragraph 
B shall contain a certification by the 
approving official that “Exclusion of 
procurement from free world countries 
other than the cooperating country and 
countries included in Code 941 would 
seriously impede attainment of U.S. 
foreign policy objectives and objectives 
of the foreign assistance program”; 

2. That all waivers of the nationality 
requirements for services, other than 
ocean transportation services, 
authorized pursuant to paragraph B 
shall contain a certification by the 
approving official that “The interests of 
the United States are best served by 
permitting the procurement of services 
from free world countries other than the 
cooperating country and countries 
included in Code 941”; 

3. That the authority to waive source 
and origin requirements for procurement 
of motor vehicles shall not exceed 
$50,000 for any one transaction 
(exclusive of transportation costs); 

4. That A.LD. Representatives may 
exercise the authroity provided in this 
redelegation only when the cost of 
goods and services does not exceed 
$100,000 per transaction (exclusive of 
transportation costs); and 

5. That the authority redelegated 
herein shall be exercised in accordance 
with the criteria prescribed in 
Supplement B of Handbook 1 and after 
appropriate consultation with A.LD. 
technical personnel and legal officers. 

The authority redelegated above may 
not be further redelegated. 

All redelegations heretofore issued by 
the Assistant Administrator for Asia 
with regard to the authority to issue 
waivers for source, origin and 
nationality for procurement are hereby 
revoked to the extent such prior 
redelegations are inconsistent with this 
redelegation. This redelegation shall not 
be construed to affect the validity of any 
waiver or redelegation granted by a 
properly authorized official prior to the 
effective date of this redelegation, and 
any such waiver shall continue in effect 
unless modified or revoked by an 
official to whom such authority has been 
delegated by this redelegation. 

This redelegation of authority shall be 
effective immediately. 


Dated: April 15, 1982. 
Eugene S. Staples, 
Acting Assistant Administrator, Bureau for 
Asia. 
{FR Doc. 83-2993 Filed 2-2-83; 8:45 am} 
BILLING CODE 6116-01-M 


INTERSTATE COMMERCE 
COMMISSION 


(Ex Parte 387} 


Exemptions for Contract Tariffs 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notices of provisional 
exemptions. 


SUMMARY: Provisional exemptions are 
granted under 49 U.S.C. 10505 from the 
notice requirements of 49 U.S.C. 
10713(e), and the below-listed contract 
tariffs may become effective on one 
day’s notice. These exemptions may be 
revoked if protests are filed. 


DATE: Protests are due within 15 days of 
publication in the Federal Register. 


appress: An original and 6 copies 
should be mailed to: Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423. 


FOR FURTHER INFORMATION CONTACT: 


Douglas Galloway, (202) 275-7278 
or 
Tom.Smerdon, (202) 275-7277 


SUPPLEMENTARY INFORMATION: The 30- 
day notice requirement is not necessary 
in these instances to carry out the 
transportation policy of 49 U.S.C. 10101a 
or to protect shippers from abuse of 
market power; moreover, the transaction 
is of limited scope. Therefore, we find 
that the exemption requests meet the 
requirements of 49 U.S.C. 10505(a) and 
are granted subject to the following 
conditions: 


These grants neither shall be construed to 
mean that the Commission has approved the 
contracts for purposes of 49 U.S.C. 10713(e)} 
not that the Commission is deprived of 
jurisdiction to institute a proceeding on its 
own initiative or on complaint, to review 
these contracts and to determine their 
lawfulness. 


j Members 
and Ewing. Rovew Board No 3, uuenare teeek, duper and 


This action will not significantly affect 
the quality of the human environment or 
conservation of energy resources. 


(49 U.S.C. 10505) 

Agatha L. Mergenovich, 
Secretary. 

{FR Doc. 83-2754 Filed 2-2-83; 6:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions 


In the matter of; Motor Common and 
Contract Carriers of Property (fitness- 
only); Motor Common Carriers of 
Passengers (fitness-only); Motor 
Contract Carriers of Passengers; 
Property Brokers (other than household 
goods). 

The following applications for motor 
common or contract carriage of property 
and for a broker of property (other than 
household goods) are governed by 
Subpart A of Part 1160 of the 
Commission’s General Rules of Practice. 
See 49 CFR Part 1160, Subpart A, 
published in the Federal Register on 
November 1, 1982, at 47 FR 49583, which 
redesignated the regulations at 49 CFR 
1100.251, published in the Federal 
Register on December 31, 1980. For 
compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart B. 

The following applications for motor 
common or contract carriage of 
passengers filed on or after November 
19, 1982, are governed by Subpart D of 
the Commission's Rules of Practice. See 
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49 CFR Part 1160, Subpart D, published 
in the Federal Register on November 24, 
1982, at 49 FR 53271. For compliance 
procedures, see 49 CFR 1160.86. Persons 
wishing to oppose an application must 
follow the rules under 49 CFR Part 1160, 
Subpart E. 

These applications may be protested 
only on the grounds that applicant is not 
fit, willing, and able to provide the 
transportation service or to comply with 
the appropriate statutes and 
Commission regulations. 

Applicant’s representative is required 
to mail a copy oi an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems.(e.g., unresolved common 
control, fitness, or jurisdictional 
questions) we find, preliminarily, that 
each applicant has demonstrated that it 
is fit, willing, and able to perform the 
service proposed, and to conform to the 
requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication (or, if the 
application later becomes unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 


To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce, over irregular 
routes unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract.” 

Please direct status inquiries to Team 
1, (202) 275-7992. 


Volume No. OP1-38 


Decided: January 25, 1983. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams, and Ewing. 

MC 12811 (Sub-4), filed January 10, 
1983. Applicant: LINCOLN TOUR AND 
TRAVEL CORPORATION, P.O. Box 
94819, Lincoln, NE 68509. 
Representative: Jack L. Shultz, P.O. Box 
82028, Lincoln, NE 68501, (402) 475-6761. 
Transporting passengers, in special and 
charter operations, between points in 
the U.S. (including AK and HI). 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation, 

MC 74070 (Sub-1(B)), filed January 13, 
1983. Applicant: ROBERT S. LEWIS & 
SON-TRUCKMEN, INC., 18 Pulaski 
Ave., Wallington, NJ 07057. 
Representative: George A. Olsen, P.O. 
Box 357, Gladstone, NJ 07934, (210) 234- 
0301. Transporting shipments weighing 
100 pounds or less if transported in a 
motor vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. {except AK and HI). 

Note.—Applicant has also filed under the 
Non-Fitness Criteria, docketed MC-74070 Sub 
1(A), published in this same Federal Register 
issue. 

MC 134890 (Sub-16), filed January 10, 
1983. Applicant: MARION’S 
TRANSFER, INC.,, 3011 N. 30th St., 
Milwaukee, WI 53210. Representative: 
David Zimmerman, P.O. Box 1564, York, 
PA 17405, (717) 854-3138. Transporting 
General commodities, between Brantley, 
Dozier, Gantt, Glenwood, Heath, and 
Searight, AL, Belfast, Delight, and 
Sheridan, AR, Detour, CA, Cheraw and 
McClave, CO, Largo, FL, Mineral Bluff, 
GA, Darlington, Leslie, Mackay, and 
Moore, ID, Bryant, Liverpool, Maples 
Mill, Moon and Richmond, IL, Benton, 
Eddy, Foraker, Hamilton, Helmer, 
Hudson, Mays, Milton, New Lisbon, 
Oliver, Sexton, Solitude, South Milford, 
Springfield, Topeka, and Wadesville, IN, 
Bedford, Clearfield, Conway, Dent, 
Lenox, and Merle Junction, IA, Barage, 
Basswood, Beechwood, Berrien Center, 
Butternut, Chassell, Dollar Bay, Eau 
Claire, Elmwood, Gogebic Station, 


Herman, Iron River, Keweenaw Bay, 
Houghton, L’Anse, Lyons, Marenisco, 
Naults, North Niles, Palatka, Pentoga, 
Scott Lake, Sheridan, Sodus, Stager, 
Stambaugh, Stickley, Summit, Thayer, 
Vickeryville, and Watersmeet, MI, 
Anguilla, Blodgett, Panther Burn, 
Richton, and Tucker, MS, Frisbee, 
Holcomb, Hopkins, Pickering, and 
Whiteoak, MO, Burwell, Cushing, Elyria, 
Greeley, Avoca, Ithaca, Malmo, 
Memphis, Prague, and Wolbach, NE, 
Lewiston and Ranger, NC, Clementsville 
and Durupt, ND, Edgefield, Edon, Jenera, 
Milledgeville, Mount Blanchard, New 
Jasper, Oberlin, Octa, Pandora, 
Pittsfield, Rimer, Rushmore and 
Vaughnsville, OH, Parkdale, OR, Agar, 
Gettysburg, and Gorman, SD, Coalmont, 
TN, Robert Lee, and Skeilytown, TX, 
Rupert, West Pawlet, and West Rupert, 
VT, Aloha, Carlisle, and Copalis 
Crossing, WA, Aniwa, Antigo, Bear 
Creek, Birnamwood, Clintonville, 
Darien, Delavan, Deerbrook, Edgerton, 
Elcho, Elkhorn, Florence, Hematite, 
Kempster, Lyons, McFarland, Malvern, 
Monico, Nine Springs, Pelican Lake, 
Spread Eagle, Porters, Springfield, 
Stoughton, and Summit Lake, WI, on the 
one hand, and, on the other, points in 
the U.S. (except AK and HI). 
CONDITION: To the extent a certificate 
in this proceeding authorizes the 
transportation of classes A and B 
explosives, it will expire 5 years from 
the date of issuance. 

Note.—The purpose of this application is to 
substitute motor carrier for abandoned rail 
carrier service 


MC 165640, filed January 11, 1983. 
Applicant: CUMMINGS TRANSPORT 
COMPANY, 4707 Pageland Drive, 
Greensboro, NC 27410. Representative: 
Rodney Franklin Cummings (same 
address as applicant), (919) 288-4060. 
Transporting genera/ commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between Blanche, Gatewood, 
Milton, Providence, and Semora, NC, on 
the one hand, and on the other, points in 
the U.S. (except AK and HI). 

For the following, please direct status 
calls to Team 2 (202) 275-7030. 


Volume No. OP2-045 


Decided: January 26, 1983, 
By the Commission, Review Board No. 3, 
Members Krock, Joyce, and Dowell. 


MC 96273 (Sub-3), filed January 3, 
1983. Applicant: CURTIS A. DORSEY, 
d.b.a. DORSEY’S BUS SERVICE, Box 13, 
Still Pond, MD 21667, Representative: 
Steven L. Weiman, Suite 200, 444 N. 
Frederick Ave., Gaithersburg, MD 20877, 
301-840-8565. Transporting passengers, 
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in charter and special operations, 
between points in the U.S. (except HI). 

Note.—Applicant seeks to provide 
privately-funded, charter and special 
transportation. 

MC 165462, filed December 28, 1982. 
Applicant: VINCENT L. ADDO, d.b.a., 
ALTA LOMA CHARTER LINES, 8928 
Pearl St., Alta Loma, CA 91701. 
Representative: Donald R. Hedrick, P.O. 
Box 4334, Santa Ana, CA 92702, 714- 
667-8107. Transporting passengers, in 
special and charter operations, 
beginning and ending at points in Los 
Angeles, Orange, San Bernardino, 
Riverside, San Diego, Kern and Ventura 
Counties, CA, and extending to points in 
the U.S. (except AK and Hi). 

Note.—Applicant seeks to provide 
privately funded, charter and special 
transportation. 

MC 165452, filed January 3, 1983. 
Applicant: THE FRESH APPROACH 
TRANSPORTATION CO., INC., 506 E. 
Fairway Dr., Litchfield Park, AZ 85340. 
Representative: A. Michael Bernstein, 
1441 E. Thomas Rd., Phoenix, AZ 85014, 
602-264-4891. As a broker of general 
commodities (except household goods), 
between points in the U.S. (except AK 
and HI). 

MC 165472, filed January 3, 1983. 
Applicant: TIFFANY TOURS & TRAVEL 
SERVICE, INC., 5316 Imperial Hwy., Los 
Angeles, CA 90045. Representative: 
Jamshid Anvaripour (same address as 
applicant), 213-642-0555. Transporting 
passengers, in charter and special 
operations, between points in the U.S. 
(except HI). 

Notes.—Applicant seeks to provide 
private-funded, charter and special 
transportation. 

MC 165632, filed January 7, 1983. 
Applicant: CAPITOL BUS RENTAL, 
INC., d.b.a. CAPITOL TOURS, 5310 1st 
St. NW, Washington, DC 20012. 
Representative: Mary A. Reid, (same 
address as applicant), 202-829-8856. 
Transporting passengers, in charter and 
special operations, between points in 
the U.S. (except AK and Hi). 

Notes.—Applicant seeks to provide 
private-funded, charter and special 
transportation. 

For the following, please direct status 
calls to Team 4 at 202-275-7669. 


Volume No. OP4-050 


Decided: January 27, 1983. 

By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 

MC 165837, filed January 21, 1983. 
Applicant: WHARTON ENTERPRISES, 
d.b.a., GALLIVANTN’, AGAIN, 4700 
Everlou Rd., S.W., Cedar Rapids. IA 
52401. Representative: Andrew J. 
Carraway, Suite 1301, 1600 Wilson Blvd., 


Arlington, VA 22209, (703) 522-0900. 
Transporting passengers, in charter and 
special operations, between points in 
the U.S. (except HI). 

Notes.—Applicant seeks to provide 
privately-funded, charter and special 
transportation. 


Agatha L. Mergenovich, 
Secretary. 

(FR. Doc. 83-2871 Filed 2-2-83; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions 


In the matter of Motor Common 
Contract Carriers of Property (except 
fitness-only); Motor Common Carriers of 
Passengers (public interest); Freight 
Forwarders; Water Carriers; Household 
Goods Brokers. 

The following applications for motor 
common or contract carriers of property, 
water carriage, freight forwarders, and 
household goods brokers are governed 
by Suppart A of Part 1160 of the 
Commission's General Rules of Practice. 
See 49 CFR Part 1160, Subpart A, 
published in the Federal Register on 
November 1, 1982, at 47 FR 49583, which 
redesignated the regulations at 49 CFR 
1100.251, published in the Federal 
Register December 31, 1980. For 
compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart B. 

The following applications for motor 
common carriage of passengers, filed on 
or after November 19, 1982, are 
governed by Subpart D of 49 CFR Part 
1160, published in the Federal Register 
on November 24, 1982 at 47 FR 53217. 
For compliance procedures, see 49 CFR 
1160.86. Carriers operating pursuant to 
an intrastate certificate also must 
comply with 49 U.S.C. 10922(c)(2){E). 
Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1160, Subpart E. In addition 
to fitness grounds, these applications 
may be opposed on the grounds that the 
transportation to be authorized is not 
consistent with the public interest. 

Applicant's representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 


Findings 


With the except of those applications 
involving duly noted problems (e.g., 
unresolved common control, fitness, 
water carrier dual operations, or 
jurisdictional questions) we find, 
preliminarily, that each applicant has 
demonstrated that it is fit, willing, and 
able to perform the service proposed, 
and to conform to the requirements of 
Title 49, Subtitle IV, United States Code, 
and the Commission's regulations. 

We make an additional preliminary 
finding with respect to each of the 
following types of applications as 
indicated: common carrier of property- 
that the service proposed will serve a 
useful-public purpose, responsive to a 
public demand or need; water common 
carrier-that the transportation to be 
provided under the certificate is or will 
be required by the public convenience 
and necessity; water contract carrier, 
motor contract carrier of property, 
freight forwarder, and household goods 
broker-that the transportation will be 
consistent with the public interest and 
the transportation policy of section 
10101 of chapter 101 of Title 49 of the 
United States Code. 

These presumptions shall not be 
deemed to exist where the application is 
opposed. Except where noted, this 
decision is neither a major Federal 
action significantly affecting the quality 
of the human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed} 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Please direct status inquiries to Team 
One at (202) 275-7992. 
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Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract.” Applications filed under 49 U.S.C. 
10922(c)(2)(B} to operate in interstate 
commerce over regular routes as a motor 
carrier of passengers are duly. 
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Decided: January 25, 1983. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams, and Ewing. 

MC 47171 (Sub-225), filed January 13, 
1982. Applicant: COOPER-MOTOR 
LINES, INC., P.O. Box 2820, Greenville, 
SC 29602. Representative: Harris G. 
Andrews (same address as applicant), 
(803) 987-2101. Transporting general 
commodities (except classes A and B 
explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contfact(s) with Ralston 
Purina Company, of St. Louis, MO. 

MC 66810 (Sub-22), filed January 7, 
1983. Applicant: PEORIA-ROCKFORD 
BUS CO., 1034 Seminary St., Rockford, 
IL 61108. Representative: Lawrence E. 
Lindeman, 4660 Kenmore Ave., Suite 
1203, Alexandria, VA 22304, (703) 751- 
2441. Over regular routes, transporting 
passengers, between Rockford, IL, and 
O'Hare International Airport, Chicago, 
IL, from Rockford over U.S. Hwy 20 to 
junction Interstate Hwy 90, then over 
Interstate Hwy 90 to junction Interstate 
Hwy 294, then over Interstate Hwy 294 
to O'Hare International Airport, and 
return over the same route, serving all 
intermediate points. 

Note.—Applicant seeks to provide regular 
route service in interstate or foreign 
commerce, 

MC 74070 (Sub-1A), filed January 13, 
1983. Applicant: ROBERT S. LEWIS & 
SON-TRUCKMEN, INC., 18 Pulaski 
Ave., Wallington, NJ 07057. 
Representative: George A. Olsen, P.O. 
Box 357, Gladstone, NJ 07934, (201) 234- 
0301. Transporting general commodities 
(except classes A and B explosives, 
household goods and commodities in 
bulk), between New York, NY, and 
points in NJ, on the one hand, and, on 
the other, points in CT, MA, RI, NY, NJ, 
DE, and MD. 

Note:—Applicant has also filed under the 


Fitness criteria docketed MC-74070 Sub 1 (B), 


published in this same FR issue 

MC 128951 (Sub-48), filed January 10, 
1983. Applicant: ROBERT H. DITTRICH, 
d.b.a. BOB DITTRICH TRUCKING, P.O. 
Box 816, New Ulm, MN 56073. 


Representative: Samuel Rubenstein, P.O. 


Box 5, Minneapolis, MN 55440; (612) 
542-1121. Transporting genera/ 


commodities (execpt classes A and B 
explosives, and household goods) 
between points in the U.S. {execept AK 
and HI). 

MC 148791 (Sub-38), filed January 10, 
1983. Applicant: TRANSPORT-WEST, 
INC., 2125 N. Redwood Rd., Salt Lake 
City, UT 84116. Representative: Rick J. 
Hall, P.O. Box 2465, Salt Lake City, UT 
84110, (801) 531-1777. Transporting 
general commodities (except classes A 
and B explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Valley 
Distributing Company, d/b/a Yellow 
Front Stones and the Automotive 
Division, of Phoenix, AZ. Condition: The 
person or persons who appear to be 
engaged in common control of another 
regulated carrier must either (1) state 
that a petition has been filed under 49 
U.S.C. 11343{e) seeking an exemption 
from the requirements of 49 U.S.C. 
11343, (2) file an application under 49 
U.S.C. 1134{A), or (3) submit an affidavit 
indicating why such approval is 
unnecessary, to the Secretary's office. In 
order to expedite issuance of any 
authority, please submit a copy of this 
filing to Team 1, Room 2379. 

MC 163851 (Sub-1), filed January 11, 
1983. Applicant: THOMAS L. MILES, JR. 
AND B. A. RUSSELL, d.b.a. U.S.A. 
MOTOR FREIGHT & BROKERAGE, 
2122 West 11th St., Irving, TX 75060. 
Representative: Wayland Little, 617 
Medina Dr., Lewisville, TX 75067, (214) 
436-8493. Transporting general 
commodities (execpt classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
AR, NM, OK, and TX, 

MC 164601, filed January 10, 1983. 
Applicant: PAPER TRANSPORT, LTD., 
0-1013 McClelland, Grandville, MI 
49418. Representative: D. Richard Black, 
jr., 285 James St., P.O. Box 638C, 
Holland, MI 49423, (616) 399-3400. 
Transporting (1) pulp, paper and related 
products, between points in the U.S. 
(except AK and HI}, under continuing 
contract(s) with Bell Fibre Products 
Corporation, of Marion, IN and 
Packaging Corporation of America, of 
Evanston, IL, and (2) pulp, paper and 
related products, and plastic and plastic 
products, between points in the U.S. 
(except AK and HI), under continuing 
contract(s) with James River 
Corporation, of Richmond, VA. 

MC 165660, filed January 13, 1983. 
Applicant; SkH TRANSPORTATION, 


INC., P.O, Box 878, Mansfield, OH 44901. 


Representative: A, Charles Tell, 100 E. 
Broad St., Columbus, OH 43215, (614) 
228-1541, Transporting general 
commodities (except classes A and B 
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explosives, household goods, and 
commodities in bulk), between points in 
OH, on the one hand, and, on the other, 
points in the U.S. (except AK and HI). 


For the following, please direct status 
calls te Team 2 (202) 275-7030. 


Volume No. OP2-044 


Decided: January 26, 1983. 

By the Commission, Review Board No. 3, 
Members Krock, Joyce, and Dowell. 

MC 32122 (Sub-12), filed January 4, 
1983. Applicant: PAZEN TRANSFER 
LINE, INC., P.O. Box 243, Wauhau, WI 
54980. Representative: Edward J. 
Gerrity, P.O. Box 914, 601 W. College 
Ave., Appleton, WI 54912, 414-735-5608. 
Transporting /umber and wood 
products, between points in Winnebago 
County, WI, on the one hand, and, on 
the other, points in CT, DE, KY, ME, MD, 
MA, NH, NJ, NY, OH, PA, RI, VT, VA, 
and WV. 


MC 117313 (Sub-11), filed January 10, 
1983. Applicant: TRYON TRUCKING, 
INC., P.O. Box 68, Fairless Hills, PA 
19030. Representative: David A. Turano, 
100 East Broad St., Columbus, OH 43215, 
614-228-1541. Transporting general 
commodities (except classes A and B 
explosives, household goods, and 
commodities in bulk), between points in 
the U.S. (except AK and HI). 


MC 144413 (Sub-2), filed December 28, 
1982. Applicant: THOMPSON TRUCK 
TRANSPORTATION, INC., 11281 Elm 
St., Omaha, NE 68144. Representative: 
Marshall D. Becker, Suite 610, 7171 
Mercy Rd., Omaha, NE 68106, 402-392- 
1220. Transporting food and related 
products, between points in the U.S. 
(except AK and HI), under continuing 
contract(s) with Victor's lowa Pack, Inc., 
of Council Bluffs, IA. 


MC 153273 (Sub-8)}, filed January 3, 
1983. Applioant: SCHREIBER TRANSIT, 
INC., 425 Pine St., P.O. Box 610, Green 
Bay, WI 54305. Representative: John H. 
Sage (same address as applicant), 414~ 
437-7601. Transporting food and related 
products, between Atlanta, GA, 
Bellmawr, NJ, Romulus, MI, Houston, 
TX, Miami, FL, Oxford, MA, New Hope, 
MN, Santa Fe Springs and Milpitas, CA, 
Jericho, Long Island, NY, Oakwood, OH, 
Greensboro, NC, Arlington, TX, Denver, 
CO, Kent, WA, and Lenexa, KS, on the 
one hand, and, on the other, points in 
the U.S, (except HI), under continuing 
contract(s) with Distron (Division of 
Burger King Corporation), of Miami, FL. 

MC 159863 (Sub-3), filed January 10, 
1983. Applicant: DAVIDSON 
TRANSPORTATION AGENCY, INC., 
P.O. Box 716, Beverly Shores, IN 46301. 
Representative: Rick J. Hall, P.O. Box 
2465, Salt Lake City, UT 84110, 801-531- 
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1777. Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in the U.S. {except 
AK and HI). 


For the following, please direct status 
calls to Team 2 at (202) 275~7030. 


Volume No. OP3-33 


Decided: January 25, 1983. 

By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 

FF-354, filed January 11, 1983. 
Applicant: APEX FORWARDING CO., 
INC., P.O. Box 4356, Burlingame, CA 
94010. Representative: Alan F. 
Wohlstetter, 1700 K St., NW., 
Washington, DC 20006, (202) 833-8884. 
As a freight forwarder, in connection 
with the transportation of used 
household goods, unaccompanied 
baggage, and used automobiles, 
between points in AK, on the one hand, 
and, on the other, points in the U.S. 


MC 113855 (Sub-542), filed January 7, 
1983. Applicant: INTERNATIONAL 
TRANSPORT, INC., 2450 Marion Rd., 
SE., Rochester, MN 55901. 
Representative: Michael E. Miller, 15 
Broadway—Suite 502, Fargo, ND 58102, 
(701) 235-4487. Transporting general 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
the U.S. (except HI), under continuing 
contract(s) with Leonard W. Baur, Jr. 
and Associates, Inc. of Renton, WA. 


MC 142994 (Sub-12), filed January 11, 
1983. Applicant: VIRGINIA COURIER 
SERVICE, INC., P.O. Box 287, 
Harrisonburg, VA 22801. Representative: 
Chester A. Zyblut, 366 Executive 
Building, 1030 Fifteenth Street, NW., 
Washington, DC 20005. Transporting 
drugs and chemicals, between those 
points in the U.S. in and east of MN, IA, 
KS, OK, and TX. 

MC 154795 (Sub-2), filed January 10, 
1983. Applicant: MMR, INC., 3528 
Whippoorwill Rd., Louisville, KY 40213, 
Representative: John M. Nader, 1600 
Citizens Plaza, Louisville, KY 40202, 
(502) 589-5400. Transporting general 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
continuing contract(s) with Colgate- 
Palmolive Company, Inc. of 
Jeffersonville, IN. 

MC 164714, filed January 10, 1983. 
Applicant: MORTENSON BROS., INC., 
Rt. 1, Box 12, Aniwa, WI 54408. 
Representative: Nancy J. Johnson, 103 E. 
Washington St., Box 218, Crandon, WI 
54520, (715) 478-3341. Transporting ¢ires, 
rubber products, and truck accessories, 


between those points in the U.S. in and 
east of ND, SD, NE, KS, OK, and TX, on 
the one hand, and, on the other, points 
in Langlade and Marathon Counties, WI. 


MC 165155, filed January 7, 1983. 
Applicant: PAUL THOMPSON d.b.a. 
PLT TRUCKING, 4855 So. 157 St., 
Omaha, NE 68135. Representative: Arlyn 
L. Westergren, Suite 201, 9202 W. Dodge 
Rd., Omaha, NE 68114, (402) 397-7033. 
Transporting food and related products, 
between points in Douglas County, NE 
and Pottawattamie County, IA, on the 
one hand, and, on the other, points in 
the U.S. (except AK and HI). 

MC 165554, filed January 7, 1983. 
Applicant CALVIN L. SMITH d.b.a. 

C & M TRUCKING, P.O. Box 99, 
Haynesville, VA 22472. Representative: 
Calvin L. Smith (Same address as 
applicant) (804) 333-4367. Transporting 
chemicals and related products and 
minerals, between points in the U.S., 
under continuing contract(s) with USS 
Agri-Chemicals Division United States 
Steel Corporation of Atlanta, GA. 
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Decided: January 26, 1983. 

By the Commission, Review Board No. 1, 
members Parker Chandler, and Fortier. 

MC 2934 (Sub-126), filed January 10, 
1983. Applicant: AERO MAYFLOWER 
TRANSIT COMPANY, INC., 9998 No. 
Michigan Rd., Carmel, IN 46032. 
Representative: W.G. Lowry (Same 
address as applicant), (317) 875-1142. 
Transporting general commodities 
(except classes A and B explosives and 
commodities in bulk), between points in 
the U.S., under continuing contract(s) 
with Motorola, Inc. and its subsidiaries 
of Schaumburg, IL. 

MC 128205 (Sub-110), filed January 7, 
1983. Applicant: BULKMATIC 
TRANSPORT COMPANY, 12000 So. 
Doty Ave., Chicago, IL 60628. 
Representative: E. Stephen Heisley, 1919 
Pennsylvania Ave., NW., Suite 500, 
Washington, D.C. 20006, (202) 828-5015. 
Transporting general commodities 
(except classes A and B explosives and 
household goods), between points in the 
U.S. (except AK and HI), under 


continuing contract(s) with Conagra, Inc. 


of Omaha, NE, Marblehead Lime 
Company of Chicago, IL and Ralston 
Purina Comany of St. Louis, MO. 


MC 136315 (Sub-148), filed January 10, 
1983. Applicant: OLEN BURRAGE 
TRUCKING, INC., P.O. Box 706, 
Philadelphia, MS 39530. Representative: 
Fred W. Johnson, Jr., P.O. Box 1291, 
Jackson, MS 39205, (601) 355-3543. 
Transporting general commodities 
(except classes A and B explosives and 
household goods), between those points 
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in the U.S. in and east of TX, OK, KS, 
NE, SD and ND. 


MC 144484 (Sub-19), filed January 13, 
1983. Applicant: FREIGHTWAYS, INC., 
412 E. 2nd St., P.O. Box 31, Eldon, MO 
65026. Representative: Larry D. Knox, 
600 Hubbell Bldg., Des Moines, LA 50329, 
(515) 244-2329. Transporting general 
commodities (except classes A and B 
explosives and household goods, and 
commodities in bulk), between points in 
MO, on the one hand, and, on the other, 
points in the U.S. (except AK and Hi). 


MC 160284 (Sub-1), filed January 13, 
1983. Applicant: T.S.W., INC.,537 turtle 
Creek Dr., P.O. Box 1972, Indianapolis, 
IN 46227. Representative: Norman R. 
Garvin, 1301 Merchants Plaza, East 
Tower, Indianapolis, IN 46204, (317) 638- 
1301. Transporting (1) farm products, (2) 
food and related products, (3) such 
commodities as are dealt in or used by 
grocery and food business house, and/ 
(4) dairy products, between points in the 
U.S. under continuing contract(s) with 
Maplehurst Farms, Inc., of Farnsworth, 
IN. 


MC 161974 (Sub-1), filed January 13, 
1983. Applicant: TRIDENT TRUCK LINE, 
INC., P.O. Box 4030, Hayward, CA 
94540. Representative: Eugene Q. 
Carmody, 15523 Sedgeman St., San 
Leandro, CA 94579 (415) 357-6236. 
Transporting (1) food industry 
equipment and meat packers supplies, 
between points in AZ, CA, NV, OR, and 
WA, under continuing contract(s) with 
S. Blondheim & Co., Inc., of Oakland, 
CA, (2) electrical switchboards, circuits 
and components, between points in AZ, 
CA, NV, OR, and WA, under continuing 
contract(s) with Industrial, Electric 
Manufacturing, Inc., of Freemont, CA, (3) 
truck parts and related equipment, 
between points in AZ, CA, NV, OR, and 
WA, under continuing contract(s) with 
Dana Corporation, of Hayward, CA, (4) 
forgings, marine hardware, turnbuckles, 
block assemblies, clevises and related 
articles, between points in CA, NV, OR, 
and WA, under continuing contract(s) 
with Gardiner Manufacturing Co., of 
Oakland, CA, (5) airplane engines, 
containers or other shipping devices for 
aircraft engines and parts, between 
points in AZ, CA, NV, OR, and WA, 
under continuing contract(s) with United 
Air Lines Inc., & Transamerica Airlines, 
of Oakland, CA, (6) Jumber and lumber 
products and building materials, 
between points in AZ, CA, NV, OR, and 
WA, under continuing contract(s) with 
American Forest Products Company, of 
San Francisco, CA, (7) iron, steel and 
aluminum stamping and fenders, 
between points in CA, WA, and NV, 
under continuing contract(s) with Gilro 





Stamping Co., of Oakland, CA, and (8) 
rubber and plastic products; between 
points in CA, AZ, and OR, under 
continuing contract(s) with Emerald 
Packaging, Inc., of Berkeley, CA. 

MC 164874 (Sub-1), filed November 26, 
1982. Applicant: VAN DE HOGEN 
CARTAGE, INC., 10500 Southern Ave., 
Dearborn, MI 48126. Representative: 
William J. Hirsch, 64 Niagara St., 
Buffalo, NY 14202 (716) 853-0200. 
Transporting building materials, clay, 
concrete, glass or stone products, ores 
and minerals and lumber and wood 
products, between points in the U.S. 


Volume No. OP3-42 


Decided: January 27, 1983. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams, and Ewing. 

MC 3104 (Sub-8), filed December 10, 
1982, published in the Federal Register 
issue of December 30, 1982. Applitant: Z 
& M MOTOR LINE, INC., P.O. Box 2345, 
Cumberland, MD 21502. Representative: 
Dixie C. Newhouse, 1329 Pennsylvania 
Ave., P.O. Box 1417, Hagerstown, MD 
21740 (301) 797-6060. Transporting g/ass 
products, chemicals, coatings, ink and 
fiberglass products, between points in 
the U.S. {except AK and HI). 

Note.—This republication corrects the 
territorial description. 

for the following, please direct status 
calls to Team 4 at 292-275-7669. 
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Decided: January 27, 1983. 

By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 

MC 165836, filed January 24, 1983. 
Applicant: CLYDE D. MENDOZA d.b.a. 
CDM TRANSPORT, 5925 S Faith Home 
Rd., Turlock, CA 95380. Representative: 
Arden Riess, P.O. Box 7965, Stockton, 
CA 95207 (209) 957-6128. Transporting 
food and other edible products and by 
products intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners, by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 

MC 165846, filed January 21, 1983. 
Applicant: D. P. McGUINNESS, INC., 33 
Beverly Dr., Brookfield CT. 06804. 
Representative: James M. Burns, 1365 
Main St., Suite 403 Springfield, MA 
01103 (413) 781-8205. Transporting (1) 
general commodities (except classes A 
and B explosives, household goods, and 
commodities in bulk), between points in 
CT, NY, and NJ, on the one hand, and, 
on the other, points in the U.S. (except 
AK and HI); and (2) those commodities 
which because of size or weight require 
the use of special handling or 


equipment, between points in CR, ME, 
MA, NH, Nj, NY, RI, and VT, on the one 


_hand, and, on the other, points in the 


U.S. (except AK and HI). 
Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 83-2870 Filed 2-2-83; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Permanent Authority 
Decisions; Restriction Removals; 
Decision-Notice 


The following réstriction removal 
applications, are governed by 49 CFR 
Part 1165. Part 1165 was published in the 
Federal Register of December 31, 1980, 
at 45 FR 86747 and redesignated at 47 FR 
49590, November 1, 1982. 

Persons wishing to file a comment to 
an application must follow the rules 
under 49 CFR 1165.12 A copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.00. 

Amendments to the restriction 
removal applications are not allowed. 

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions 
applicable to restriction removal. 
Findings 

We find, preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with the criteria set forth in 
49 U.S.C. 10922{h). 

In the absence of comments filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant. Prior to beginning operations 
under the newly issued authority, 
compliance must be made with the 
normal statutory and regulatory 
requirements for common and contract 
carriers. 

By the Commission, Review Board No. 2, 
Members Carleton, Williams and Ewing. 
Agatha L. Mergenovich, 

Secretary. 

For status, please call Team 2 at 202- 

275-7030. 


Volume No. OP2-046 


Decided: January 28, 1983. 

MC 43963 (Sub-35)X filed December 
30, 1982. Applicant: CHIEF TRUCK 
LINES, INC., 1479 Ripley St., Lake 
Station, IN 46405. Representative: James 
C. Hardman, 33 N. LaSalle St., Chicago, 
IL 60602. Sub-Nos. 1, 4, 7, 8, 10, 11, 12, 13, 
15, 16F, 19F, 21F, 23F, 24F, 25F, 26, 28, 
and 30 certificates: broaden Sub 1 from 
material handling equipment, winches, 
compaction and road making equipment, 
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rollers, mobile cranes and highway 
freight trailers and parts, attachments, 
and accessories therefor to 
transportation equipment, machinery, 
and metal products; Sub 7 from lift 
trucks and parts and attachments 
therefor to transportation equipment; 
Sub 8 from iron and steel articles and 
scrap metal used in the manufacture 
thereof to metal products; Sub 10 from 
iron and steel articles and materials, 
equipment and supplies used in the 
manufacture and distribution thereof to 
metal products; Sub 11 from iron and 
steel articles to metal products; Sub 12 
from lumber and pallets, lumber and 
lumber products to lumber and wood 
products; Sub 13 from plastic pipe and 
accessories therefor and materials, 
equipment and supplies used in the 
manufacture, distribution, and sale 
thereof to rubber and plastic products; 
Sub 15 from iron and steel articles and 
materials, equipment and supplies used 
in the manufacture and distribution 
thereof to metal products; Sub 16F from 
cast iron pipe, fittings, valves, hydrants, 
and accessories to metal products; Sub 
21F from aluminum and aluminum 
articles to metal products; Sub 23F from 
lime in bags to chemicals and related 
products; Subs 24F, 25F, and 26F from 
iron and steel articles to metal products; 
and Sub 30 from asbestos-cement pipe 
and pipe fittings and plastic pipe and 
pipe fittings to clay, concrete, glass or 
stone products, and rubber and plastic 
products; from cast iron soil pipe and 
fittings and bituminized fibre pipe and 
fittings to metal products and pulp, 
paper and related products; from 
conduit pipe, and fittings and 
attachments therefor to lumber and 
wood products, rubber and plastic 
products, clay, concrete, glass or stone 
products, and metal products; from fibre 
conduit and fibre pipe and fittings and 
couplings therefor to lumber and wood 
products, rubber and plastic products, 
clay, concrete, glass or stone products, 
and metal products; from metal 
bleachers, pipe and pipe fittings to metal 
products, lumber and wood products, 
rubber and plastic products, clay, 
concrete, glass or stone products, and 
pulp, paper and related products; from 
lumber to lumber and wood products; 
from plastic pipe and fittings to rubber 
and plastic products; from iron and steel 
articles to metal products; and from 
conduit, pipe and cable, and fittings and 
attachments therefor to lumber and 
wood products, rubber and plastic 
products, clay, concrete, glass or stone 
products, and metal products: (1) 
Remove plant-sites in Subs 1, 4, 7, 12, 
16F, 21F, 26F, and 30; (2) change city- 
wide authority to county-wide authority 
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in Subs 1 (from Danville, Kewanee and 
Peoria, IL to Vermilion, Henry, Peoria, 
Woodford, and Tazewell Counties, IL 
and Vermillion and Warren Counties, 
IN, and from Crawfordsville, IN to 
Montgomery County, IN); Sub 4 (from 
Northbrook and Joliet, IL to Cook and 
Will Counties, IL); Sub 7 (from 
Minneapolis, MN to Hennepin, Carver, 
Scott, Dakota, Washington, Ramsey and 
Anoka Counties, MN; Berea, KY to 
Madison, Garrard and Rockcastle 
Counties, KY); Sub 8 (from Centerville, 
IA to Appanoose County, IA); Sub 10 
(from Wilton, IA to Muscatine and 
Cedar Counties, IA); Sub 12 (from 
Jackson and Mobile, AL to Clarke, 
Washington, Mobile and Baldwin 
Counties, AL); Sub 15 (from Sterling, IL 
to Whiteside County, IL); Sub 16F (from 
Bessemer and Birmingham, AL to 
Jefferson, Shelby, Blount and Saint Clair 
Counties, AL); Sub 19F (from Joliet, 
Aurora, Morton, Peoria, Mapleton, 
Decatur, Rock Island and Mossville, IL 
to Will, Kane, Tazewell, Peoria, Macon, 
Rock Island and Woodford Counties, 
IL); Sub 21F (from Ravenswood, WV to 
Jackson County, WV and Meigs County, 
OH); Sub 23F (from Rockwood, WI to 
Manitowoc County, WI); Sub 24F (from 
Crawfordsville, IN to Montgomery 
County, IN); Sub 25F (from Davenport, 
IA to Scott and Muscatine Counties, IA 
and Rock Island and Henry Counties,. 
IL; from Waupaca, Berlin, Racine and 
Kenosha, WI to Waupaca, Green Lake, 
Waushara, Racine and Kenosha 
Counties, WI); Sub 28 (from 
Minneapolis, MN to Hennepin, Anoka, 
Ramsey, Washington, Carver, Dakota 
and Scott Counties, MN and Waukesha, 
WI to Waukesha County, WI); Sub 30 
(from Ravenna, OH to Portage County, 
OH; from Holt, AL to Tuscaloosa 
County, AL; from Glendale to Marshall 
County, WV and Belmont County, OH; 
from Orangeburg, NY to Rockland 
County, NY and Bergen County NJ; from 
Demopolis, AL to Sumter, Greene, Hale 
and Marengo Counties, AL; from Holt, 
AL to Tuscaloosa County, AL; from 
Kokomo, IN to Howard, Miami, Cass 
and Taylor Counties, IN); from Glendale, 
WV to Marshall County, WV and 
Belmont County, OH; (3) remove traffic 
originating at and/or destined to 
restrictions in Subs 1, 4, 7, 8, 10, 12, 25F 
and 30; (4) change one-way authority to 
two-way radial authority in Subs 4, 8, 
10, 11, 12, 13, 15, 16F, 21F, 23F, 25F, 26F 
and 30; (5) remove size and weight and 
15,000 pound restrictions and restriction 
against service to specific shipper in Sub 
7; (6) remove dump truck and size and 
weight and bulk restrictions in Sub 8; (7) 
remove bulk restrictions in Sub 10 and 
Sub 19; (8) remove foreign commerce 


- and Canadian restrictions in Sub 12; (9) 


remove commodities in bulk and dump 
vehicle restrictions in Sub 15; (10) 
remove size, weight and Mercer 
restrictions in Sub 30; (11) change the 
territorial description in Sub 11 from 
points within 50 miles of Chicago, IL to 
points in Lake, McHenry, Boone, 
DeKalb, Kane, Cook, DuPage, Will, 
Kendall, LaSalle, Grundy, Kankakee and 
Iroquios Counties, IL and points in 
LaPorte, Porte, Lake, Jasper and Newton 
Counties, IN; and (12) remove a size and 
weight restriction in Sub 28. 


For status, please call Team 4 at 202- 
275-7669. 


Volume No. OP4-051 


Decided: January 27, 1983. 


MC 142096 (Sub-22)X, filed January 17, 
1983. Applicant: MILLER BROS. 
TRUCKING CO., INC., 4100 N. Mitchell 
St., Milwaukee, WI 53215. 
Representative: James A. Spiegel, Olde 
Towne Office Park, 6333 Odana Rd., 
Madison, WI 53719, (608) 273-1003. Sub- 
Nos. 8F, 11F, 12F, 14F, and 17F 
Certificates: (1) Broaden (a) paper 
towels, napkins, facial tissue and toilet 
tissue, to “pulp, paper and related 
products” in Sub 8F, (b) containers 
(plastic), to “rubber and plastic 
products” in Sub 11F, (c) such 
commodities as are dealt in and used by 
manufacturers, converters and printers 
of paper and paper products, to “pulp, 
paper and related products in Sub 12F, 
(d) empty metal containers, to 
“fabricated metal products” in Sub 14F, 
(e) glass containers and equipment, 
supplies and accessories, to “clay, 
concrete, glass or stone products” in Sub 
17F; (2) eliminate the facilities 
limitations in Subs 8F, 11F, and 12F; (3) 
broaden Green Bay to Brown County, 
WI; Milwaukee and Glendale to 
Milwaukee County, WI; Columbus to 
Dodge County, WI; and Mosinee to 
Marathon County, WI; in Subs 8F, 11F, 
12F, and 14F; (broaden one-way 
irregular routes to radial authority in 
Subs 8F and 14F; and (5) remove in bulk 
exception in Sub 12F; and (6) remove 
restriction to traffic originating at named 
facilities and change territory to 
between the named facilities at points in 
IL, IN, MI, and WI, on the one hand, and, 
on the other, points in IL, IN, MI, and WI 
in Sub 17F. 


[FR Doc. 83-2868 Filed 2-2-83; 8:45 am] 
BILLING CODE 7035-01-M 


(Ex Parte No. 387] 
Rall Carriers; Exemptions for Contract 
Tariffs 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notices of provisional 
exemptions. 


SUMMARY: Provisional exemptions are 
granted under 49 U.S.C. 10505 from the 
notice requirements of 49 U.S.C. 
10713(e), and the below-listed contract 
tariffs may become effective on one 
day’s notice. These exemptions may be 
revoked if protests are filed. 

DATES: Protests are due within 15 days 
of publication in the Federal Register. 
appress: An original and 6 copies 
should be mailed to: Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423. 
FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7278; or 
Tom Smerdon, (202) 275-7277. 
SUPPLEMENTARY INFORMATION: The 30- 
day notice requirement is not necessary 
in these instances to carry out the 
transportation policy of 49 U.S.C. 10101a 
or to protect shippers from abuse of 
market power; moreover, the transaction 
is of limited scope. Therefore, we find 
that the exemption requests meet the 
requirements of 49 U.S.C. 10505(a) and 
are granted subject to the following 
conditions: These grants neither shall be 
construed to mean that the Commission 
has approved the contracts for purposes 
of 49 U.S.C. 10713(e) nor that the 
Commission is deprived of jurisdiction 
to institute a proceeding on its own 
initiative or on complaint, to review 
these contracts and to determine their 
lawfulness. 


1-127-83 
1-27-83 
1-28-83 
1-28-83 
1-28-83 
1-28-83 
1-26-83 
1-26-83 


1-27-83 








Board ! Chandler, and 
Fortier. Review Board No. 2, Members Carleton, Williams, 
and Ewing. Review Board No. 3, Members Krock, Joyce, and 
Dowell. 

*Review No. 1, Members Parker, Chandler, and 


Board 
Fortier. Member Parker not participating. 


This action will not significantly affect 
the quality of the human environment or 
conservation of energy resources. 

(49 U.S.C. 10505) 

Agatha L. Mergenovich, 
Secretary. 

(FR Doc. 83-2869 Filed 2-2~83; 8:45 am] 
BILLING CODE 7035-01-M 


NATIONAL FOUNDATION FOR THE 
ARTS AND THE HUMANITIES 


Visual Arts Advisory Panel (Forums); 
Meeting 


Pursuant to Section 10(a)}(2) of the 
Federal advisory Committee Act (Pub. L. 
92-463), as amended, notice is hereby 
given that a meeting of the Visual Arts 
Advisory Panel (Forums) to the National 
Council on the Arts will be held on 
February 15-16, 1983, from 9:00 a.m.—5:30 
p.m. in room 1426 of the Columbia Plaza 
Office Complex, 2401 E Street, N.W., 
Washington, D.C. 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 


determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c) (4), (6) and 9{b) of 
section 552b of Title 5, United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506, or call (202) 634-6070. 

John H. Clark, 

Director, Office of Council and Panel 
Operations National Endowment for the Arts. 
January 24, 1983. 

[FR Doc. 83-2954 Filed 2-2-83; 8:45 am] 

BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards, Subcommittee on 
Emergency Core Cooling Systems; 
Meeting 


The ACRS Subcommittee on 
Emergency Core Cooling Systems will 
hold a closed meeting on February 17 
and 18, 1983, at the General Electric 
facilities in San Jose, CA. The 
Subcommittee will continue its review 
of the GE proposed SAFER/GESTER 
ECCS licensing code. Notice of this 
meeting was published January 18, 1983 
(FR 48 2237). 

The entire meeting will be closed to 
public attendance. The meeting will be 
closed to protect proprietary information 
(Sunshine Act Exemption 4). 

The agenda for subject meeting shall 
be as follows: 

Thursday, February 17, 1983—8:30 a.m. 
until the conclusion of business Friday, 
February 18, 1983—8:30 a.m. until the 
conclusion of business. 


I have determined, in accordance with 
Subsection 10(d) of the Federal 
Advisory Committee Act, that it will be 
necessary to close this meeting to public 
attendance to protect proprietary 
information. The authority for such 
closure is Exemption (4) to the Sunshine 
Act, 5 U.S.C. 552b(c)(4). 

Dated: January 31, 1983. 

John C. Hoyle, 4 

Advisory Committee Management Officer. 
[FR Doc. 83-2990 Filed 2~2-83; 8:45 am] 

BILLING CODE 7590-01-M 


Appointments to Performance Review 
Board for Senior Executive Service 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Appointments to Performance 
Review Board for Senior Executive 
Service. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) has announced the 
following new appointments and 
reappointments to the NRC Performance 
Review Board (PRB): 

Guy A. Arlotto, Director, Division of 
Engineering Technology, RES. 

Edson G. Case, Deputy Director, Office 
of Nuclear Reactor Regulation. 

John G. Davis, Director, Office of 
Nuclear Material Safety and 
Safeguards. 

Richard C. DeYoung, Director, Office of 
Inspection and Enforcement. 

Martin G. Malsch, Deputy General 
Counsel for Domestic Licensing and 
Regulation, OGC. 

Thomas E. Murley, Director, Regional 
Operations and Generic Requirements 
Staff. 

Patricia G. Norry, Director, Office of 
Administration. 

These appointments are to three year 
terms, and are made pursuant to Section 
4314 of Chapter 43 of Title 5 of the 
United States Code. 


In addition to the above 
appointments, the following members 
are continuing on the PRB: 

Guy H. Cunningham, Executive Legal 
Director. 

Ronald C. Haynes, Regional 
Administrator, Region I. 

Clemens J. Heltemes, Deputy Director, 
Office of Analysis and Evaluation of 
Operational Data. 

John C. Hoyle, Assistant Secretary of 
the Commission. 

James G. Keppler, Regional 
Administrator, Region III. 

Ralph G. Page, Chief, Uranium Fuel 
Licensing Branch, Office of Nuclear 
Material Safety and Safeguards. 

Denwood F. Ross, Deputy Director, 
Office of Nuclear Regulatory 
Research. 

Hugh L. Thompson, Director, Division of 
Human Factors Safety, Office of 
Nuclear Reactor Regulation. 


EFFECTIVE DATE: January 7?, 1983. 


FOR FURTHER INFORMATION CONTACT: 
Patricia G. Norry, Chair, Performance 
Review Board, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
301-492-7335. 


Dated at Bethesda, Maryland, this 26th day 
of January 1983. 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Notices 


For the Nuclear Regulatory Commission. 
Jack W. Roe, 
Chairman, Executive Resources Board. 
{FR Doc..83-2979 Filed 2~2-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. STN-50-528-OL, STN-50-529- 
OL and STN-50-530-OL] 


Arizona Public Service Company, et. al. 
(Palo Verde Nuclear Generating 
Station, Units 1, 2 and 3); Assignment 
of Atomic Safety and Licensing Appeal 
Board 


Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787(a), the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has assigned the following panel 
members to serve as the Atomic Safety 
and Licensing Appeal Board for this 
operating license proceeding: Alan S. 
Rosenthal, Chairman; Stephen F. 
Eilperin, Howard A. Wilber. 


Dated: January 27, 1983. 
C, Jean Shoemaker, 
Secretary to the Appeal Board. 
[FR Doc. 83-2980 Filed 2-2-83; 8:45 am] 
BILLING CODE 7590-01-M 


(Docket Nos. 50-317 and 50-318] 


Baltimore Gas and Electric Co.; 
Granting of Relief From ASME Section 
Xi, Inservice Inspection Requirements 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
granted a relief from certain 
requirements of the ASME code, Section 
XI, “Rules for Inservice Inspection of 
Nuclear Power Plant Components” to 
Baltimore Gas and Electric Company 
(the licensee), which revised the 
inservice inspection program for Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2. The ASME Code requirements 
are incorporated by reference into the 
Commission's rules and regulations in 10 
CFR Part 50. The relief is effective as of 
its date of issuance. 

The code relief, granted in accordance 
with 10 CFR Part 50, Section 
50.55(g)(6)(i), relates to (1) Examination 
of reactor vessel closure head cladding, 
(2) Code Case N-210, “Exemption to 
Hydrostatic Tests after Repairs,” (3) 
Code Case N-307 for Centerdrilled Hole 
Ultrasonic Examination of Studs, (4) 
Increased inservice leak testing in lieu 
of hydrostatic pressure testing of the 
Class III component cooling water 
system, and (5) Hydrostatic testing of 
welds that cannot be isolated from the 
steam gerierators (Unit 2 only). 


The Commission has determined that 
the granting of this relief will not result 
in any significant environmental impact 
and that pursuant to 10 CFR 51.5(d)(4) 
an environmental impact statement or 
negative declaration and environmental 
impact appraisal need not be prepared 
in connection with this action. 

For further details with respect to this 
action, see (1) the licensee’s requests for 
relief from code requirements dated 
November 6, 1981 and December 21, 
1982 and (2) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C. 
20555, and at the Calvert County 
Library, Prince Frederick, Maryland. A 
copy of item (2) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C, 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland this 24th day 
of January, 1983. 

For the Nuclear Regulatory Commission. 
Robert A. Clark, 

Chief, Operating Reactors Branch #3, 
Division of Licensing. 

[FR Doc. 83-2981 Filed 2-2-3; 6:45 am] 

BILLING CODE 7590-01-M 


Docket No. 50-261-OLA, ASLBP No. 83- 
484-03LA] 


Carolina Power & Light Co. (H. B. 
Robinson Steam Electric Plant, Unit 2); 
Order (Setting Time and Place of 
Special Prehearing Conference) 


January 28, 1983. 

The special prehearing conference, 
scheduled for March 24, 1983, will 
commence at 9:30 a.m. local time on that 
date, in Council Chambers, Room 605, 
Florence City-County Complex, 180 
North Irby Street, Florence, South 
Carolina. 

Dated at Bethesda, Maryland, this 28th day 
of January 1983. 

It is so ordered. 

For the Atomic Safety and Licensing Board. 
Morton B. Margulies, 

Chairman, Administrative Judge. 
(FR Doc. 83-2982 Filed 2-2-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-334] 


Duquesne Light Co., Ohio Edison Co. 
and Pennsylvania Power Co.; Issuance 
of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 


issued Amendment No. 62 to Facility 
Operating License No. DPR-66 issued to 
Duquesne Light Company, Ohio Edison 
Company, and ia Power 
Company (the licensees), which revised 
Technical Specifications for operation of 
the Beaver Valley Power Station, Unit 
No. 1 (the facility) located in Beaver 
County, Pe . The amendment 
is effective as of the date of issuance. 

The amendment changes the 
Technical Specifications such that 
anticipatory reactor trip on turbine trip 
may be bypassed when the plant is at 
50% rated power or below. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connections with 
issuance of this amendment. 

For further details with respect to this 
action, see: (1) The application for 
amendment dated October 27, 1978, 
supplemented by letter dated November 
3, 1982, (2) Amendment No. 62 to License 
No. DPR-66 and (3) the Commission's 
related Safety Evaluation. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
D.C. and at the B. F. Jones Memorial 
Library, 663 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. A copy of items (2) 
and (3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 26th day 
of January, 1983. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 

Chief, Operating Reactors Branch No. 1, 
Division of Licensing. 

[FR Doc. 63-2989 Filed 2-2-83; 8:45 am] 

BILLING CODE 7590-01-M 





[Docket No. 50-302] 


Florida Power Corp.., et al.; issuance of 
Amendment to Facility Operating 
License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 61 to Facility 
Operating License No. DPR-72, issued to 
the Florida Power Corporation, City of 
Alachua, City of Bushnell, City of 
Gainesville, City of Kissimmee, City of 
Leesburg, City of New Smyrna Beach 
and Utilities Commission, City of New 
Smyrna Beach, City of Ocala, Orlando 
Utilities Commission and City of 
Orlando, Sebring Utilities Commission, 
Seminile Electric Cooperative, Inc., and 
the City of Tallahassee (the licensees) 
which revised the Technical 
Specifications (TSs) for operation of the 
Crystal River Unit No. 3 Nuclear 
Generating Plant (the facility) located in 
Citrus County, Florida. The amendment 
is effective as of the date of issuance. 

This amendment provides for the 
deferment of certain monthly channel 
functional tests of engineered 
safeguards components until Crystal 
River Unit No. 3 is shutdown for Reload 
IV. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see: (1) The application for 
amendment dated January 14, 1983, as 
supplemented January 20, 1983, (2) 
Amendment No. 61 to License No. DPR- 
72, and (3) the Commission’s related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C., 
and at the Crystal River Public Library, 
668 N.W. First Avenue, Crystal River, 
Florida. A copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory 


Commission, Washington, D.C. 20555, 
Attention: Director, Division of 
Licensing. 

Deted at Bethesda, Maryland, this 24th day 
of January 1983. 

For the Nuclear Regulatory Commission. 


John F. Stolz, 

Chief, Operating Reactors Branch No. 4, 
Division of Licensing. 

[FR Doc. 83-2984 Filed 2-2-83; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket Nos. 50-315 and 50-316] 


indiana and Michigan Electric Co.; 
Notice of issuance of Amendments to 
Facility Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 67 to Facility 
Operating License No. DPR-58, and 
Amendment No. 49 to Facility Operating 
License No. DPR-74 issued to Indiana 
and Michigan Electric Company (the 
licensee), which revised Technical 
Specifications for operation of Donald C. 
Cook Nuclear Plant, Unit Nos. 1 and 2 
(the facilities) located in Berrien County, 
Michigan. The amendments are effective 
as of the date of issuance. 

The amendments change the 
Technical Specifications to require an 
audit of Emergency Preparedness 
Programs and the Safeguards 
Contingency Plans (Security Plan) at a 
frequency of at least once per twelve 
(12) months. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendments. Prior public notice 
of these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of these amendments will 
not result in any significant 
environmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with issuance of these 
amendments. 

For further details with respect to this 
action, see: (1) The application for 
amendments dated December 9, 1982, (2) 
Amendment Nos. 67 and 49 to License 
Nos. DPR-58 and DPR-74, and (3) the 
Commission’s letter dated January 20, 
1983. All of these items are available for 
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public inspection at the Commission's 
Public Document Room, 1717 H Street, 
N.W., Washington, D.C. and at the 
Maude Reston Palenske Memorial 
Library, 500 Market Street, St. Joseph, 
Michigan 49085. A copy of items (2) and 
(3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 20th day 
of January 1983. 

For the Nuclear Regulatory Commission. 


Steven A. Varga, 

Chief, Operating Reactors Branch No. 1, 
Division of Licensing. 

[FR Doc. 83-2986 Filed 2~2-83; 8:45 am] 

BILLING CODE 7590-01-M 


[Docket Nos. 50-213, 50-245 and 50-336] 


Northeast Nuclear Energy Co., et al.; 
issuance of Amendments to Operating 
Licenses 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 88 to Provisional 
Operating License No. DPR-21 and 
Amendment Nos. 51 and 80 to Facility 
Operating License Nos. DPR-61 and 
DPR-65, to Connecticut Yankee Atomic 
Power Company, The Connecticut Light 
and Power Company, The Hartford 
Electric Light Company, Western 
Massachusetts Electric Company and 
Northeast Nuclear Energy Company (the 
licensees), which revised the 
Environmental Technical Specifications 
(TS) for operation for the Haddam Neck 
Plant and the Millstone Nuclear Power 
Station, Units 1 and 2 (the facilities). 
Haddam Neck is located in Middlesex 
County, Connecticut and Millstone 
Station is located in the Town of 
Waterford, Connecticut. The 
amendments are effective as of their 
date of issuance. 

The amendments approve changes to 
the Appendix B Environmental TS 
which are administrative in nature and 
primarily reflect organizational title 
changes. In addition, the amendment for 
Haddam Neck also approves a change 
to the upper range intake water- 
temperature sensor. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which set forth in the 
license amendments. Prior public notice 
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of these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of these amendments will 
not result in any significant 
environmental impact and that pursuant 
to 10 CFR 51.5(d)(4) and environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with issuance of these 
amendments. 

For further details with respect to 
these actions, see (1) The application for 
amendments dated June 11, 1982, (2) 
Amendment No. 88 to License No. DPR- 
21 and Amendment Nos. 51 and 80 to 
License Nos. DPR-61 and DPR-65, and 
(3) the Commission's related letter of 
transmittal. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, N.W., Washington, DC 
20555, the Russell Library, 119 Broad 
Street, Middletown, Connecticut 16457 
and at the Waterford Public Library, 
Rope Ferry Road, Route 156, Waterford, 
Connecticut. A copy of items (2) and (3) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 26th day 
of January, 1983. 

For the Nuclear Regulatory Commission. 
Dennis M. Crutchfield, 

Chief, Operating Reactors Branch No. 5, 
Division of Licensing. 

[FR Doc. 83-2985 Filed 2-2-83; 8:45 am] 
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[Docket No. 50-311] 


Public Service Electric and Gas Co., 
Philadelphia Electric Co., Delmarva 
Power and Light Co., and Atlantic City 
Electric Co.; issuance of Amendment 
to Facility Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 17 to Facility 
Operating License No. DPR-75, issued to 
Public Service Electric and Gas 
Company, Philadelphia Electric 
Company, Delmarva Power and Light 
Company and Atlantic City Electric 
Company (the licensees), which revised 
Techncial Specifications for operation of 
the Salem Nuclear Generating Station, 
Unit No. 2 (the facility) located in Salem 
County, New Jersey. The amendment is 
effective as of the date of issuance. 

The amendment modifies License 
Condition 2.C.15(b) to allow delaying 
installation of upper inspection ports in 


the steam generators until the second 
refueling outage. 

The application for amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d) (4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For futher details with respect to this 
action, see (1) The application for 
amendment dated October 7, 1982, (2) 
Amendment No. 17 to License No. DPR- 
75, and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, N.W., Washington, D.C. 
and at the Salem Free Public Library, 
112 West Broadway, Salem, New Jersey. 
A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda, Maryland, this 27th day 
of January, 1983. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 

Chief Operating Reactors Branch No. 1, 
Division of Licensing. 

[FR Doc. 83-2987 Filed 2-2-83; 8:45} 

BILLING CODE 7590-01-M 


[Docket No. 30-19101 (50-529, -260 and 
-296)] 


Tennessee Valley Authority; issuance 
of Materials License and Negative 
Declaration for the Onsite Storage of 
Low-Level Radioactive Waste at the 
Browns Ferry Nuciear Plant 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Materials License No. 01-21075- 
01 to the Tennessee Valley Authority 
(TVA or licensee) authorizing the 
receipt, possession, storage and transfer 
of low-level radioactive waste (LLRW) 
at its onsite LLRW Storage Facility at 
the Browns Ferry Nuclear Plant (BFNP) 
near Athens, Alabama. The license 
authorizes the storage of up to five years 
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of LLRW generated from the operation 
of the BFNP. The license is effective as 
of the date of issuance and the term of 
the license is five years. 

Application for storage of LLRW was 
made by TVA as requests for 
amendments to facility operating 
licenses Nos. DPR-33, DPR-52, and 
DPR-68. Notice of receipt of the 
application and offering an opportunity 
for public particpation in connection 
with the action was published in the 
Federal Register on December 11, 1980 
(45 FR 81697). For administrative 
purposes the application has been 
reviewed and the license issued 
pursuant to 10 CFR Part 30 of the 
Commission’s regulations. 

The application for amendment to the 
facility operating license complies with 
the standards and requirements of the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission's 
regulations. The Commission has made 
appropriate findings as required by the 
Act and the Commission's regulations in 
10 CFR Chapter 1, which are set forth in 
the license. 

The Commission's Office of Nuclear 
Materials Safety and Safeguards, 
Division of Fuel Cycle and Material 
Safety, has completed its safety and 
environmental reviews in support of the 
issuance of Materials License No. 01- 
21075-01. The notices of issuance and 
availability of the staff's safety 
evaluation report and environmental 
impact appraisal were published in the 
Federal Register on June 11, 1982 (47 FR 
25431) and June 17, 1982 (47 FR 26262), 
respectively. Based on the conclusions 
of the staff's environmental review and 
evaluation (47 FR 26262) that the 
issuance of the materials license will not 
significantly affect the quality of the 
human environment and that there will 
be no significant environmental impact 
from the issuance of the license, the 
Commission therefore concludes that 
this Negative Declaration is appropriate 
and an environmental impact statement 
for this particular action is not 
warranted. 

Materials License No. 01-21075-01 is 
available for public inspection at the 
Commission's Public Document Room 
1717 H Street, NW., Washington, D.C. 
and at the Local Public Document Room 
established at the Athens Public Library, 
South and Forrest Streets, Athens, 
Alabama 35611 under the Browns Ferry 
Nuclear Plant Docket Nos. 50-259, -260, 
and -296. 


Dated at Silver Spring, Maryland this 27th 
day of January, 1983. 
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For the Nuclear Regulatory Commission. 
Leland C. Rouse, 
Chief, Advanced Fuel and Spent Fuel 
Licensing Branch, Division of Fuel Cycle and 
Material Safety, NMSS. 
[FR Doc. 83-2989 Filed 2-2-83; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-266] 


Wisconsin Electric Power Co. (Point 
Beach Nuclear Plant Unit 1); 
Exemption 


Wisconsin Electric Power Company 
(the licensee) is the holder of Facility 
Operating License No. DPR-24 (the 
license} which authorizes operation of 
the Point Beach Nuclear Plant, Unit No. 
1 (the facility) at a steady state reactor 
power level not in excess of 1518 
megawatts thermal. The facility consists 
of a Westinghouse Electric Corporation 
designed pressurized water reactor 
(PWR) located at the licensee's site in 
Manitowoc County, Wisconsin. 

The license is subject to all rules, 
regulations and Orders of the 
Commission. 


i 


10 CFR 50.44(c)(3)(iii) requires a 
licensee to provide each lightwater 
nuclear power reactor with high point 
vents for the reactor coolant system, for 
the reactor vessel head, and for other 
systems required to maintain adequate 
core cooling if the accumulation of non- 
condensible gases would cause the loss 
of function of these systems. Required 
modifications are to be completed by 
the end of the first scheduled outage of 
sufficient duration beginning after July 1, 
1982. 

By letter dated June 18, 1982, the 
licensee requested an exemption to the 
schedular requirements of paragraph 
(c)(3)(iii) of 10 CFR Part 50.44. The 
licensee requests that it be granted an 
exemption until no later than January 1, 
1984 to install the reactor coolant 
system and reactor vessel head high 
point vents for the Point Beach Nuclear 
Plant, Unit No. 1. 

The licensee has stated that the 
control panels necessary to permit 
complete remote operation of the reactor 
coolant gas vent system for Point Beach 
Unit No. 1 were not available for 
installation during the Fall 1982 annual 
refueling outage for this unit. The Fall 
1982 refueling outage was the first 
scheduled outage of sufficient duration 
after July 1, 1982 to permit installation of 
the reactor cooiant gas vent system at 
Point Beach Unit 1. The licensee has 
further stated that the Point Beach Unit 


- 


No. 1 reactor coolant gas vent system 
valves and piping are installed and have 
been hydrostatically tested. Manual 
valves upstream of the vent valves are 
closed to preclude inadvertent operation 
of system. 

The licensee has further stated that 
temporary power supplies could be 
utilized to operate the reactor vessel 
head vent in the event of an accident 
occurring before final installation is 
completed. The existing Power Operated 
Relief Valves form the pressurizer high 
point vent portion of the system. These 
are fully operable. 

Delivery of the control panels 
necessary to permit remote operation of 
the reactor coolant vents system is 
expected in the Spring of 1983. The next 
scheduled outage for Point Beach Unit 
No. 1 is the Fall 1983 annual refueling 
outage. Final hookup and functional 
system testing will be accomplished 
during this outage. 

The NRC staff has reviewed the basis 
for an exemption to the RCS vents 
schedule for Point Beach Unit No. 1. The 
licensee's efforts to minimize 
inadvertent actuation by removing 
power from the power operated solenoid 
isolation valves until construction is 
completed are warranted. Since the 
likelihood that vents would be needed 
prior to the completion of the vent 
system is low, the NRC staff concludes 
that a schedular exemption to the 
hydrogen rule vents requirements (10 
CFR 50.44(c)(3)(iii)) until the system 
controls are installed and fully tested, 
but no later than January 1, 1984, is 
reasonable and that the licensee’s 
request for exemption should be 
granted. 


iil 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, the exemption requested by the 
licensee’s letter of June 18, 1982, as 
discussed above, is authorized by law 
and will not endanger life or property or 
the common defense and security, and is 
otherwise in the public interest. The 
requested exemption is hereby granted 
as follows: 


The date specified in Paragraph 
(c)(3)(iii) of 10 CFR Part 50.44 to 
complete installation of reactor coolant 
system high point vents is extended to 
no later than January 1, 1984 for the 
Point Beach Nuclear Plant, Unit No. 1. 

The Commission has concluded, 
based on the considerations discussed 
above, that: (1) Because the granting of 
this Exemption doves not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, does not create the 
possibility of an accident of a type 
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different from any evaluated previously, 
and does not involve a significant 
reduction in a margin of safety, the 
Exemption does not involve a significant 
hazards consideration, (2) there is 
reasonable assurance that the health 
and safety of the public will not be 
endangered by operation in the 
proposed manner, and (3) such activities 
will be conducted in compliance with 
the Commission's regulations and the 
granting of this Exemption will not be 
inimical to the common defense and 
security or to the health and safety of 
the public. 

The Commission has determined that 
the granting of this Exemption will not 
result in any significant environmental 
impact and that pursuant to CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with this 
action. 

This Exemption is effective upon issuance. 

Dated at Bethesda, Maryland this 25th day 
of January, 1983. 

For the Nuclear Regulatory Commission. 
Darrell G. Eisenhut, 

Director, Division of Licensing. 
[FR Doc. 83-2988 Filed 2-2-83; 8:45 am] 
BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 19456; File No. 4-208] 


American Stock Exchange, Inc., et al.; 
intermarket Trading System 


January 27, 1983. 

In the matter of; American Stock 
Exchange, Inc., Boston Stock Exchange, 
Inc., Cincinnati Stock Exchange, Inc., 
Midwest Stock Exchange, Inc., National 
Association of Securities Dealers, Inc., 
New York Stock Exchange, Inc., Pacific 
Stock Exchange, Inc., and Philadelphia 
Stock Exchange, Inc.; Order Approving 
Intermarketing Trading System. 

On December 29, 1982, the National 
Association of Securities Dealers, Inc. 
(“NASD”) and the American (“AMEX”), 
Boston (“BSE”), Cincinnati (“CSE”), 
Midwest (“MSE”), New York (“NYSE”), 
Pacific (“PSE”) and Philadelphia 
(“Phix"’) Stock Exchanges, Inc. 
{[collectively, “Intermarketing Trading 
Systems (“ITS”) participants”) jointly 
requested that the Commission, 
pursuant to Section 11A(a)(3)(B), of the 
Securities Exchange Act of 1934 (‘‘Act”’) 
and Rule 11Aa3-2 thereunder, terminate 
the status of ITS as an experimental 
system by extending its duration for an 
indefinite period.' After carefully 


Letter to George A. Fitzsimmons, Secretary, SEC, 
from Charles Forman, Chairman, ITS Operating 
Committee, dated December 29, 1982. 
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reviewing the ITS participants’ request, 
the Commission has determined to issue 
an order authorizing the participants to 
operate ITS on an indefinite basis. 


I. Background 


On March 9, 1978, the Amex, BSE, 
NYSE, PSE and Phlx jointly filed with 
the Commission a Plan for the Purpose 
of Creating and Operating an 
intermarket Communications Linkage 
(“ITS Plan”). On April! 14, 1978, the 
Commission, pursuant to Section 
11A(a)(3)(B) of the Act, issued an order 
approving the ITS Plan and authorizing 
the filing exchanges, and any other self- 
regulatory organization which agreed to 
become a participant to the ITS Plan, to 
act jointly in planning, developing, 
operating and regulating the ITS in 
accordance with the terms of the Plan 
for 120 days from the date of the order.’ 
On August 11, 1978, the Commission 
approved an extension of ITS for an 
additional year * and, on September 21, 
1979, the Commission extended that 
approval through January 31, 1983.‘ 

Following the initial approval of the 
ITS Plan, on April 17, 1978, the NYSE 
and the Phlx were the first participants 
to be linked through ITS. Subsequently, 
the Los Angeles floor of the PSE was 
linked on June 26, 1978 (the San 
Francisco floor of the PSE was linked on 
November 16, 1978) and the Amex was 
linked on August 7, 1978. On April 25, 
1978, the ITS Plan was amended to 
include the MSE which thereafter was 
linked on July 24, 1978. On February 11, 
1981, the CSE became a participant and 
was linked by way of a manual interface 
between the CSE’s National Securities 
Trading System (“NSTS”) and ITS.° On 
May 17, 1982, the NASD became a 
participant through an automated link 


* Securities Exchange Act Release No. 14661 
(April 14, 1978), 43 FR 17419, 

* Securities Exchange Act Release No. 15058 
(August 11, 1978), 43 FR 36732. 

“Securities Exchange Act Release No. 16214 
(September 21, 1979), 44 FR 56069 (“September 1979 
Exension Order”). 

5 Securities Exchange Act Release No. 17532 
{February 10, 1981), 46 FR 12919. The NSTS is a fully 
automated electronic trading system which permits 
CSE members, without the necessity of maintaining 
a physical presence on the floor of the CSE or any 
other exchange, to enter agency or principal orders 
into the system. Once entered, orders are stored, 
queued and executed by the system's computer 
according to price and time priorities. The markets 
reflected in the NSTS are updated and displayed 
instantaneously upon the entry of new or revised 
orders, the cancellation of orders or the execution of 
orders entered into the system. See Securities 
Exchange Act Release No. 19315 (December 9, 1982), 
47 FR 56236. 


between the NASD'’s Computer Assisted 
Execution System (“CAES”) § and ITS.’ 

The primary function of the ITS is to 
link the various market centers by 
routing messages between them. The 
ITS enables a broker or dealer who is 
physically present in one market center 
to transmit his own or his customer's 
order in an ITS-traded stock to another 
market center. With respect to all 
participating market centers, this is 
accomplished by the entry of an order, 
known as a “commitment to trade,” into 
a computer terminal located on the floor 
or a participating exchange, or for CAES 
market makers, on the premises of the 
CAES market makers. 

A commitment to trade is initiated by 
an originating market center by making 
an entry into a computer terminal; the 
message is then delivered or queued for 
delivery to the destination market center 
output terminal in a matter of seconds. ® 
A “commitment to trade” entered into 
the system is a firm obligation for a 
fixed period of time on the part of its 
originator to buy or sell the specified 
security.° If a commitment to trade is 
accepted by a broker or dealer at the 
receiving market center, a simplified 
message is entered into the system and 
the system immediately reports an 
execution back to the originating market 
center. If a commitment is not accepted 
during the designated time-period {i.e., 
one or two minutes, whichever period 
the sender chooses), the commitment is 
automatically cancelled. 


*CAES is a computerized order routing an 
execution facility operated by the NASD as part of 
the NASD’s NASDAQ System. 

” See Securities Exchange Act Release No. 18713 
(May 6, 1982), 47 FR 20413. The ITS/CAES interface 
is presently being operated on a pilot basis in 30 
exchange-traded securities which are not subject to 
exchange off-board trading restrictions (“Rule 19c-3 
Securities”), On Decenfber 21, 1982, the Commission 
deferred the inclusion of the remaining Rule 19c-3 
Securities in the linkage until June 1, 1983, in order 
to permit the Commission to review comments 
received in response to its release concerning a 
possible order exposure rule that might govern 
trading in those stocks included in the linkage. See 
Securities Exchange Act Release No. 19371 
(December 23, 1982), 47 FR 58287. 

* At the time of the transaction, each commitment 
is validated, assigned a unique commitment 
identification number, time stamped, and logged by 
the ITS. When received at a destination exchange 
market center, the commitment is displayed on a 
cathode ray tube terminal and printed out on an ITS 
printer. Commitments routed through the ITS/CAES 
interface to the NASD receive automatic executions 
at the best price quoted in CAES. 

* The commitment is irrevocable for that time 
period following acceptance by the System as 
chosen by the sender of the commitment to trade. 
The ITS provides two time-period options known as 
“T-1" (one-minute option) and “T-2” (two-minute 
option) {as a practical matter, senders seldom use 
the T-2 option). Thus, if the one-minute option is 
chosen, a commitment is automatically cancelled 
after the one minute if not accepted by the 
destination market center. 


II. System Performance 


Since the ITS began operating in April 
1978, the Commission has received, 
complied and analyzed a substantial 
volume of data relating to the ITS as 
part of the Commission's program to 
monitor the operation of the system. *° In 
this connection, the Commission would 
note that ITS trading commenced in 11 
securities on April 17, 1978, and as of 
November 1982, approximately one 
thousand securities were being traded 
through the system. During the 12 
months ending November 30, 1982, 1.1 
million trades were executed through 
the ITS, totalling 785 million shares. This 
compares to 927 thousand ITS trades 
totalling 538 million shares in the 
previous twelve months. Moreover, 
there has been a substantial increase in 
ITS volume relative to total volume in 
ITS stocks. For example, ITS share 
volume expanded by 37 percent during 
1981 while total share volume in ITS 
stocks increased by only 12 percent. 
Indeed, the number of trades executed 
through the ITS grew by 28 percent in 
1981 as compared with 1980, while there 
was an actual decrease in total trades in 
ITS stocks. 

As a result of this linked trading 
environment, the ITS also has provided 
a mechanism for a participant to reach a 
better price quoted in another 
participant's market center, thereby 
reducing the possibility of a “trade- 
through” "' of that market center's 
superior quotation. Indeed, in a specific 
effort to discourage trade-throughs, each 
participant has adopted, and the 
Commission has approved, trade- 
through rules which provide procedures 
for remedying trade-throughs, in the 
event that they occur.’ Subsequent to 
the adoption of the trade-through rules, 
the Commission's monitoring has 
identified less than one percent of ITS 
transactions as involving potential 
trade-throughs. In addition, the 
Commission notes that it appears that 
market professionals have, on a 


‘© See Securities and Exchange Commission, A 
Monitoring Report on the Operation of the 
Intermarket Trading System (February 1981) and 
Securities and Exchange Commission, A Report on 
the Operation of the Intermarket Trading System 
1978-1981 (June 1982) ("1982 Monitoring Report’’). 

"A “trade-through” occurs when an execution 
takes place in one ITS market center at a time when 
another ITS market center is offering a better price. 
The Commission traditionally has viewed the 
occurrence of trade-throughs as “unacceptable in an 
evolving national market system.” Securities 
Exchange Act Release No. 15671 (March 22, 1979), 
44 FR 20360, 20364 n. 35. 

‘2 Securities Exchange Act Release No. 17704 
(April 9, 1981), 46 FR 22520 (exchange trade-through 
rules); Securities Exchange Act Release No. 19249 
(November 17, 1982), 47 FR 53552 (approval of 
NASD trade-through rules). 





continuous basis, used the ITS to seek 
prices better than those displayed 
through published quotations, and that 
approximately one-third of such 
attempts have been successful. ** 


Ill. Discussion 


In mandating the development of a 
national market system (“NMS”), 
Congress expressly stated that “[nJew 
data processing and communications 
techniques create the opportunity for 
more efficient market operations” ‘ and 
that “[tjhe linking of all markets for 
qualified securities through 
communication and data processing 
facilities will foster efficiency, enhance 
competition, increase the information 
available to brokers, dealers, and 
investors, facilitate the offsetting of 
investors’ orders, and contribute to best 
execution of such orders.” “In carrying 
out Congress’ mandate, the Commission 
has taken an evolutionary approach by 
encouraging the securities industry to 
take the primary initiative in fashioning 
trading mechanisms which are 
consistent with the objectives of a NMS. 
The Commission believes that, as a 
general matter, the industry has 
responded well to changing economic 
and technological demands by 
attempting to integrate state of the art 
data processing and communications 
technology to develop new trading 
systems which have advanced the goals 
of an evolving NMS. In this respect, the 
Commission believes that ITS, CAES 
and the NSTS represent constructive 
approaches to integrating trading in 
physically dispersed locations. *® 


13In this regard, the Commission would note that 
the use of ITS as a mechanism for reaching prices 
which are superior to displayed quotations as well 
as the apparent practice of some market 
professionals to match another ITS market center's 
superior quotations in order to retain the execution 
of orders initially routed to them, suggests that some 
displayed quotations, at times, do not reflect the 
entire extent of trading interest in the markets 
disseminating those quotations. See Securities 
Exchange Act Release No. 18482 (February 11, 1982), 
47 FR 7399, 7400. Accordingly, the Commission is 
concerned that this practice may lessen the ability 
of ITS to provide increased competitive 
opportunities to its users as well as stymie the 
system's progress in the area of contributing to 
pricing efficiency. The Commission is hopeful, 
however, that the continued increase in the 
operational efficiency of the system will prompt 
more complete disclosure of trading interest in each 
participant's market center. 

Section 11A(a}{1}(B) of the Act. 

*® Section 11A(a)(1)(D) of the Act. 

** The Commission also notes that since 1978, ITS 
has provided an unique opportunity for en ITS 
participant to participate in another participant's 
opening. In this area, the Commission is encouraged 
by the continued progress of a Pre-opening Task 
Force, created by the ITS Operating Committee, in 
seeking improvements to the preopening process. 
Current ITS opening procedures require a market 
maker opening or reopening a security traded in ITS 
at a price % point or more away from the previous 


In the Commission's September 1979 
Extension Order, the Commission 
indicated that, if the ITS was to become 
a permanent feature of the NMS, the ITS 
participants “must continue to make 
improvements, changes and adaptations 
to meet the needs of people trading in 
the various market centers and to 
accommodate Commission regulatory 
requirements designed to improve order 
interaction and price protection between 
and among markets.” *” In this respect, 
the Commission indicated that “at a 
minimum, the ITS participants should 
continue their efforts to enhance the 
System to further reduce response times 
in order to increase the efficiency and 
usefulness of the system” ** and “should 
promptly take whatever steps are 
necessary to (1) arrive at a satisfactory 
basis for a linkage between the ITS and 
NSTS, and (2) conclude discussions with 
the NASD with respect to implementing 
a linkage between the ITS and over-the- 
counter market makers regulated by the 
NASD." *9 

Since the September 1979 Extension 
Order, the CSE became an ITS 
participant as of February 10, 1981, 
through a manual interface between the 
NSTS and ITS. In addition, the NASD 
became an ITS participant as of May 17, 
1982, through an automated interface 
between CAES and ITS.” Moreover, as 


day's close to send a notice to other markets 
requesting their interest in participating at various 
prices away from the previous day’s close. In this 
regard, the Commission believes that, because the 
pre-opening procedures are clearly defined, they 
should be routinely followed by market makers, 
especially since these procedures are critical to 
ensuring that an opening reflects al! buying and 
selling interest. Accordingly, the ITS participants 
should review their internal procedures to ensure 
that specialists are in full compliance with the letter 
and the spirit of the ITS pre-opening procedures and 
that prompt corrective action is taken in the event a 
specialist fails to comply with the appropriate pre- 
opening procedures. Finally, the Commission 
encoruages the ITS participants to agree upon 
standard resolutions of any damages suffered by 
specialists or market makers as a result of non- 
compliance with the pre-opening procedures. 

*? Seprember 1979 Extension Order, supra note 5 
at 2, 44 FR at 56076. 

18 Td. 

1s Id. 

2° The Commission recognizes that for CAES to be 
able to effectively prevent trade-throughs and for 
the system to operate at maximum efficiency, 
CAES' ITS order entry process must be enhanced so 
that CAES orders can be automatically entered into 
ITS without the manual intervention of a CAES 
market maker whenever an ITS exchange market is 
displaying a quotation superior to any interest in 
CAES. The NASD recently has proposed to develop 
such a capability, which would enhance CAES to 
provide for automated routing to ITS if an exchange 
market is displaying a superior quotation and no 
CAES market maker matches or betters such a 
quotation within a specified time period. The 
Commission believes that use of the interface in this 
manner does not raise concerns with respect to 
CAES being employed as an order-routing 
mechanism by the users of CAES enabling those 
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further encourage by the Commission, 
the ITS participants have continued 
their efforts to increase ITS operational 
efficiency and capacity levels. For 
example, the NYSE, has used optical 
scanner technology in developing an ITS 
“commitment card” 74 and “turn-around 
card” ?? for use on its floor. These and 
other system-wide enhancements have, 
in part, lead to the decrease of average 
response times for executed 
commitments. For instance, in 1982, the 
average response time for executed 
commitments declined from 40 seconds 
in January 1982 to 35 seconds in 
December 1982. 

The Commission also notes that the 
ITS has provided numerous other 
benefits to the securities industry and 
the investing public. For example, the 
NYSE estimates that the ITS saved 
investors approximately $40 znillion in 
1981 alone by allowing market 
professionals on one exchange to obtain 
superior prices on other exchanges for 
their customers.” In addition, ITS 
allows regional and over-the-counter 
market makers effectively to interact 
with the primary exchanges’ order flow 
both by providing a mechanism through 
which they may attract orders by 
disseminating superior quotations and 
by providing an efficient means for 
those market makers to adjust their 
principal positions, thus limiting risk. As 
a result, such market makers are better 
able to compete by using their capital 
more effectively and contributing to the 
depth and liquidity of the markets for 
ITS securities. Indeed, the Commission 
expects that the ITS participants will 
continue their efforts to ensure that all 
market makers have effective access to 
the system. 

Finally, the Commission notes that the 
ITS participants are continuing to 


users to avoid brokerage and transaction fees and 
the need for exchange membership. Accordingly, 
the Commission expects the participants to amend 
the ITS Plan by the end of the pilot phase of the 
linkage to provide for such an automated interface 

The Commission also notes that in order to 
achieve fully the Congressional goal that all 
markets for qualified securities be linked (Section 
11A(a)(1)(D) of the Act), it will be necessary in the 
future for the ITS/CAES interface to be expanded to 
include all stocks traded in the third market. The 
Commission encourages the ITS participants to 
move promptly to achieve this goal once all Rule 
19c-3 Securities are included in the interface. 

"1 The “commitment card” streamlines the 
entering of outgoing ITS commitments. In this 
respect, floor brokers may directly input outgoing 
commitments into ITS using mark sense cards 
instead of having the orders entered by an exchange 
employee. 

"The “turn-around card” prints incoming ITS 
commitments on mark sense cards at specialists’ 
locations allowing the specialist clerk to complete 
the card and enter it into the ITS without the 
necessity of using a keyboard. 

*? NYSE 1981 Annual Report at 10-11. 
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improve the system. Specifically, they 
have approved a total facilities upgrade 
of ITS, at a cost of approximately $1 
million, scheduled for completion by 
mid-1983. The ITS participants believe 
that this significant upgrade will 
improve ITS operations, expand trading 
capacity ** and enable ITS to adapt 
more readily to future system 
enhancements.”* The Commission 
believes that these systems 
enhancements represent positive and 
constructive developments by the ITS 
participants. ?” 


IV. Conclusion 


Although, as indicated in the above 
discussion, there are a number of 
aspects of ITS which deserve further 
attention and improvement, the 
development and operation of the ITS 
represents a significant achievement in 
terms of cooperation among self- 
regulatory organizations and their 
respective memberships. The system has 
grown into a major trading facility 
which has provided new and increased 
opportunities for inter-market 
competition and improved execution of 
customer orders. 

The Commission’s monitoring 
program with respect to the ITS and the 
1982 Monitoring Report support the 
participants’ request for termination of 
iTS’ experimental status. Accordingly, 
the Commission has determined to 
terminate the ITS as an experimental 
program by extending its duration for an 
indefinite period. In so doing, the 
Commission has determined that 
authorization of the ITS on an indefinite 
basis is consistent with the Act, 


**In connection with these enhancements, the 
Commission understands that the ITS participants 
are in the process of developing four standard ITS 
interfaces, any of which may be utilized by any 
participant 

*5 Initially, trading capacity will triple. In addition, 
it will be possible to expand the system further 
through the use of additional hardware. 

** The Commission would note that, to date, it has 
not received any formal submission relating to these 
enhancements. In this regard, the Commission 
would expect that the participants, prior to 
implementing these enhancements, wil) submit, for 
Commission approval, an amendment to the ITS 
Plan reflecting these system improvements. 

*’ The Commission remains concerned, however, 
that the ITS participants have yet to achieve a 
mechanism for providing for the system-wide 
protection of public limit orders. The Commission 
recognizes that the ITS participants are continuing 
to address this area and encourages them to reach 
agreement on a means to address this problem at 
the earliest possible time. Cf. Securities Exchange 
Act Release No., 14416 (January 26, 1978), 43 FR 
4354, Securities Exchange Act Release No. 15671 
(March 22, 1979), 44 FR 20360 and Securities 
Exchange Act Release No. 15770 (April 26, 1979), 44 
FR 26692, 


particularly the requirements of Section 
11A thereunder.” 
* * * * * 

It is hereby ordered, pursuant to 
Section 11A(a)(3)(B) of the Act and Rule 
11Aa3-2 thereunder, that the ITS 
participants are authorized to act jointly 
in operating the ITS in accordance with 
the ITS Plan on an indefinite basis. This 
order is subject to modification or 
revocation at any time if the 
Commission determines that such action 
is necessary or appropriate in light of 
progress made toward an NMS or 
otherwise in furtherance of the purposes 
of the Act. 


By the Commission. 
George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-2910 Filed 2-2-83; 8:45 am] 
BILLING CODE8010-01-M 


[File No. 2-26377] 


Continental Air Lines, et al.; Notice of 
Application and Opportunity for 
Hearing 


January 27, 1983. 

In the Matter of Continental Air Lines, 
Inc. and Texas International Airlines, 
Inc.; File No. 2-26377; Trust Indenture 
Act of 1939, Section 310(b)(1)(ii); notice 
of application and opportunity for 
hearing. 

Notice is hereby given that 
Continental Air Lines, Inc. 
(“Continental”) and Texas International 
Airlines, Inc. (“TXI") have filed an 
application under clause {ii) of Section 
310(b)(1) of the Trust Indenture Act of 
1939 (the “Act”) for a finding by the 
Securities and Exchange Commission 
(the Commission”) that the trusteeships 
of United States Trust Company of New 
York (the “Trust Company”) under the 
three Continental indentures and seven 
TXI indentures hereinafter described are 
not so likely to involve a material 
conflict of interest under the Act as to 
make it necessary in the public interest 
or for the protection of investors to 
disqualify the Trust Company from 
acting as trustee under such indentures. 

Section 310(b) of the Act provides, in 
part, that if an indenture trustee under 
an indenture qualified under the Act has 
or shall acquire any conflicting interest 
(as defined therein) it shall within ninety 
days after ascertaining that it has such 
conflicting interest, either eliminate such 
conflicting interest or resign. Subsection 
(1) of this Section provides, with certain 
execeptions stated therein, that a trustee 


281t should be noted that the Commission will, of 
course, continue to collect data on the ITS as part of 
its ongoing program to monitor the evolving NMS. 
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is deemed to have a conflicting interest 
if it is acting as trustee under a qualified 
indenture and is trustee under another 
indenture of the samé obligor. However, 
an issuer may sustain the burden of 
proving, on application to the 
Commission and after opportunity for 
hearing thereon, that trusteeship under a 
qualified indenture and such other 
indenture is not so likely to involve a 
material conflict of interest as to make it 
necessary in the public interest or for 
the protection of investors to disqualify 
such trustee from acting as trustee under 
one or more of such indentures. 

Continental and TXI alleges that: 

1. As of November 30, 1982, there 
were outstanding the following 
securities issued by, or in connection 
with aircraft financings involving, 
Continental: 

(a) $25,358,000 principal amount of 
3%% Convertible Subordinated 
Debentures, due May 1, 1992, issued 
under an Indenture dated as of May 1, 
1967 as amended between Continental 
and the Trust Company, as successor 
trustee. The Debentures were registered 
under the Securities Act of 1933 (the 
“Securities Act”) on Form S-1, as 
amended (File No. 2-16377). The 
Indenture was qualified under the Act. 

(b) First Security Bank of Utah, 
National Association (“First Security’), 
as owner trustee, had outstanding in 
connection with two Continental 1980 
DC-10 aircraft leveraged lease 
financings the following securities: 

(i) $28,838,614.12 principal amount of 
Loan Certificates, issued under a Trust 
Indenture and Security Agreement No. I 
dated as of August 20, 1980, between 
First Security, as owner trustee, and the 
Trust Company, as loan trustee, as 
supplemented by Trust Supplement No. 
1 dated as of August 28, 1980 and 
executed by First Security, as owner 
trustee. 7 

(ii) $28,849,704.49 principal amount of 
Loan Certificates, issued under a Trust 
Indenture and Security Agreement No. II 
dated as of August 25, 1980 between 
First Security, as owner trustee, and the 
Trust Company,-as loan trustee, as 
supplemented by Trust Supplement No 1 
thereto dated September 25, 1980 and 
executed by First Security, as owner 
trustee. 

The Loan Certificates were not 
registered under the Securities Act 
pursuant to the exemption contained in 
Section 4({2) thereof. The related Trust 
Indentures and Security Agreements 
were not qualified under the Act in 
reliance on the exemption contained in 
Section 304(b)(1) of the Act. 

The obligation for payment in respect 
of the Loan Certificates is not the 


. 





obligation of Continental, but 
is the obligation of First Security, as 
owner trustee. 

The payment of each series of Loan 
Certificates is secured by a security 
interest in favor of the Trust Company, 
as loan trustee, in the owner trustee’s 
right, title and interest in (A) a 
McDonnell Douglas DC-10-20 aircraft 
and (B) a lease of the aircraft between 
the owner trustee and Continental, 
including the right to receive rent. Upon 
the default of Continental under either 
of the leases, the owner trustee has the 
right to take possession of and sell or 
relet the related aircraft and to receive 
liquidated damages as set forth in the 
leases in lieu of rent due and to become 
due. 

2. As of November 30, 1982, there 
were outstanding the following 
securities issued by or in connection 
with aircraft financings involving, TXI: 

(a) The following Loan Participation 
Certificates were outstanding in 
connection with the five Texas 
International DC-9 aircraft trusts: 

{i) $2,253,420 principal amount of 
Class A Loan Participation Certificates 
and $250,380 principal amount of Class 
B Loan Participation Certificates, issued 
under a Trust Agreement dated as of 
January 15, 1976 between Aetna 
Insurance Company (“Aetna”) and The 
Chase Manhattan Bank (National 
Association) (“Chase”), as loan 
participants, and the Trust Company, as 
trustee. 

(ii) $1,205,280 principal amount of 
Class A Loan Participation Certificates 
and $133,920 principal amount of Class 
B Loan Participation Certificates, issued 
under a Trust Agreement dated as of 
September 1, 1976 between Aetna and 
Chase, as loan participants, and the 
Trust Company, as trustee. 

(iii) $2,217,724 principal amount of 
Class A Participation Certificates and 
$246,636 principal amount of Class B 
Loan Participation Certificates, issued 
under a Trust Agreement dated as of 
November 1, 1976 between The 
Philadelphia Saving Fund Society and 
Chase, as loan participants, and the 
Trust Company, as trustee. 

(iv) $5,838,480 principal amount of 
Class A Loan Participation Certificates 
and $648,720 principal amount of Class 
B Loan, Participation Certificates, issued 
under a Trust Agreement dated as of 
May 1, 1977 between Dollar Savings 
Bank of New York (“Dollar”) and Chase, 
as loan participants, and the Trust 
Company, as trustee. 

(v) $3,296,700 principal amount of 
Class A Loan Participation Certificates 
and $366,300 principal amount of Class 
B Loan Participation Certificates, issued 
under a Trust Agreement dated as of 


September 1, 1977 between Dollar and 
Chase, as loan participants, and the 
Trust Company, as trustee. 

The Loan Participation Certificates 
were not registered under the Securities 
Act pursuant to the exemption 
contained in Section 4(2) thereof. The 
related Trust Agreements were not 
qualified under the Act in reliance on 
the exemption contained in Section 304 
(b) (1) of the Act. All the loans made by 
the aircraft trusts to Texas International 
for the purchase of the DC-9 aircraft are 
evidenced by notes (the “Notes”). 
Payment of ninety percent of the 
aggregate principal amount of the Notes 
and one hundred percent of the 
aggregate unpaid interest on the Notes is 
guaranteed by the FAA. 

(b) The following Equipment Trust 
Certificates which were outstanding in 
connection with two Texas International 
DC-9 Series 30 aircraft equipment trusts: 

(i) $23,914,395.72 principal amount cf 
10%% Equipment Trust Certificates due 
August 1, 1994, issued under an 
Equipment Trust Agreement dated as of 
March 1, 1979 between the Trust 
Company, in its individual capacity and 
as trustee, and Texas International; and 

(ii) $24,171,539.76 principal amount of 
10%% Equipment Trust Certificates due 
October 1, 1994, issued under an 
Equipment Trust Agreement dated as of 
August 1, 1979 between the Trust 
Company, in its individual capacity and 
as trustee, and Texas International. 

The Equipment Trust Certificates 
were not registered under the Securities 
Act pursuant to the exemption 
contained in Section 4(2) thereof. The 
related Equipment Trust Agreements 
were not qualified under the Act in 
reliance on the exemption contained in 
Section 304(b)(1) of the Act. 

3. On October 28, 1982 Texcon 
Mergerco, Inc. (“Mergerco”), an indirect 
wholly-owned subsidiary of Texas Air 
Corporation (‘Texas Air’), merged in to 
Continental, with the result that 
Continental become an indirect wholly- 
owned subsidiary of Texas Air. 
Pursuant to the merger, Continental's 
3%% Convertible Subordinated 
Debentures became convertible into the 
Common Stock and 15% 20.00 
Cumulative Preferred Stock of Texas Air 
and Continental become a wholly- 
owned subsidiary of Continental 
Airlines Corporation, which is itself a 
wholly-owned subsidiary of Texas Air 
and is the holder of all of the 
outstanding common stock of Texas 
International. 

4. Although after the merger the routes 
and operations of the two airlines have 
been integrated under the name 
“Continental Airlines”, each of 
Continental and Texas International 
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continues its corporate existence and 
constitutes a separate legal and 
financial entity. Furthermore, although 
Continental and Texas International 
have cross-guaranteed certain bank and 
institutional loans, neither Continental 
nor Texas International has guaranteed 
any of the outstanding securities of the 
other with respect to which Trust 
Company acts as trustee. Accordingly, 
in the opinion of Continental and Texas 
International, the fact that after the 
merger Continental and Texas 
International are affiliated companies 
does not cause the Trust Company to 
have a conflict of interest prohibited by 
Section 310(b)(1) of the Act. 

5. Although Continental, as lessee, 
makes rental payments under the leases 
for the two Continental DC-10 aircraft 
owned by First Security Bank of Utah, 
National Association, as owner trustee, 
Continental is neither the obligor nor a 
guarantor of the Loan Certificates issued 
by First Security Bank, as owner trustee. 
Accordingly, in the opinion of 
Continental and Texas International, 
Continental is not an obligor of the Loan 
Certificates pursuant to the definition in 
Section 303(12) of the Act or within the 
meaning of Section 310(b) of the Act. 

Continental and TXI have waived 
notice of hearing, any right to a hearing 
on the issues raised by the application, 
and all rights to specify procedures 
under the Rules of Practice of the 
Commission with respect to its 
application. 

For a more detailed account of the 
matters of fact and law asserted, all 
persons are referred to said application 
which is a public document on file in the 
offices of the Commission at the Public 
Reference Room, 450 Fifth Street, NW. 
Washington, D.C. 20549. 

Notice is further given that any 
interested person may, not later than 
February 25, 1983 submit to the 
Commission, in writing, his view or any 
substantial facts bearing upon this 
application or the desirability of a 
hearing thereon. Any such 
communication or request should be 
addressed: Secretary, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting a hearing, the 
reasons for such request, and the issues 
of fact and law raised by the application 
which he desires to controvert or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. At any time after such date, the 
Commission may issue an order granting 
the application, upon such terms and 
conditions as the Commission may deem 
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necessary or appropriate in the public 
interest and the interest of investors, 
unless a hearing is ordered by the 
Commission. 

For the Commission, by the Division of 
Corporate Finance, pursuant to,delegated 
authority. 

George A. Fitizsimmons, 
Secretary. 

[FR Doc. 63-2913 Filed 2-2-83; 8:45 am] 
BILLING CODE 8010-01-M 


Midwest Stock Exchange, inc.; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing 


January 27, 1983. 

In the matter of applications of the 
Midwest Stock Exchange, Incorporated 
for Unlisted Trading Privileges in 
Certain Securities; Securities Exchange 
Act of 1934. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-1 thereunder, for unlisted 
trading privileges in the following 
stocks: 

Timeplex, Inc., Common Stock, $.01 Par 
Value (File No. 7-6422) 

Carolina Freight Corporation, Common 
Stock, $.50 Par Value (File No. 7-6423) 

Allied Corporation, $6.74 Cumulative 
Conveitible Preferred A, No Par Value 
(File No. 7~-6424) 

Allis Chalmers Corporation, $5.875 
Cumulative Convertible Preferred C, 
No Par Value (File No. 7-6425) 

American General Corporation, 
Convertible Series B Preferred, No Par 
Value (File No. 7-6426) 

American General Corporation, $3.25 
Convertible Junior Preferred, $1.50 Par 
Value (File No. 7-6427) 

Anheuser Busch Companies, Inc., $3.60 
Preferred Series A Convertible, No 
Par Value (File No. 7-6428) 

Associated Dry Goods Corporation, 
$4.75 Cumulative Convertible 
Preferred A, $50 Par Value (File No. 7- 
6429) 

Beatrice Foods Co., $4 Cumulative 
Convertible 2nd Preferred, No Par 
Value (File No. 7-6430) 

Beatrice Foods Co., $3.38 Cumulative 
Convertible A, No Par Value (File No. 
7-6431) 

Bendix Corporation, 9%% Cumulative 
Convertible Preferred B, No Par Value 
(File No. 7-6432) 

Cooper Industries, Inc., $2.90 Cumulative 
Convertible Preferred, $1 Par Value 
(File No. 7-6433) 

Crown Zellerbach Corporation, $4.625 
Cumulative Convertible Preferred A, 
No Par Value (File No. 7-6434) 


DiGiorgio Corporation, $2.25 Cumulative 
Convertible Preferred B, No Par Value 
(File No. 7-6435) 

FMC Corporation, $2.25 Cumulative 
Convertible Preferred, No Par Value 
(File No. 7-6436) 

Fairchild Industries, Inc., Convertible 
Preferred A, No Par Value (File No. 7- 
6437) 

Flexi Van Corporation, $2.75 Cumulative 
Convertible Preferred, $1 Par Value 
(File No. 7~6438) 

GAF Corporation, $1.20 Cumulative 
Convertible Preferred, $1 Par Value 
(File No. 7-6439) 

General Cinema Corporation, Series A 
Cumulative Convertible Preferred, $1 
Par Value (File No. 7-6440) 

General Dynamics Corporation, $4.25 
Cumulative Convertible Preferred A, 
$1 Par Value (File No. 7-6441) 

Georgia Pacific Corporation, Convertible 
Preferred A, No Par Value (File No. 7- 
6442) 

Georgia Pacific Corporation, Cumulative 
Convertible Preferred B, No Par Value 
(File No. 7-6443) 

Georgia Pacific Corporation, Adjustable 
Rate Convertible Preferred C, No Par 
Value (File No. 7-6444) 

Goodrich, B. F. Co. $3.125 Cumulative 
Convertible Preferred C, $1 Par Value 
(File No. 7-6445) 

Household International Inc., $2.50 
Cumulative Convertible Voting 
Preferred C, No Par Value (File No. -7- 
6446) 

Household International Inc., $6.25 
Cumulative Convertible Voting 
Preferred D, No Par Value (File No. 7- 
6447) 

Ingersoll Rand Co., $2.35 Corporation, 
Cumulative Convertible Preferred B, 
No Par Value (File No. 7-6448) 

Integrated Resources Inc., $3.03 
Cumulative Convertible Preferred, $1 
Par Value (File No. 7-6449) 

International Harvestor Co., $5.76 
Cumulative Convertible Preferred C, 
No Par Value (File No. 7-6450) 

International Telephone & Telegraph, 
$4.50 Cumulative Convertible 
Preferred I, No Par Value (File No. 7- 
6451) 

International Telephone & Telegraph, $4 
Cumulative Convertible Preferred K, 
No Par Value (File No. 7-6452) 

Jewel Companies, Inc., $2.31 Cumulative 
Convertible Preferred A, $1 Par Value 
(File No. 7-6453) 

Koppers Company Inc., $10 Convertible 
Preferred, No Par Value (File No. 7- 
6454) 

Mark Controls Corporation, $1.20 
Preferred A, $1 Par Value (File No. 7- 
6455) 

Mattel Incorporated, $25 Convertible 
Preferred A, $1 Par Value (File No. 7- 
6456) 


McDetmott Inc., $2.20 Cumulative 
Convertible Preferred A, $1 Par Value 
(File No. 7-6457) 

Natomas Company, $4 Cumulative 
Convertible Preferred C, $1 Par Value 
(File No. 7~6458) 

Northwest Energy Co., $2.125 
Cumulative Convertible Preferred A. 
$1 Par Value (File No. 7-6459) 

Pitney Bowes Inc., $2.12 Cumulative 
Preferred, No Par Value (File No. 7- 
6460) 

RCA Corporation, $4 Cumulative 
Convertible ist Preferred, B, No Par 
Value (File No. 7-6461) 

RCA Corporation, $2.125 Cumulative 
Convertible Preferred, No Par Value 
(File No. 7-6462) 

Rohr Industries Incorporated, $3.125 
Cumulative Convertible Preferred, B, 
$1 Par Value (File No. 7-6463) 

Rowan Companies Inc., $2.4375 
Cumulative Convertible Preferred, A, 
$1 Par Value (File No. 7-6464) 

Tesoro Petroleum Corporation, $2.16 
Cumulative Convertible Preferred, $1 
Par Value (File No. 7-6465) 

Time Inc., $1.575 Cumulative 
Convertible Preferred, B, $1 Par Value 
(File No. 7~6466) 

Trans World Corporation, $2 
Cumulative Convertible Preferred, A, 
No Par Value (File No. 7-6467) 

Trans World Corporation, $1.90 
Cumulative Convertible Preferred, B, 
No Par Value (File No. 7-6468) 

Transco Energy Co., $3.875 Cumulative 
Convertible Preferred, No Par Value 
(File No. 7-6469) 

Union Pacific $7.25 Convertible 
Preferred, No Par Value (File No. 7- 
6470) 

United States Steel Corporation, 
Adjustable Rate Cumulative 
Preferred, No Par Value (File No. 7- 
6471) 

United Technologies Corporation, $3.875 
Cumulative Convertible Preferred, C, 
$1 Par Value (File No. 7-6472) 

United Technologies Corporation, $2.55 
Cumulative Convertible Preferred, $1 
Par Value (File No. 7-6473) 

US LIFE Corporation, $2.25 Convertible 
Preferred, D, $1 Par Value (File No. 7- 
6474) 

Western Air Lines Inc., $2 Cumulative 
Convertible Preferred, A, No Par 
Value (File No. 7-6475) 

Western Union Corporation, 4.60% 
Cumulative Convertible Preferred, A, 
$100 Par Value (File No. 7-6476) 

Western Union Corporation, 4.90% 
Cumulative Convertible Preferred, C, 
$100 Par Value (File No. 76477) 

Weyerhaeuser Company, $2.80 
Cumulative Convertible Preferred, 
$100 Par Value (File No. 7-6478) 





Weyerhaeuser Company, $4.50 
Cumulative Convertible Preferred, A, 
$1 Par Value (File No. 7-6479) 

Wheelabrator Frye Inc., 8.25% 
Cumulative Convertible Preferred, A, 
$1 Par Value (File No. 7-6480) 

Wheelabrator Frye Inc., Cumulative 
Convertible Preferred, B, $1 Par Value 
(File No. 7~-6481) 

Woolworth FW Co., $2.20 Cumulative 
Convertible Preferred, A, No Par 
Value (File No. 7-6482) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before February 18, 1983 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the applications if it finds, 
based upon all the information available 
to it, that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-2911 Filed 2~2-83; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 19455; SR-NASD-82-20] 


National Association of Securities 
Dealers, Inc.; Order Approving 
Proposed Rule Change 


January 27, 1983. 


The National Association of Securities 
Dealers, Inc. (“NASD”) submitted on 
October 12, 1982, a proposed rule change 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
and Rule 19b-4 thereunder, to require 
additional disclosure concerning foreign 
securities and American Depositary 
Receipts (“ADRs”) on the NASD’s 
NASDAQ system, and to give the NASD 
additional authority to suspend these 
securities from NASDAQ. This rule 
change consists of modifications to 
Section C of Part II of Schedule D of the 
NASD's By-Laws, which govern the 
authorization of foreign securities and 
ADRs for inclusion of NASDAQ. 

The rule changes are generally 
intended to respond to concerns raised 


by the Commission's staff regarding the 
inclusion on NASDAQ of foreign 
securities and ADRs that are not 
registered with the Commission 
pursuant to Section 12(g) of the Act, and 
thus are not subject to full Commission 
reporting requirements or administrative 
remedies. Although the Commission 
staff urged that the NASD require full 
Section 12(g) registration of these 
securities, the NASD Board of 
Governors concluded that the 
Commission concerns could be 
addressed through the proposed rule 
change requiring additional disclosure 
by the issuers of these securities." 

The NASD’s proposed rule change 
requires for initial or continued 
inclusion on NASDAQ that financial 
information concerning the issuer of the 
foreign security or security underlying 
an ADR * be made available on a timely 
basis to shareholders and the NASD. 
This information must be independently 
certified in accordance with the 
generally accepted accounting practices 
of the issuer's country of domicile.* As a 
condition of continued authorization, a 
foreign issuer would also be required to 
disclose any material information 
promptly to the public by attempts to 
disseminate this information in the 
United States through international wire 
services or the media. In addition, the 
proposed rule change provides that 
foreign securities shall be subject to 
deletion from NASDAQ if the 
Commission suspends trading in the 
security under Section 12(k) of the Act 
and the NASD finds that deletion would 
be consistent with the public interest. 
Furthermore, the proposed rule change 
provides that foreign issuers whose 
principal marketplace fails to coordinate 
its regulatory activities with the NASD 
will not be newly authorized or continue 
to be authorized for inclusion on 
NASDAQ. 

Notice of the proposed rule change 
and its terms were given in Securities 
Exchange Release No. 19169 (October 
22, 1982) and published in the Federal 
Register (47 FR 49772) on November 2, 


! The Commission notes that it has proposed 
modifications to Rule 12g3-2 under the Act, that if 
adopted, would, among other things, require Section 
12(g) registration of foreign securities and securities 
underlying ADRs included on NASDAQ. The NASD 
rule changes, however, would supplement these 
proposed Commission rule changes. 

*The NASD clarified that this information 
requirement applies to the issuer of a security 
underlying an ADR trading on NASDAQ, rather 
than the issuer of the ADR itself, in Amendment No. 
1 to SR-NASD-82-20, submitted to the Commission 
on January 17, 1983. 

* This information dissemination provision will 
not become effective until 6 months after the date of 
the approval of the rule changes, in order to provide 
issuers time in which to comply with its 
requirements. 
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1982. No comments were received with 
respect to the proposed rule change. The 
Commission finds that the proposed rule 
change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
the NASD, and, in particular, the 
requirements of Sections 15A and the 
rules and regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 83-2909 Filed 2-2-83; 8:45 am} 
BILLING CODE 6010-01-M 


[Release No. 34-19454; File No. SR-NYSE- 
83-4] 


Self-Regulatory Organizations; 
Proposed Rule Change by New York 
Stock Exchange, Inc., Relating to the 
Proposed Rule Change Altering the 
Qualification Requirements for 
Supervisory Analysis 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78 s (b)(1), notice is hereby given 
that on January 20, 1983, the New York 
Stock Exchange, Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, II and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The proposed rule change would alter 
the qualification examination 
requirements for supervisory analyst. In 
lieu of full CFA designation, completion 
of only CFA Level I would be 
acceptable. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
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prepared summaries, set forth in 
sections (A), (B) and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


Rule 344 requires a supervisory 
analyst candidate to either pass an 
Exchange Supervisory Analyst 
Examination or present evidence of 
having earned a Chartered Financial 
Analyst (CFA) designation and pass the 
part of the Exchange Supervisory 
Analyst Examination dealing with 
Exchange rules on research standards. 
The Exchange believes that completion 
of CFA Level I in lieu of the existing 
requirement for full CFA designation 
(requires completon of Level I,.II and III) 
would provide sufficient analytical 
knowledge to insure proper performance 
of the required tasks. Supervisory 
analysts successfully completing CFA 
Level I would still be required to 
complete the part of the Exchange 
examination dealing with Exchange 
rules. The proposed amendment is 
intended to alter the qualification 
requirements for supervisory analysts as 
set forth above. 


Statutory Basis for the Proposed Rule 
Change 


The proposed rule change is 
consistent with Section 6(c){3)(A) of the 
Act in that it insures that the Exchange 
will examine and verify the 
qualifications of natural persons 
associated with a member organization 
to ensure that they meet the standards 
of training, experience and competence 
as are prescribed by the rules of the 
Exchange. 


B. Self-Regulatory Organization's 
Satement on Burden on Competition 


The proposed rule change does not 
impose any burden on competition. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Exchange Received from 
Members, Participants, or Others 


The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 


publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 
A. By order approve such proposed rule 
change, 
or 
B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Branch, 
450 Fifth Street, NW., Washington, D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 


For the Commission by the Division of 
Marketing Regulation, pursuant to delegated 
authority. 

Dated: January 27, 1983. 

George A. Fitzsimmons, 
Secretary. 

{FR. Doc. 63-2912 Filed 2~2-83; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


Texas; Region Vi—Advisory Council 
Meeting 


The Small Business Administration— 
Region VI—Advisory Council, located in 
the geographical area of Houston, 
Texas, will hold a public meeting from 
12:00 noon until 4:00 p.m., Wednesday 
March 2, 1983, at the University of 
Houston, Continuing Education Center, 
2nd Floor, in the Gemini Room, located 
at 4800 Calhoun, Houston, Texas, to 
discuss such business as may be 
presented by members of the District 
Council, the staff of the U.S. Small 
Business Administration, and others 


attending. For further information, write 
or call Donald D. Grose, District 
Director, U.S. Small Business 
Administration, 2525 Murworth, Suite 
112, Houston, Texas 77054—{713) 660- 
4409. 


Dated: January 26, 1983. 
Jean M. Nowak, 
Acting Director, Office of Advisory Councils. 


{FR Doc. 83-2978 Filed 2-2-83; 8:45 am] 
BILLING CODE 8025-01-M 


(Deciaration of Disaster Loan Area #2074; 
Amt #1) 


‘Louisiana; Declaration of Disaster 


Loan Area 


Declaration #2074 (See 48 FR 2886) is 
amended in accordance with FEMA's 
declaration of January 11, 1983, to 
include Avoyelles, Caldwell, 
Evangeline, Franklin, Lincoln, 
Morehouse, Richland, Union, and 
Vernon Parishes and adding the 
adjacent Parishes of Acadia, Cameron, 
Concordia, East Carroll, Jackson, 
Jefferson Davis, Madison, St. Landry, 
Tensas, and West Carroll in the State of 
Louisiana. 

All other information remains the 
same, i.e., the termination date for filing 
applications for physical damage is 
close of business on March 14, 1983, and 
for economic injury until the close of 
business on October 11, 1983. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008). 
Dated: January 21, 1983. 
Heriberto Herrera, 
Acting Administrator. 
[FR Doc. 83-2977 Filed 2-2-83; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
[Public Notice CM-6/600] 


Fine Arts Committee; Meeting 


The Fine Arts Committee of the 
Department of State will meet on 
Saturday, February 19, 1983 at 10:00 a.m. 
in the Diplomatic Reception Rooms. The 
meeting will last approximately until 
11:30 a.m. and is open to the public. 

The agenda for the committee meeting 
will include a summary of the work of 
the Fine Arts Office since its last 
meeting in March 1982, the 
announcement of all gifts and loans in 
calendar year 1982 and a discussion of 
the role of the Fine Arts Committee in 
the future. 

Public access to the Department of 
State is controlled. Members of the 
public wishing to take part in the 
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meeting should telephone the Fine Arts 
Office by Monday, February 14, 1983, 
telephone (202) 632-0298 to make 
arrangements to enter the building. The 
public may take part in the discussion 
as long as time permits and at the 
discretion of the chairman. 


Dated: January 18, 1983. 


Clement E. Conger, 
Chairman, Fine Arts Committee. 


[FR Doc. 83-2880 Filed 2-2-83; 8:45 am} 
BILLING CODE 4710-01-M 


[Public Notice CM-8/599] 


Advisory Committee on International 
Investment, Technology, and 
Development; Meeting 


The Department of State will hold a 
meeting of the Working Group on 
Multinational Investment Standards for 
MNEs and U.N. Activities of the 
Advisory Committee on International 
Investment, Technology, and 
Development on Thursday, February 24, 
1983, from 10:00 a.m. to 1:00 p.m. in 
Room 1207 at the Department of State, 
2201 C Street, NW., Washington, D.C. 
20520. The meeting will be open to the 
public. 

The purpose of the meeting will be to 
discuss continuation of the negotiations 
within the U.N. on a Code of Conduct 
for Transnational Corporations; the 
activities of the U.N. Centre on 
Transnational Corporations; the 
developments within the OECD relating 
to the Guidelines for Multinational 
Enterprises. 

Requests for further information on 
the meeting should be directed to Philip 
T. Lincoln, Jr., Department of State, 
Office of Investment Affairs, Bureau of 
Economic and Business Affairs, 
Washington, D.C. 20520. He may be 
reached by telephone on (area code 202) 
632-2728. 

Members of the public wishing to 
attend the meeting must contact Mr. 
Lincoln's office in order to arrange 
entrance to the State Department 
building. 

The Chairman of the Working Group 
will, as time permits, entertain oral 
comments from members of the public 
attending the meeting. 


Dated: January 25, 1983. 


Diana M. Montgomery, 
Acting Executive Secretary. 


[FR Doc. 83-2879 Filed 2-2-83; 8:45 am] 
BILLING CODE 4710-01-M 


[Public Notice CM-8/598] 


Study Group 7 of the U.S. Organization 
for International Radio Consultative 
Committee (CCIR); Meeting 


The Department of State announces 
that Study Group 7 of the U.S. 
Organization for the International Radio 
Consultative Committee (CCIR) will 
meet on February 18, 1983 at the U.S. 
Naval Observatory, Room 300, Building 
52, 34th and Massachusetts Avenue, 
NW., Washington, D.C. The meeting will 
begin at 8:30 a.m. 

Study Group 7 deals with time-signal 
services by means of 
radiocommunications. The purpose pf 
the meeting is to review the progress of 
work in preparation for the international 
Study Group 7 meeting to be held in 
November 1983. 

Members of the general public may 
attend the meeting and join in the 
discussions subject to the instructions of 
the Chairman. Requests for further 
information should be directed to Mr. 
Gordon Huffcutt, State Department, 
Washington, D.C. 20520 (telephone (202) 
632-2592). 

Dated: January 18, 1983. 

Gordon L. Huffcutt, 

Chairman, U.S. CCIR National Committee. 
[FR Doc. 83-2878 Filed 2~2-83; 8:45 am] 

BILLING CODE 4710-07-M 


[Public Notice CM-8/601] 


Shipping Coordinating Committee; 
Subcommittee on Safety of Life at Sea; 
Meeting 


The Working Group on 
Radiocommunications of the 
Subcommittee on Safety of Life at Sea 
will conduct an open meeting on April 
19, 1983, at 2:00 P.M. This meeting is 
being held in conjunction with the Radio 
Technical Commission Maritime 
(RTCM) at their Assembly meeting in 
Savannah, Georgia at the Hyatt Regency 
Hotel. 

The purpose of the meeting is to 
prepare position documents for the 
Twenty-sixth Session of the 
Subcommittee on Radiocommunications 
of the International Maritime 
Organization (IMO) to be held in 
London on September 12, 1983. In 
particular, the working group will 
discuss the following: 

—Performance standards for shipboard 
radio equipment 

—Maritime distress system 

—Digital selective calling 

—Matters related to CCIR Study 

Group 8 
—Satellite EPIRBs 
—Narrow Band Direct Printing. 
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Members of the public may attend up 
to the seating capacity of the room. 

For further information contact Mr. R. 
L. Swanson, U.S. Coast Guard (G-TPP- 
3/63), Washington, D.C. 20593. - 
Telephone: (202) 426-1231. 


Dated: January 19, 1983. 
Gordon S. Brown, 
Chairman, Shipping Coordinating Committee. 
[FR Doc. 83-2881 Filed 2-2-83; 8:45 am] 
BILLING CODE 4710-07-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


information Collection Disapproval 


On August 9, 1982, the Federal 
Aviation Administration (FAA) issued 
Special Federal Aviation Regulation 
(SFAR) No. 44-5 [49 FR 35156; August 12, 
1982]. In that SFAR, the FAA lifted a 
number of restrictions on the trading of 
slots. On September 27, 1982, the FAA 
amended SFAR 44-5. In both SFAR 44-5 
and the Amendment thereto carriers 
were reminded that the prohibition 
against selling slots was continued. In 
order to verify that slots involved in a 
trade were not involved in a sale, the 
agency in the Amendment to SFAR 44-5 
stated that a carrier obtaining a slot 
would have to make an affirmative 
statement that the transaction did not 
involve consideration other than slots. 
This statement was required to be 
submitted to API-1 as part of any 
request for approval for trade of slots or 
position in the slot selection process by 
a principal! of that airline. 

On November 29, 1982, the Office of 
Management and Budget (OMB), in 
accordance with the Paperwork 
Reduction Act, approved the forms used 
for submission of slot allocation and 
trade requests. In their approval of this 
form, OMB stated as follows: 


OMB approves the use of this form for 
maintaining slot capacity restrictions 
provided that FAA eliminates the 
requirement that a principal of each of the 
airlines involved in a trade make an 
affirmative statement that the transaction did 
not involve consideration other than slots. 
FAA must publish a notice in the Federal 
Register that this requirement has been 
dropped. 


The purpose of this Notice is to advise 
all conerned parties in accordance with 
the direction received from OMB. 

Although this statement need no 
longer be submitted with slot trade 
requests, all parties are reminded that 
the prohibition against selling slots is 
continued. The agency will continue to 
monitor (in some situations this may 
include auditing of appropriate carrier 
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records) slot trades to ensure that this 
restriction is not violated. 


issued in Washington, D.C., on January 12, 
1983. 
J. E. Murdock II, 
Chief Counsel. 
[FR Doc. 83-2807 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-62-M 


{Summary Notice No. PE-83-2] 


Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions issued 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 


SUMMARY: Pursuant to FAA's 
rulemaking provisions governing the 


Petitioner 


Department of the Army 


Kodiak Western Alaska Airlines, inc 


The Pittston Coal Group 


20044 | Air Transport Assn. of America 


Amway Corp... 


Joe Ware Flying Service 


| United States Hang Gliding Assn., Inc 


| Ransome Airlines..... 


| Cameron Balloons, Ltd.. 
McDonnell Douglas Corp 
LifElING, INC.........0000 


| Embraer S.A 


Dispositions of Petitions for Exemption 


Docket 


No Petitioner 


| 


23253 | Suburban Airlines, inc 


23421 | Bell Helicopter Textron 


23264 | ist Lt. Paul A. Corbin, USAF 


23392 Beaver Aviation Service, Inc... 


application, processing, and disposition 
of petitions for exemption (14.CFR Part 
11), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Chapter I), 
dispositions of certain petitions 
previously received and corrections. The 
purpose of this notice is to improve the 
public’s awareness of, and participation 
in, this aspect of FAA's regulatory 
activities. Neither publication of this 
notice nor the inclusion or omission of 
information in the summary is intended 
to affect the legal status of any petition 
or its final disposition. 

DATE: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before Februfiry 23, 1983. 


ADDRESS: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 


PETITIONS FOR EXEMPTION 


4947 


Counsel, Attn: Rules Docket (AGC-204), 
Petition Docket No. ———, 800 
Independence Avenue, S.W., 
Washington, D.C. 20591. 


FOR FURTHER INFORMATION CONTACT: 
The petition, any comments received 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (AGC-204), Room 916, 
FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington, D.C. 20591; telephone (202) 
426-3644. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington, D.C., on January 27, 
1983. 

John H. Cassady, 


Assistant Chief Counsel, Regulations and 
Enforcement Division. 


Regulations affected 


| 14 CFR 91.73 (a) and (b) 


| 14 CFR 135.203(a)(1) 
| 14 CFR 91.31(e)(9) 


14 CFR 61.63(b) and 121.437(c) 


14 CFR 61.58(c) 


14 CFR 135.243{b\(3) 


| 14 CFR 103.1 (a) and (b) 


| 14 CFR 135.63(c)(8) 


14 CFR 91.42(c) 


14 CFR 61.57 


14 CFR 61.118 


| 14 CFR 25.571(e)(2) 


Regulations affected 


14 CFR 121.61(c)(1) 


| 14 CFR 21.271 


14 CFR 61.73(g)(5) 


14 CFR 141.91(a) 


Description of relief sought 


To conduct tactical night vision flight training without lighted external aircraft 
lights. 

To permit petitioner to conduct day visual flight rule (VFR) operations below 
500 feet MSL when outside controlled airspace, subject to certain conditions 
and limitations 

To allow such momentary flight as is necessary for takeoff and landing 
through the prohibited range of the limiting height-velocity envelope for the 
helicopter in their area of operations. 


.| An extension of Exemption 2965A to permit petitioner, its member airlines and 


any other Part 121 certificate hoider and its pilot employees to be issued an 
additionai category and class rating to that person's pilot certificate subject 
to certain conditions and limitations. 


| To permit petitioner's company pilots to complete a 24-month pilot-in-com- 


mand check for the Bosing 727 in an FAA-approved simulator. 
Reconsideration of denial of Exemption 3586 to allow petitioner to serve as 

pilot in command of his single engine Bonanza aircraft in day visual flight 

rule (VPR) conditions, even through he does not possess an instrument 


rating. 


.| To permit the operation of two-place unpowered vehicies of not more than 


155 pounds for purposes of sport and recreation or flight instruction. 

Extension of Exemption 3316 to permit petitioner, during scheduled passenger 
carrying operations conducted under Part 135, to take off with a load 
manifest lacking the identification of crewmembers and their crew position 
assignments subject to certain conditions. 

To permit petitioner to operate hot air balloons over populated areas. 

To permit petitioner's employees to act as pilot in command of certain aircraft 
without having made three takeoffs and landings within the preceding 90 
days in an aircraft of the same type 


| To allow petitioner's private pilots to be reimbursed for fuel when serving on 


Official Lifeline missions. 
To allow Embraer EMB-120 aircraft to be certificated without meeting the 
propeller blade impact requirements. 


Description of relief sought disposition 


| To permit an employee of Suburban Airlines Division of Reading Aviation 


Service, Inc., to serve as director of maintenance although he does not 
meet the 5-year experience requirements Withdrawn 11/15/82. 

To provide that in lieu of allowing a manutacturer to issue an airworthiness 
approval tag (FAA Form 8130-31) for parts of each product, he may provide 
a statement on shipping documents or other appropriate vehicle identifying 
the approval basis (T.C., P.C., T.S.0.) for the production of the items and 
attesting to their airworthiness. Withdrawn 12/7/82. 


..| To permit petitioner to apply for a type rating in the Boeing 707/720 aircraft, 


although he does not possess an official U.S. Armed Forces record of a 
military checkout as pilot in command. Withdrawn 12/5/82. 

To permit petitioner to conduct training at a satellite base located more than 
25 nautical miles from the main base of operation. Granted 1/12/83. 
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Aermediterranea-Linee Aeree Mediterranee, 
S.P.A. (Aermediterranea). 


| 


Air Transport Assn. on behalf of Delta, Eastern, | 


Northwest, and Trans Worid. 


Puerto Rico Int'l. Airlines, inc. (Prinair) ... 


TONMECO, IAC.......-.-cece-reenreeee 
Miami Air Lease, INC..........-0000 
Northern Pacific Transport, Inc. (NPT)... 


Hammonds Commuter Airlines .... 





Arrow, Airways Inc.... 
ee 
Sealand Helicopters, inc.... 


Airborne Express, inc... 


| 


(FR Doc. 83-2806 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-13-™ 





Proposed Advisory Circular— 
Guidelines on the Marking of 
Powerplant instruments; Transport 
Category Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Proposed Advisory Circular; 
extension of comment period. 


SUMMARY: This notice announces an 
extension of the comment period for 
Proposed Advisory Circular 20-88A, 
Guidelines on the Marking of 
Powerplant Instruments (48 FR 1583; 
January 13, 1983). This AC is proposed 
to include recommended limit markings 
for conditional ratings, transients, and 


14 CFR Portions of Parts 21 and 125 


14 CFR 61.131 


4 14 CFR 135.261.... 


14 CFR 121.391(e) 


| 44 CFR 91.50(a), 135.158 


.| 14 CFR 91.39(b) 125.1(b)(2) 


| 14 CFR 135.107.......... 


4 14 CFR 121.583(a)(8) . 








| 14 CFR 43.3(h) 


14 CFR 91.307 


| 14 CFR 23.1325(6)(3) 


Wh 0G CTA OT sccncccnccrnesctcoveninsensscinercosqusnasmactioypesaascnctioa 


14 CER 135. 16BQD)(G) ....00-..2e-recesceorerescencesersneenenennenen ses 


| 14 CFR 91.31(a) 


| 14 CFR 135.261(b) 


96 CVE SBT III cccccrccceccrecerccnsvsovernerseesee 


| 14 CFR Portions of Parts 121 


| 14 CFR 121.291(b).... 


Description of relief sought disposition 


To permit trainees of petitioner to complete a practical test for the issuance of 
@ type rating to be added to any grade of pilot certificate that includes the 
iterns and procedures for testing in an airplane simulator. Granted 1/12/83. 

To permit petitioner to operate two leased U.S.-registered DC-9-32 aircraft 
using an FAA-approved minimum equipment list and to maintain the aircraft 
with an FAA-approved continous airworthiness maintenance and inspection 
program. Granted 1/11/83. 

To permit petitioner to apply military flight time towards the 50 hours helicopter 
time required for a commercial pilot certificate. Denied 1/11/83. 

Amendment and extension of Exemption No. 3105 to permit petitioner to 
operate a helicopter in helicopter hospital emergency medical evacuation 
service without complying with the duty-time limitations. Granted 1/11/83. 

To permit certain airlines to maintain less than the required number of required 
flight attendants on board an aircraft during intermediate stops when 
passengers remain on Board until March 1, 1983. Granted 1/13/83. 

An amendment tc and an extension of Exemption No. 3175 to permit 
petitioner to operate its DeHavilland Heron aircraft without an operating pitot 
heat indicating system. The amendment is necessary in order to provide 
relief from § 135.158 in lieu of §91.50 since §91.50 has been revoked. 
Granted 1/19/83. 

To relieve petitioner from the requirement to install an alternate static air 
source with @ suitable valve and placard located on the instrument panei of 
its five models of aircraft. The aircraft are limited to day VFR only with flight 
into known icing conditions prohibited, and the aircraft are for exclusive use 
@s aerobatic machines. Denied 11/5/82. 

To pernnit petitioner and its affiliated companies to operate an inspection 
Program for its helicopters in accordance with § 91.217. Granted 1/13/83. 

| To permit petitioner to operate the Embraer EMB-110 Pi and P2, “Bandier- 
ante” airplanes under the provisions of Part 135 at a maximum take-off 
gross weight of 13,007 pounds, without accomplishing all the modifications 

required by SFAR 41. Dennied 1/18/83. 

To reconsider Denial of Exemption No. 3618 to permit petitioner to operate its 

Douglas DC-68 (cargo service only) aircraft, Serial No. 45515, at a 55% 

increased zero fuel and landing weight. Granted 1/18/83. 


..| To permit petitioner to operate its restricted category jet packet-equipped C- 


82A aircraft in the compensated private carriage of cergo under applicable 
provisions of Part 125. Denied 1/18/83. 

Extension of Exemption No. 2923 to permit petitioner to operate helicopters in 
hospital emergency service without meeting the flightcrew duty time limita- 
tions. Granted 1/13/83. 


..| To permit petitioner to operate its aircraft under Visual Flight Rules using 


company flight following and company radio communications in lieu of filing 
a flight pian. Denied 1/13/83. 


.| To permit petitioner to operate certain aircraft in scheduled and on-call/on-_ 


demand charter flight operations with 20 fare paying passenger seats 
without a flight attendant. Denied 1/14/83. 
To permit petitioner to perform certain prescribed proficiency check maneuvers 
during ‘scheduled revenue flights. Denied 1/14/83. 
To permit petitioner to operate its DC-8-63 aircraft in passenger service 
| without performing a partial demonstration of emergency evacution proce- 
dures. Denied 1/13/83. 


| To provide transportation for a dependent of an employee of petitioner on its 


cargo aircraft without the dependent being accompanied by the employee 
Denied 1/13/83. 


.| To perrnit petitioners’ appropriately trained and certificated pilots to remove, 


check, and reinstall magnetic chip detector plugs on its Allison 250C series 
engines used on certain helicopters. Granted 1/12/83. 


| TRequest of Robert J. Zitney, on behalf of Airborne Express for relief from the 


noise level requirements for civil, subsonic planes under Subpart E of Part 
91. Granted 1/13/83. 








other concepts of instrument markings 
that were not included in the original 
advisory circular. This extension period 
is necessary to afford all interested 
persons an opportunity to present their 
views on the proposed AC. 


DATE: Comments must be received on or 
before March 28, 1983. 


ADDRESS: Send all comments on the 
proposed AC to: Federal Aviation 
Administration, Attention: Regulations 
and Policy Office, ANM-110, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. Comments may be inspected at 
the above address between 7:30 a.m. 
and 4:00 p.m. weekdays except Federal 
holidays. 


FOR FURTHER INFORMATION CONTACT: 
Neil Schalekamp, Regulations and 
Policy Office (ANM-110), at the above 
address; telephone (206) 764-7053. 


SUPPLEMENTARY INFORMATION: Request 
for extension of the comment period 
have been received indicating that the 
closing date for comments, as originally 
stated, does not allow sufficient time for 
an adequate review of the proposed AC 
and preparation of comments. In view of 
this fact, the comment period has been 
extended. A copy of the draft AC may 
be obtained by contacting the persons 
named above under “For Further 
Information Contact.” Interested 
persons are invited to comment on the 
proposed AC by submitting such written 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Notices 


data, views, or arguments as they may 

desire. Communications should identify 

AC 20-88A and be submitted to the 

address specified above. All 

communications received on or before 

the closing date for comments will be 

considered by the Regulations and 

Policy Office before issuing the final AC. 
Issued in Seattle, Washington, on January 

21, 1983, 

Leroy A. Keith, 

Manager, Aircraft Certification Division, 

Northwest Mountain Region. 

(FR Doc. 83-2613 Filed 2~2-83; 6:45 am] 

BILLING CODE 4910-13-M 


Federal Highway Administration 
{FHWA Docket No. 83-3] 


Federal Assistance Apportionment 
Study; Request for Comments 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Request for Comments. 


SUMMARY: This notice requests 
comments from interested persons and 
organizations regarding the procedures 
for distributing Federal financial 
assistance for resurfacing, restoring, 
rehabilitating, and reconstructing routes 
on the Interstate System. 

DATE: Comments must be received on or 
before February. 15, 1983. 

ADDRESS: Submit comments, preferably 
in triplicate, to FHWA Docket No. 83-3, 
Federal Highway Administration, Room 
4205, HCC-10, 400 Seventh Street, SW., 
Washington, D.C, 20590. All comments 
received will be available for 
examination at the above address 
between 7:45 a.m. and 4:15 p.m. ET, 
Monday through Friday. Those desiring 
notification of receipt of comments must 
include a self-addressed postcard. 

FOR FURTHER INFORMATION CONTACT: 
Mr. William F, Reulein, Policy Planning 
and Coordination Division, Program 
Coordination Branch, (202) 426-0226, or 
Mr. Edward J. Mullaney, Office of the 
Chief Counsel, (202) 426-0346, Federal 
Highway Administration, 400 Seventh 
Street, SW., Washington, D.C. 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m. ET, Monday through Friday. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 137(b) of the Surface 
Transportation Assistance Act of 1982 
(Pub. L. 97-424; 96 Stat. 2097), the 
Federal Highway Administration, in 
conjunction with the Office of the 
Secretary of Transportation, is preparing 
a study and recommendations to 
Congress regarding the procedures for 
distributing Federal Financial assistance 
for resurfacing, restoring, rehabilitating, 


and reconstructing routes on the 
Interstate System in order to maintain a 
high level of transportation service. 

Section 137(b) specifically requires an 
analysis of current conditions and 
factors that can be utilized to determine 
the most equitable and efficient method 
of apportioning such Federal assistance 
to the several States, Currently, 
Interstate resurfacing, restoration, 
rehabilitation, and reconstruction funds 
authorized by section 105 of the Surface 
Transportation Assistance Act of 1978, 
as amended, are apportioned in 
accordance with section 104({b)(5)(B) of 
Title 23, United States Code. 

The study, in analyzing and 
determining the most equitable and 
efficient method of apportioning Federal 
assistance, shall consider such criteria 
as need, national importance, impact on 
individual State highway programs, 
structural and operation integrity, and 
any other relevant criteria. The results 
of the study, together with 
recommendations for necessary 
legislation, are to be submitted to 
Congress by May 6, 1983. 

To assure that all concerned parties 
have an opportunity to express their 
views, the Federal Highway 
Administration is soliciting comments 
on the subject of the study. Although 
any area of the subject may be 
commented upon, the Federal Highway 
Administration would be mostly 
interested in views concerning the 
criteria to be considered in determining 
the most equitable method of 
distribution. 

All comments and related information 
should be submitted to FHWA Docket 
83-3 at the address provided above. 
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning, and Construction. The provisions of 
OMB Circular No. A-95 regarding State and 
local clearinghouse review of Federal and 
federally assisted programs and projects 
apply to this program) 

Issued on: January 26, 1983. 

Ray Barnhart, 

Federal Highway Administrator, Federal 
Highway Administration, 

{FR Doc. 83-2626 Filed 2-2-63; 8:45 am] 

BILLING CODE 4910-22-M 


Federal Railroad Administration 


Consolidated Rail Corporation; 
Hearing 


The Consolidated Rail Corporation 
(Conrail) has petitioned the Federal 
Railroad Administration (FRA) for a 
waiver of compliance with certain 
procedural requirements of 49 CFR 235.2 
(Instructions governing applications for 
approval of a discontinuance or material 
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modification of a signal system). The 
petition is identified as RS&I Waiver 
Petition Docket Number 835 and 
involves a request for approval of (1) 
guidelines for future changes in 
Conrail’s signal systems, and (2) 
proposed special procedures for the 
handling of applications that fall within 
the guidelines. 

The FRA published a public notice 
describing this petition in the Federal 
Register on August 12, 1982 (47 FR 
35061). That notice set forth the Conrail 
proposal in detail and solicited written 
comments or views. In response to that 
notice, some commenters requested that 
FRA provide a public hearing on the 
proposal before reaching a decision. 

In view of the comments received, the 
FRA has decided to hold a public 
hearing. Accordingly, a public hearing is 
hereby set for 10 a.m. on February 28, 
1983. The public hearing will be held in 
Room 2230 of the Nassif Building located 
at 400 Seventh Street, SW., Washington, 
D.C. 

The hearing will be an informal one 
and will be conducted in accordance 
with the provisions of section 211.55 of 
the FRA Rules of Practice (49 CFR Part 
211). The hearing will not be and 
adversary proceeding, and there will be 
no cross-examination of persons 
presenting statements. An FRA 
representative will conduct the hearing 
and will make an opening statement 
outlining the scope of the hearing. All 
interested persons will be permitted to 
make statements, or rebuttal statements 
and any additional procedures 
necessary for the conduct of the hearing 
will be announced at the start of the 
hearing. 

Issued in Washington, D.C. on January.27, 
1983. 

Joseph W. Walsh, 

Associate Administrator for Safety. 
(FR Doc. 83-2804 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-05-™¥ 


National Highway Traffic Safety 
Administration 
Crash Test Repeatability Program 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Notice of crash test 
repeatability program. 


SUMMARY: This notice announces the 35 
mph frontal crash test Repeatability 
Program being conducted by the 
National Highway Traffic Safety 
Administration (NHTSA). The program 
resulted from concerns over the 
significance of New Car Assessment 





Program data from a single crash test. 
The Repeatability Program is the first 
phase of a program to estimate the 
repeatability and reproducibility of the 
35 mph frontal barrier vehicle impact 
tests. The program will provide a 
measurement of the variability of crash 
test results from one test site to another 
and within a single test site. 
DATES: The testing began on October 11, 
1982, and was completed on December 
22, 1982. 
FOR FURTHER INFORMATION CONTACT: 
John Machey, Office of Market 
Incentives, 400 Seventh Street SW., 
Washington, D.C. 20590 (202-426-1740). 
SUPPLEMENTARY INFORMATION: The 
design of the NHTSA sponsored 
program consists of four 35 mph frontal 
barrier impact tests of 1982 Chevrolet 
Citations at three different test sites for 
a total of twelve tests. Additionally, 
General Motors Corporation has a test 
program for four 35 mph frontal barrier 
impact tests of 1982 Chevrolet Citations, 
which are identical to the twelve 
vehicles in the NHTSA sponsored tests. 
The sixteen identical make and model 
test vehicles were manufactured 
consecutively on the same production 
line in the same assembly plant in an 
attempt to achieve maximum possible 
uniformity. The three NHTSA test sites 
are Calspan Corporation, Buffalo, N.Y.; 
Dynamic Science, Inc., Phoenix, Ariz.; 
and the Transportation Research Center, 
East Liberty, Ohio. The General Motors 
Corporation test site is in Milford, Mich. 
The results of the program will be 
analyzed in an effort to determine 
similarities and/or differences in the 
occupant's {test dummy) and vehicle's 
performance. A statistical analysis will 
be performed on the data to determine 
within-test site and test site-to-test site 
variability. Upon completion of the 
program the test reports, films, and 
results will be placed in the public 
docket for review. 


Issued on: January 31, 1983. 


Courtney M. Price, 

Associate Administrator for Rulemaking. 
{FR Doc. 83-2976 Filed 2-2-83; 8:45 um] 

BILLING CODE 4910-59-M 


Urban Mass Transportation 
Administration 


Rapid Rail Transit Safety Information 
Reporting System 

AGENCY: Urban Mass Transportation 
Administration, DOT. 

ACTION: Notice of intent. 


SumMMARY: The Urban Mass 
Transportation Administration (UMTA) 
is issuing this notice to advise the public 


that a voluntary rapid rail transit safety 
information reporting and analysis 
system (SIRAS) will begin operaiion on 
February 1, 1983. Under SIRAS, 
operational safety information on 
accidents/incidents and casualties will 
be submitted to UMTA voluntarily by 
the rapid rail transit authorities. The 
SIRAS information will be stored, 
analyzed and disseminated in the form 
of periodic reports. 

FOR FURTHER INFORMATION CONTACT: 
Lioyd G. Murphy, U.S. Department of 
Transportation, Urban Mass 
Transportation Administration, Safety 
and Security Staff, Room 6429, 400 7th 
Street, SW., Washington, D.C. 20590, 
Telephone: (202) 426-2896. 


SUPPLEMENTARY INFORMATION: 


Background 

From 1975 to 1977, the rapid rail 
transit authorities reported their 
accident/incident information to the 
Federal Railroad Administration (FRA) 
as a regulatory requirement. In 
December 1977, the U.S. Court of 
Appeals for the Seventh Circuit negated 
this prior mandatory relationship by 
ruling that “railroads” and “rapid rail 
transit” were not the same. In order to 
maintain continuity in the reporting, 
UMTA, which had assumed the 
responsibility for rail transit safety in 
1978, requested that the rapid rail transit 
authorities continue to report their 
safety information under the FRA 
reporting system until a new UMTA 
reporting system could be designed and 
deployed. Development of SIRAS began 
in 1979 and has resulted in a cooperative 
government/industry designed safety 
information reporting system. 
Description 

SIRAS is a computerized data base 
reporting system designed to 
accommodate the reporting of rapid rail 
transit accidents/incidents and 
casualties that occur in transit 
operations. Safety information, 
voluntarily submitted, will cover such 
events as passenger train collisions, 
train derailments, fires and explosives, 
and provide details on passenger 
injuries and fatalities. The information 
reported to UMTA will be processed for 
analysis and disseminated to the transit 
industry for review and evaluation. 


Scope 


All operational rapid rail transit 
authorities may participate in the SIRAS 
program. Rapid rail transit systems that 
are under development or in the early 
planning stages are invited to coordinate 
their safety information collection 
activity with UMTA to ensure optimal 
compatibility with the SIRAS program. 
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Utilization 

Safety information voluntarily 
submitted under the SIRAS program will 
be made available to Federal, state, and 
local agencies to enable planners to (1) 
assess the status of rapid rail transit 
safety, both locally and nationwide; (2) 
to provide guidance for the 
identification and the establishment of 
priorities of safety generic problems; (3) 
to permit determination of cost effective 
areas of safety research; and (4) provide 
a means of performing countermeasure 
assessment, 


SIRAS Documentation 


The following list of forms and 
documents will be used in the voluntary 
reporting of safety information by the 
rapid rail transit authorities: 

(1) Rapid Rail Transit Train Accident 
Report Form, UMTA F6600.1. 

(2) Rapid Rail Transit Casualty Report 
Form, UMTA F6600.2. 

(3) Rapid Rail Transit Statistical Data 
Report Form, UMTA F6600.3. 

(4) SIRAS Instruction Manual for 
Rapid Rail Transit Reporting Forms, 
UMTA-MA-06-0060-82. 

Issued on: January 25, 1983. 


Arthur E. Teele, Jr., 
Administrator. 

{FR Doc. 63-2610 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-57-M 


DEPARTMENT OF THE TREASURY 
Customs Service 
(T. D. 83-35] 


Approval of Public Gauger Performing 
Gauging Under Standards and 
Procedures Required by Customs 


Notice is hereby given pursuant to the 
provisions of section 151.43 of the 
Customs Regulations (19 CFR 151.43) 
that the application of Watson Gray 
(U.S.A.) Inc., 9001 Airport Boulevard, 
Houston, Texas 77034, to gauge 
imported petroleum and petroleum 
products in all Customs districts in 
accordance with the provisions of 
section 151.43, Subpart C, of the 
Customs Regulations is approved. 


Dated: January 31, 1983. 
Donald W. Lewis, 


Director, Entry Procedures. 


(FR Doc. 83-2934 Filed 2-2-83; 8:45 am] 
BILLING CODE 4820-02-M 
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[T. D. 83-34] 


Customhouse Broker License; 
Cancellation 


In the matter of; Cancellation with 
Prejudice of Individual Customhouse 
Broker's License No. 5066 and Corporate 
Customhouse Broker's License No. 6580 
Issued for the New York Region. 

Notice is hereby given that the 
Commissioner of Customs on January 
21, 1983, pursuant to section 641, Tariff 
Act of 1930, as amended (19 U.S.C. 
1641), and section 111.51(b), Customs 
Regulations, as amended (19 CFR 
111.51(b)), upon the specific request of 
Edward K. Saar, Jamaica, New York, 
cancelled with prejudice individual 
Customhouse Broker's License No. 5066 
issued to him on October 23, 1974, and 
Corporate Customhouse Broker's 
License No. 6580 issued for Saar 
Systems, Inc., on August 22, 1980, for the 
New York Region. ; 


The Commissioner's decision is effective as 
of January 21, 1983. 
William von Raab, 
Commissioner of Customs. 
{FR Doc. 83-2933 Filed 2-2-83; 8:45 am} 
BILLING CODE 4820-02-" 


UNITED STATES INFORMATION 
AGENCY 


Culturally Significant Objects imported 
for Exhibition; Determination 


Notice is hereby given of the following 
determination: Pursuant to the authority 
vested in me by the act of October 19, 
1965 (79 Stat. 985, 22 U.S.C. 2459) and 
Executive Order 12047 of March 27, 1978 
(43 FR 13359, March 29, 1978), I hereby 
determine that the objects in the exhibit, 
“Treasures from the Shanghai Museum: 
6,000 Years of Chinese Art” (included in 
the list! filed as a part of this 
determination) imported from abroad for 
the temporary exhibition without profit 


' An itemized list of objects included in the 
exhibit is filed as part of the original document 


within the United States are of cultural 
significance. These objects are imported 
pursuant to loan agreements between 
the foreign lenders and the Asian Art 
Museum of San Francisco. I also 
determine that the temporary exhibition 
or display of the listed exhibit objects at 
the Asian Art Museum of San Francisco, 
San Francisco, California, beginning on 
or about May 2, 1983, to on or about 
September 30, 1983; the Field Museum of 
Natural History, Chicago, Illinois, 
beginning on or about November 1, 1983, 
to on or about February 14, 1984; the 
Museum of Fine Arts, Houston, Texas, 
beginning on or about March 16, 1984, to 
on or about July 9, 1984; and the 
National Museum of Natural History of 
the Smithsonian Institution, 
Washington, D.C., beginning on or about 
August 11, 1984, to on or about 
November 30, 1984, is in the national 
interest. 

Public notice of this determination is 
ordered to be published in the Federal 
Register. 

Dated: January 26, 1983. 

Jonathan W. Sloat, 
General Counsel and Congressional Liaison. 


(FR Doc. 83-2893 Filed 2-2-83; 8:45 am] 
BILLING CODE 8230-01-M 


U.S. Advisory Commission on Public 
Diplomacy 


In connection with its oversight 
responsibilities, the Advisory 
Commission on Public Diplomacy will 
meet on February 16 at 9:30AM in the 
12th floor conference room in the United 
Nations building, 799 U.N. Plaza, New 
York City, to discuss USIA’s Press 
Center operations and its activities in 
the U.S. Mission to the UN. 

Since space is limited, please call 
Elizabeth Fahl, (202) 485-2457, if you are 
interested in attending the meeting. 
Mary Jane Winnett, 

Management Analyst, Management Plans, 
Analysis, Directives Staff, Bureau of 
Management, United States Information 
Agency. 

{FR Doc. 83-2892 Filed 2-2-83; 8:45 am] 

BILLING CODE 8230-01-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 





CONTENTS 


items 


Commodity Futures Trading Commis- 


Federal Maritime Commission 
Federal Trade Commission 

Securities and Exchange Commission 
Tennessee Valley Authority 





1 


COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10 a.m., Tuesday, 
February 15, 1983. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 5th floor hearing room. 

status: Open.’ 

MATTERS TO BE CONSIDERED: 
Bankruptcy Final Rules. 

CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314. 
[S—153-83 Filed 2-1-83; 11:30 am} 

BILLING CODE 6351-01-M 





2 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11 a.m., Friday, 
February 11, 1983. 

PLACE: 2033 K Street NW., Washington, 
D.C., 8th floor conference room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance Briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314. 
(S-154-83 Filed 2-1-83; 11:38 am] 

BILLING CODE 6351-01-m 





3 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Change in Subject Matter of 
Agency Meeting. 

Pursuant to the provisions of 
subsection (e)(2) of the “Government in 
the Sunshine Act” (5 U.S.C. 552b{e)(2)), 
notice is hereby given that at its open 


meeting held at 2:00 p.m. on Monday, 
January 31, 1983, the Corporation's 
Board of Directors determined, on 
motion of Chairman William M. Isaac, 
seconded by Director Irvine H. Sprague, 
(Appointive), concurred in by Director 
C. T. Conover (Comptroller of the 
Currency), that Corporation business 
required the addition to the agenda for 
consideration at the meeting, on less 
than seven days’ notice to the public, of 
the following matter: 

Recommendation with respect to 
payment for legal services rendered and 
expenses incurred in connection with 
receivership and liquidation activities: 
Edwards, Roberts & Winterstein, 

Oklahoma City, Oklahoma, in 

connection with the receivership of 

Penn Square Bank, National 

Association, Oklahoma City, 

Oklahoma. 

By the same majority vote, the Board 
further determined that no earlier notice 
of the change in the subject matter of the 
meeting was practicable. 

Dated: January 31, 1983. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

{S-158-83 Filed 2-1-83; 3:06 pm] 

BILLING CODE 6714-01-M 





4 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Notice of Changes in Subject Matter 
of Agency Meeting. 


Pursuant to the provisions of 
subsection (e)(2) of the “Government in 
the Sunshine Act” (5 U.S.C. 552b(e)(2)), 
notice is hereby given that at its closed 
meeting held at 2:30 p.m. on Monday, 
January 31, 1983, the Corporation’s 
Board of Directors determined, on 
motion of Chairman William M. Isaac, 
seconded by Director Irvine H. Sprague 
(Appointive), concurred in by Director 
C. T. Conover (Comptroller of the 
Currency), that Corporation business 
required the addition to the agenda for 
consideration at the meeting, on less 
than seven days’ notice to the public, of 
the following matters: 

Recommendation regarding the 
Corporation's assistance agreement with 
an insured bank pursuant to section 
13(e) of the Federal Deposit Insurance 
Act. + 
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Discussion of administrative 
enforcement and injunctive remedies 
against an insured bank. 

The Board further determined, by the 
same majority vote, that no earlier 
notice of the changes in the subject 
matter of the meeting was practicable; 
that the public interest did not require 
consideration of the matters in a 
meeting open to public observation; and 
that the matters could be considered in 
a closed meeting by authority of 
subsections (c)(4), (c)(6), (c)(8), 
(c)(9)(A)(i), (c)(9)(A)(ii), (c)(9)(B), and 
(c)(10) of the ‘Government in the 
Sunshine Act’ (5 U.S.C. 552b{c)(4), (c)(6), 
(c)(8), (c)(9)(A)(i), (c)(9)(A){ii), (c)(9)(B), 
and (c)(10)). 

Dated: January 31, 1983. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

{S-159-83 Filed 2~1-83; 3:06 pm] 

BILLING CODE 6714-01-M 


5 


FEDERAL ELECTION COMMISSION 
FEDERAL REGISTER NO. 127 
PREVIOUSLY ANNOUNCED DATE AND TIME: 
Thursday, February 3, 1983 at 10 a.m. 
CHANGE IN MEETING: The following 
matters were added to the open meeting 
for this date: 

Finance Committee Report. 


Budget Execution Report—August and 
September—Closeout Fiscal Year 1982. 


DATE AND TIME: Tuesday, February 8, 
1983 at 10 a.m. 

PLACE: 1325 K Street NW., Washington, 
D.C. 

STATUS: This meeting will be closed to 
the public. 

MATTERS TO BE CONSIDERED: 
Compliance, Personnel, Litigation, 
Audits. 

DATE AND TIME: Thursday, February 10, 
1983 at 10 a.m. . 

PLACE: 1325 K Street NW., Washington, 
D.C. 

STATUS: This meeting will be open to the 
public. 

MATTERS TO BE CONSIDERED: 

Advisory Opinions: Draft AO 1982-64, 
Ronald R. Hein, Ron Hein for Congress 
Committee. Draft AO 1983-1, Lawrence 
Coughlin, Member of Congress, Coughlin for 


Congress Committee. 
Finance Committee Report 
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Commission Appointment and Promotion 
Procedures (Non-Bargaining Unit). 

Budget Execution Report for October and 
November, 1982. 

Application of Proposed or Current 
Regulations to Matching Fund Submissions 
Made in 1983. 

PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland, Information Officer, 
Telephone: 202-523-4065. 


Marjorie W. Emmons, 
Secretary of the Commission. 


[S-155-83 Filed 2~1-83; 11:49 am] 
BILLING CODE 6715-01-M 


6 


FEDERAL MARITIME COMMISSION 
TIME AND DATE: 9 a.m., February 9, 1983. 


PLACE: Hearing Room One, 1100 L 
Street, NW., Washington, D.C. 20573. 
STATUS: Open. 

MATTERS TO BE CONSIDERED: 1. 
Agreement No. 8900-18: Modification of 
the “8900” Lines Rate Agreement to 
provide for alternate port service. 

2. Agreement No. 93-27: Modification 
of the North Europe-United States 
Pacific Freight Conference to provide 
equipment substitution and absorption 
of inland charges. 

CONTACT PERSON FOR MORE 
INFORMATION: Francis C. Hurney, 
Secretary, (202) 523-5725. 

(S-160-83 Filed 2-1-83; 3:16 pm] 

BILLING CODE 6730-01-M 


7 


FEDERAL TRADE COMMISSION 

TIME AND DATE: 2 p.m., Thursday, 
February 10, 1983. 

PLACE: Room 532, (open); Room 540 
(closed) Federal Trade Commission 
Building, 6th Street and Pennsylvania 
Avenue, N.W., Washington, D.C. 20580. 
STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 
MATTERS TO BE CONSIDERED: 


Portions Open to Public 


(1) Oral Argument in Cliffdale Associates, 
Inc., et al., Docket 9156. 


Portions Closed to the Public 


(2) Executive Session to follow Oral 
Argument in Cliffdale Associates, Inc., et al., 
Docket 9156. , 


CONTACT PERSON FOR MORE 
INFORMATION: Susan B. Ticknor, Office 
of Public Information: (202) 523-1892; 
Recorded Message: (202) 523-3806. 


(S-161-83 Filed 2-1-83; 3:58 pm] 
BILLING CODE 6760-01-M 


SECURITIES AND EXCHANGE COMMISSION 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: (To be 
published. 


STATUS: Closed meetings. 


PLACE: 450 5th Street, NW., Washington, 
D.C. 


DATE PREVIOUSLY ANNOUNCED: Tuesday, 
January 25, 1983. 


CHANGES IN THE MEETING: Additional 
meeting/item. 

The following item was considered at 
a closed meeting scheduled on Monday, 
January 31, 1983, at 2 p.m. 


Regulatory matter having enforcement 
implication. 


The following additional item will be 
considered at a closed meeting 
scheduled for Tuesday, February 1, 1983, 
at 10 a.m. 


Regulatory matter regarding financial 
institution. 


Chairman Shad and Commissioners 
Evans, Thomas, Longstreth have 
determined that Commission business 
required the above changes and that no 
earlier notice thereof was possible. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any matters have been added, deleted, 
or postponed, please contact: Steve 
Boehm at (202) 272-2467. 


January 31, 1983 


[S-156-83 Filed 2-1-83; 12:28 pm] 
BILLING CODE 8010-01-M 


4953-4969 


TENNESSEE VALLEY AUTHORITY. 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT:— FR — 
(January —, 1983) 


PREVIOUSLY ANNOUNCED TIME AND DATE 


@OF MEETING: 10:15 a.m., Wednesday, 


February 2, 1983. 

PREVIOUSLY ANNOUNCED PLACE OF 
MEETING: TVA West Tower Auditorium, 
400 West Summit Hill Drive, Knoxville, 
Tennessee. 

STATus: Open. 

ADDITIONAL MATTER: The following item 
is added to the previously announced 
agenda: 


Old Business 

Consideration of a power credit to be 
applicable on electric power bills in March. 
The effect of this credit would be to lower 
consumer bills by approximately 10 percent 
for that month. 


CONTACT PERSON FOR MORE 
INFORMATION: Craven H. Crowell, Jr., 
Director of Information, or a member of 
his staff can respond to requests for 
information about this meeting. Call 
615-632-3257, Knoxville, Tennessee. 
Information is also available at TVA's 
Washington Office, 202-245-0101. 


SUPPLEMENTARY INFORMATION: 
TVA Board Action 


The TVA Board of Directors has 
found, the public-interest not requiring 
otherwise, that TVA business requires 
the subject matter of this meeting to be 
changed to include the additional item 
shown above and that no earlier 
announcement of this change was 
possible. 

The members of the TVA Board voted 
to approve the above findings and their 
approvals are recorded below. 

Dated: Februrary 1, 1983. 

Approved: , 

C. H. Dean, Jr. 
S. David Freeman. 
Richard M. Freeman. 

Disapproved: (None). 
[S-157-83 Filed 2-1-3; 2:46 p.m.} 
BILLING CODE 8120-01-M 








Thursday 
February 3, 1983 


Part Il 


Environmental 
Protection Agency 


National Ambient Air Quality Standards; 
implementation Plans; Proposed Rules 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[AD-FRL 2294-7 Docket No. A-83-01] 
Compliance with the 


Statutory 
Provisions of Part D of the Ciean Air 
Act 


AGENCY: U.S. Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed rulemaking. 


summary: The Clean Air Act, in 
Sections 171-178, requires that the 
primary ambient air quality standards 
for particulate matter, sulfur dioxide, 
and nitrogen dioxide be attained no 
later than December 31, 1982. The 
primary standards for ozone and carbon 
monoxide were also to be attained by 
that date except where extensions of the 
attainment date beyond 1982, but prior 
to December 31, 1987, were granted 
under strictly prescribed statutory 
provisions. Additionally, areas 
identified as nonattainment were 
required to meet other provisions of 
Sections 171-178, such as 
implementation plan submittal. On 
December 29, 1982, the Agency 
announced a policy for evaluating State 
progress toward the requirement for 
meeting the provisions of Sections 171- 
178 by December 31, 1982, and for 
Agency action required by the Act. This 
statement is included as Appendix A to 
this document. Today’s document 
proposes to find the implementation 
plan inadequate for each area the 
Agency does not believe will be able to 
demonstrate attainment of the primary 
national ambient air quality standards 
SNAAQS) or otherwise meet the 
requirements of Sections 171-178. The 
Agency is also proposing certain actions 
regarding the appropriate statutory 
consequences (sanctions) for failure to 
meet these requirements. 

DATES: Written comments must be 
received by the Central Docket Section 
no later than March 21, 1983. 


ADDRESSES: Docket No. A-83-01, 
containing material relevant to this 
action, is located in the West Tower 
Lobby, Gallery 1, U.S. Environmental 
Protection Agency, Central Docket 
Section, 401 M Street, SW., Washington, 
D.C. 20460. The docket may be inspected 
between 8:00 a.m. and 4:00 p.m. on 
weekdays and a reasonable fee may be 
charged for copying. A duplicate copy of 
Docket A-83-01 will be maintained in 
each EPA Regional Office for the 
convenience of the public. 

All written comments should be 
submitted (in duplicate if possible) to: 


Central Docket Section (A-130), Docket 
No. A-83-01, U.S. Environmental 
Protection Agency, 401 M Street, SW.., 
Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Johnnie L. Pearson, Office of Air 
Quality Planning and Standards (MD- 
15), U.S. Environmental Protection 
Agency, Research Triangle Park, N.C. 
27711 (Telephone: 919-541-5540). (See 
also the Regional Contacts listed in 
Appendix B). 

SUPPLEMENTARY INFORMATION: 
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I. Background 
Il. Procedures for Determining Failure to 
Attain by December 31, 1982 
Ill. Failure to Comply with Other Provisions 
of Part D 
IV. Consequences of Failure to Comply with 
Part D 
A. Construction Moratorium 
B. Funding Restrictions 
V. Areas Anticipated to Comply with Part D 
VI. Related Issues 
A. Procedures for Redesignation of Areas 
to Attainment 
B. Effects of Transported Ozone 
C. Applicability of Attainment Provisions 
based upon Nonattainment Discovery 
Date 
D. Extension of the Attainment Date 
Beyond 1982 for Ozone and Carbon 
Monoxide 
E. Effects of Schedules for Compliance 
beyond 1982 
F. Federal Enforcement 
G. Revisions of the National Ambient Air 
Quality Standards 
VIL. Solicitation of Public Comment 
VIII. Statement of Regulatory Flexibility 
IX. List of Subjects 
X. Authority 


Part 52—Approval and Promulgation of 

Implementation Plans 

Appendix A—“Policy for Areas That Do Not 
Attain the Primary National Ambient Air 
Quality Standards by December 31, 1982,” 
dated December 29, 1982 

Appendix B—Regional Office Contacts 

Appendix C—Areas Currently Designated 
Nonattainment for Primary NAAQS Under 
Section 107 Which are Likely to be able to 
Demonstrate Attainment by 1982 

Appendix D—Areas Not Anticipated to Meet 
the Requirements of the Clean Air Act 


1. Background 


The 1977 amendments to the Clean 
Air Act took effect August 7, 1977. These 
amendments added specific provisions 
to the current Statute, Sections 171-178 
(Part D of the Act), which directed 
remedial action for areas which had not 
attained the national ambient air quality 
standards (NAAQS). 

The first step in addressing this 
“nonattainment” problem was to 
identify those areas that had failed to 
meet the NAAQS. In Section 107 of the 
Act, Congress provided for the 
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identification of nonattainment areas as 
a cooperative effort between the States 
and EPA. The Agency promulgated 
initial designations of nonattainment 
areas on march 3, 1978 (43 FR 8962). 
Beyond that, Section 172 established 
deadlines for attainment of the national 
primary ambient air quality standards. 
For particulate matter, sulfur dioxide, 
and nitrogen dioxide, Section 172(a)(1) 
required attainment of the appropriate 
primary standards by December 31, 
1982. 

For ozone and carbon monoxide, 
attainment of the primary standards 
was required no later than December 31, 
1982. However, for these two pollutants 

“there are strictly prescribed statutory 
provisions for extensions of the 
attainment date up to December 31, 
1987. These extensions were authorized 
if the request for an extension of the 
attainment date was submitted by 
January 1, 1979, and the area 
demonstrated that attainment of the 
primary NAAQS in the area was not 
possible by December 31, 1982, even 
after application of all reasonably 
available control measures to all 
sources. The Act required all such 
extension areas to make a supplemental 
submittal to EPA, no later than July 1, 
1982, to revise the implementation plan 
to demonstrate attainment of the 
primary NAAQS of either ozone or 
carbon monoxide by December 31, 1987. 
Elsewhere in today’s Federal Register 
the Agency is proposing to approve or 
disapprove these implementation plan 
revisions required under this provision. 

One of the most important 
requirements of Part D was the 1979 
submission of a revised implementation 
plan for all areas designated as 
nonattainment under Section 107. 
Implementaion plans that were 
submitted in response to the statutory 
provisions were reviewed and 
approved/disapproved in accordance 
with the procedures outlined in the 
“General Preamble for Proposed 
Rulemaking on Approval of Plan 
Revisions for Nonattainment Areas” (44 
FR 20372, April 4, 1979) and subsequent 
additions to that Preamble. On January 
22, 1981, the Agency published an 
additional policy statement on the plan 
requirements for those extension area 
implementation plans to be submitted 
by July 1, 1982 (46 FR 7181, “Approval of 
1982 Ozone and Carbon Monoxide Plans 
for Areas Needed an Attainment Date 
Extension”). 

Lastly, the Agency, on December 29, 
1982, announced a general policy for 
evaluating State progress toward 
meeting the specific statutory provisions 
of Part D of the act. In that policy, the 
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Agency noted that some areas have 
apparently failed to meet the 
requirements of Part D. This included 
those areas that either: (1) Fail to attain 
the national primary ambient air quality 
standards by December 31, 1982, or (2) 
have otherwise failed to meet the 
requirements for submittal of an 
adequate Part D implementation plan. 
The policy statement discusses: (1) The 
date for attainment of the primary 
NAAQS, (2) the consequences of failure 
to attain by December 31, 1982, and (3) 
procedures for determining whether the 
area has failed to attain or otherwise 
meet the statutory requirements for 1979 
implementation plans. 

For purposes of implementing the 
December 29, 1982 policy, areas required 
to attain the primary NAAQS by 
December 31, 1982 can be divided into 
three classes: 

(A) Those areas that the Agency 
believes will be able to demonstrate 
compliance with all requirements of Part 
D (See Appendix C): 

(B) Those areas that the Agency 
believes will be unable to demonstrate 
compliance with the Part D requirement 
for attainment of the primary NAAQS 
by December 31, 1982 (See Appendix D); 


or 

(C) Those areas that the Agency 
believes have not met other provisions 
of Part D of the Clean Air Act (See 
Appendix D). The following discussion 
is designed to implement the guidance 
laid down in the December 29, 1982, 
policy statement. 


II. Procedures for Determining Failure 
To Attain by December 31, 1982 


A principal criterion for determining 
the attainment status of an area, is the 
area's designation under Section 107 of 
the Act. This identification (See 40 CFR 
Part 81, Subpart C), primarily performed 
in 1978, was meant, in part, to identify 
those areas where revisions to the State 
Implementation Plan (SIP) were 
necessary because the NAAQS had not 
been attained. For areas classified as 
nonattainment, the Act required the 
State to revise the implementation plan 
by January 1, 1979 to meet the 
requirements of Part D (Sections 171- 
178) of the Act. 

The regulatory scheme established by 
the Act contemplates that if a State 
believes that an area classified as 
nonattainment under Section 107 for a 
primary standard has met the NAAQS, 
the State generally would prepare the 
supporting documentation and submit to 
the Agency a request for redesignation 
of the area from nonattainment to 
attainment. If a State currently believes 
that attainment of the national 
standards can be demonstrated in an 


area that remains designated as 
nonattainment, the Agency encourages 
the prompt submittal of information to 
support the belief. As will be discussed, 
the Agency believes that it is 
appropriate to impose a deadline for the 
submission of these requests for 
redesignation. 

The Agency believes there will be 
cases where current or future air quality 
data will demonstrate that the standards 
have been attained by December 31, 
1982, in a particular area despite the 
current designation. In other cases the 
data will show that an area is truly 
nonattainment. The Agency believes, 
therefore, that it is appropriate to divide 
all nonattainment areas required to 
attain be December 31, 1982, into two 
categories. The first category includes 
those areas which, based upon 
information available to the Agency, the 
Agency believes the State will be able to 
make an appropriate demonstration of 
attainment (See Appendix C). This 
demonstration by the State may be 
based upon information currently 
available or on data to be collected in 
the near term. The second category 
includes those areas which, based upon 
information currently available, the 
Agency believes will be unable to make 
such a demonstration (See Appendix D). 
It should be recognized that this division 
has no effect on the Section 107 
designation of nonattainment. To be 
redesignated as attainment, the State 
must submit a specific request to the 
Agency. 

To determine which nonattainment 
areas the Agency believes will be 
unable to demonstrate attainment of the 
primary NAAQS (see Appendix D), the 
Agency initiated an evaluation of 
available air quality data, emission 
compliance data, and other such factors 
that might affect an area’s ability to 
demonstrate attainment. The EPA 
Regional Offices surveyed air qualifty 
data that included the SAROAD 
national air data system, State and local 
agency annual, quarterly, and monthly 
reports, and other such sources to 
determine air quality data for each area 
classified as primary nonattainment 
under Section 107 of the Act. While the 
Agency attempted to obtain current air 
quality data, EPA recognizes that 
additional information may be available 
in the States that indicated that an area 
listed in Appendix D can demonstrate 
compliance with the Part D 
requirements. Based upon national air 
quality trends each area was initially 
classified as: (1) Potentially able to 
demonstrate attainment, or (2) 
potentially unab/e to demonstrate 
attainment. The Regional Offices then 
examined information which would tend 
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to contradict the initial determination, 
particularly information regarding the 
status of compliance of major sources 
affecting the air quality data. Where, 
based upon information available to the 
responsible Regional Office, a 
recommendation to change the initial 
determination appeared appropriate, the 
recommendation was presented to a 
review group consisting of 
representatives of all Regional Offices 
and appropriate Headquarters 
components. No changes to the initial 
determinations were made unless the 
recommendation was approved by the 
review group. In this manner the Agency 
ensured that the individual area 
decisions are nationally consistent. Two 
separate opportunities were provided 
for this review to ensure the maximum 
opportunity for Regional presentation of 
information that would justify changing 
the initial determination. 

An example of a circumstance that 
could give rise to a change in the initial 
determination is an area which, even 
though air quality indicated potential 
difficulty in attaining the primary 
NAAQS, is anticipated to attain due to 
emission controls that were 
implemented, on a source or sources 
affecting the problem, subsequent to the 
collection of the air quality data. 
Another example is an area where air 
quality, even though not substantially in 
excess of the NAAQS, is consistently 
above the primary NAAQS and an 
examination of compliance information 
indicates a low possibility of further 
implementation of emission controls 
that would result in attainment. Data 
used in support of these determinations 
is included in “Determination of 
Nonattainment After December 31, 1982, 
Technical Support Document” January 
26, 1983, which is located in Docket A- 
83-01. The end result of this process 
was: 

(1) A list of areas anticipated to be 
able to demonstrate compliance with 
Part D (Appendix C); and 

(2) A list of areas not anticipated to be 
able to demonstrate compliance with 
Part D (Appendix D). 


Ill. Failure To Comply With Other 
Provisions of Part D 


Areas that do not attain the primary 
NAAQS by the 1982 deadline have 
failed to meet one of the requirements of 
the Act. Part D of the Act, however, 
requires that the State comply with 
other provisions in addition to 
attainment of the national primary 
standards. For example, all State 
Implementation Plans for areas that are 
currently designated as nonattainment 
must contain a new source review 





4974 


. In some cases, States have 
failed to respond with the submission of 
an adequate implementation plan. These 
cases generally fall into two classes: (1) 
Those nonattainment areas for which no 
plan was submitted or for which the 
plan submitted was wholly or partially 
deficient in meeting the requirements of 
Part D, or (2) those nonattainment areas 
for which the implementation plan 
contained defects and the Agency 
determined that approval of the plan 
conditioned on the further submission 
by the State of inforthation, regulations, 
etc., by a specific date was appropriate 
but, those conditions remain unfulfilled. 
In either case the plan is now subject to 
disapproval and the area subject to 
sanctions (See “Consequences of failure 
to comply with Part D”). 

It should be recognized that while an 
area still designated nonattainment may 
in fact be attaining the primary NAAQS, 
if the area does not meet the 
requirements of the Statute, this failure 
furnishes a separate and independent 
test for disapproving the plan and 
imposing the sanctions. Special notice 
should be made that some areas may be 
included for one or more of the above 
reasons. For a more accurate description 
of the areas referred to by Appendix D 
as not able to demonstrate compliance 
with the Part D requirements refer to 40 
CFR Part 81, Subpart C, which is the 
official designaion of the area deemed to 
be in nonattainment. 


IV. Consequences of Failure To Comply 
With Part D of the Act 


Unless information from the public 
indicates to the contrary, the Agency 
intends to promulgate a finding that 
areas identified in Appendix D have 
failed to comply with the requirements 
of the Act and, therefore, the plan is 
inadequate. The official finding of 
implementation plan inadequacy will 
invoke certain statutory consequences. 
The Clean Air Act requires the 
imposition of these consequences or 
“sanctions.” where an area fails to 
attain the primary NAAQS by the 
statutory date or to comply with the 
other provisions of Part D of the Act. 
Section 110({a)(2)(I) requires the 
imposition of a moratorium on major 
stationary source construction or 
modification (see also 40 CFR 52.24). 
Section 176({a) of the Clean Air Act 
requires EPA to withhold certain grant 
funds from States that have failed to 
“submit” revisions to the 
implementation plans that are required 
by the Clean Air Act. Section 176(b) 
requires similar actions where a State 
has failed to “Implement” the plan. 


A. The Construction Moratorium 


Section 110{a)(2)(I) of the Clean Air 
Act requires that the State 
implementation plan provide: 


that after June 30, 1979, no major stationary 
source shall be constructed or modified in 
any nonattainment area. . . if the emissions 
from such facility will cause or contribute to 
concentrations of any pollutant for which a 
national ambient air quality standard is 
exceeded in such area, unless, as of the time 
of application for a permit for such 
construction or modification, such plan meets 
the requirements of Part D (relating to 
nonattainment areas). 


One of the “requirements of Part D” that 
a plan must meet is to “provide for” 
attainment of the NAAQS by December 
31, 1982 (Section 172(a)(1)). In general, 
Areas that are determined not to have 
attained the primary NAAQS by that 
date cannot be said to have “provided 
for” attainment by that date in any 
realistic sense. Accordingly, the Act 
requires that areas that have not 
"provided for” attainment are generally 
subject to a moratorium on the 
construction or modification of major 
stationary sources of the pollutant. This 
moratorium on major source 
construction or modification also 
applies in circumstances where the 
Administrator finds that the 
implementation plan is inadequate to 
meet any provision of Part D. Therefore, 
EPA is proposing to impose this 
construction moratorium on each area 
listed in Appendix D, irrespective of the 
reason the area has failed to meet the 
requirements of Part D. 

As discussed in 40 CFR 52.24(c) this 
moratorium will affect those permits 
applied for after the date of imposition 
of the moratorium (See discussion at 44 
FR 38472, July 2, 1979, “Grandfathered 
Permits”). The Agency is soliciting 
comment on those circumstances under 
which the moratorium on construction 
or modification of major stationary 
sources may be removed. 


B. Funding Restrictions 


Section 176(a) of the Clean Air Act 
provides that no Clean Air Act projects 
or grants, or highway projects or grants 
(with certain exceptions) may be 
approved or awarded in air quality 
control regions where primary standards 
are not being attained, where 
transportation control measures are 
needed to achieve the standards, and 


where the Administrator finds after July 1, 
1979, that the Governor has not submitted an 
implementation plan which considers each of 
the elements required by Section 172 or that 
reasonable efforts toward submitting such an 
implementation plan are not being made. 
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Attainment of the standards by the 1982 
deadline is one of the “elements 
required by Section 172.” EPA believes 
that the word “consider” in the context 
of Section 176{a) means “provide for,” 
and that plans that do not attain the 
standards by the end of 1982 might be 
found lacking under this Section. This 
conclusion would only apply if 
transportation controls are necessary to 
attain the primary NAAQS. As a 
practical matter the Agency has 
generally limited the application of this 
Section to carbon monoxide, ozone, and 
nitrogen dioxide. However, there may 
be circumstances where failure to attain 
the primary standards for particular 
matter could result in the imposition of 
restrictions on transportation funding. 
Limitations under this Section for 
nonattainment of the primary NAAQS 
for sulfur dioxide are highly unlikely. In 
addition to other requirements, EPA 
would also have to find that the State 
failed to make “reasonable efforts” to 
submit a satisfactory plan. Section 
176(a) exempts projects from this 
sanction if the project is for safety, mass 
transit, or transportation improvement 
projects related to air quality 
improvement or maintenance. 
Application of this funding restriction 
will be subject to the April 10, 1980, joint 
Department of Transportation/EPA 
policy statement (45 FR 24692). 

A parallel statutory provision is 
Section 176(b), which states: 


In any area in which the (State or local 
government) is not implementing any 
requirement of an approved or promulgated 
plan under Section 110, including any 
requirement for a revised implementation 
plan under this Part D, the Administrator 
shall not make any grants under this Act. 
(Italics added.) 


This language requires the Agency to 
terminate Clean Air Act grant funds (see 
especially Section 105 of the Act related 
to Federal grants) to any State where an 
implementation plan has been approved 
but is not being implemented. Under 
similar circumstances, where a plan 
provision was not being implemented, 
the Agency has proposed to withhold 
funds to the level of government (State, 
local, etc.) responsible for implementing 
that provision to the extent that those 
funds were to be spent in the area 
affected by the provision. Other Section 
105 grants within the State generally 
have not been affected (47 FR 9477-9478, 
March 5, 1982). These funds may be 
subject to the funding cutoff after 
opportunity for adequate notice and 
public comment in accordance with 
Section 105(e) of the Act. 

The Agency has not previously 
terminated grant funding under either 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


Section 176 (a) or (b) without providing 
full opportunity for public notice and 
comment. The imposition of restrictions 
on grant funds under Section 176(a) is 
subject to the joint DOT/EPA policy 
statement previously mentioned. EPA 
has also stated that an opportunity for 
comment on funding restrictions under 
Section 176(b) will be provided (47 FR 
9477-9478, March 5, 1982; 46 FR 62651, 
December 28, 1981). In this notice the 
Agency is soliciting advance comment 
on when and under what circumstances 
the funding restrictions and removal of 
these restrictions under each Section 
may be appropriate. The Agency is 
particularly soliciting comment on any 
circumstances where funding 
restrictions should be immediately 
effective upon a final determination that 
the plan is inadequate to comply with 
Part D of the Act. 

Section 316(b) of the Act allows the 
Administrator to withhold, condition, or 
restrict sewage treatment grants in 
areas if the appropriate determinations 
are made by the Administrator. As this 
funding restriction is entirely 
discretionary, the Administrator is 
soliciting comment on those 
circumstances where imposition of this 
funding restriction may be appropriate. 


V. Areas Anticipated To Comply With 
Part D 


As previously noted, the Agency 
believes that some areas currently 
designated as nonattainment for a 
primary NAAQS under Section 107 will 
be able to demonstrate compliance with 
the provisions of Part D of the Act. 
These areas are identified in Appendix 
C of this notice. The Agency believes 
there is good justification for 
anticipating that these areas will be able 
to demonstrate compliance with the Part 
D provisions. However, the Agency 
believes that it is appropriate to impose 
two basic requirements on the area 
identified in Appendix C: 

(1) To collect, validate, and submit air 
quality data within a reasonable time 
period. The Agency has already 
established time periods for the 
submission of air quality data to EPA for 
review, and expects these schedules to 
be maintained, and 

(2) To submit by a specific date a 
request for redesignation of the area to 
attainment under Section 107. The 
specific date could be a negotiated date 
for each area depending upon a State/ 
EPA evaluation of the area. The Agency 
is inclined to impose a July 1, 1984, 
deadline upon such areas because this 
date would allow these areas to collect 
air quality data throughout 1983 and 
submit the request for redesignation six 
months later. The State could, however, 


demonstrate why a later date would be 
more appropriate. Failure to comply 
with these provisions would result in: 
action by the Agency consistent with 
this notice. 


VI. Related Issues “ 


A. Procedures for Redesignation of 
Areas to Attainment 


One anticipated consequence of 
today’s action is that many areas will 
proceed to collect and submit 
appropriate data requesting that a 
specific area be redesignated as 
attainment under Section 107 of the Act. 
As noted in the December 29, 1982, - 
policy statement “the Agency will 
consider exceptions to existing 
requirements for redesignation (to 
attainment) on a case-by-case basis in 
order to facilitate redesignation, where 
appropriate.” The Agency, therefore, 
intends to continue the Section 107 
redesignation policy under the basic 
principles previously established, but 
will also examine circumstances where 
exceptions may be appropriate. If a 
State believes that the boundaries of the 
nonattainment area are no longer 
accurate, a request for redesignation 
must be submitted to the Agency for 
review. 


B. Effects of Transported Ozone 


The Agency recognizes that 
transported ozone air pollution may 
have a significant effect on the ability of 
an area to attain the primary NAAQS. In 
preparing the list of potentially affected 
areas in Appendix D, the Agency 
attempted to account for the effect of 
policy regarding the transport of ozone 
and ozone precursors from urban areas 
to rural areas or from urban areas to 
other urban areas. (See “General 
Preamble” 44 FR 20372, April 4, 1979, 
Footnote 22). The ultimate result of that 
specific policy was to allow areas to 
account, in development of the control 
strategy, for transported pollution that 
may significantly affect, or in some 
areas may prevent, attainment of the 
ozone NAAQS. In some instances the 
Agency is aware of transported ozone 
preventing attainment. In general, this 
included only rural areas affected by 
urban areas for ozone, and the area is 
not included in Appendix D on an air 
quality basis. States desiring to 
demonstrate that an area listed in 
Appendix D is nonattainment due to 
transported air pollution will be subject 
to a two-part test: 

(1) Has the area complied with all 
requirements for the 1979 
implementation plan for attainment of 
the primary NAAQS, and 
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(2) Can a demonstration be made that 
the area would attain the primary 
NAAQS except for the effect of 
transported ozone air pollution in excess 
of the NAAQS? 

In general, unless both of these tests 
are satisfied, the Agency does not 
intend to remove the area from the list 
in Appendix D and will, at the 
appropriate time, impose sanctions as 
required by the Act. Information on 
specific procedures for making the 
demonstration can be obtained by 
contacting the Regional Office listed in 
Appendix B. 


C. Applicability of Attainment 
Provisions Based Upon Nonattainment 
Discovery Date 


As noted above, attainment of the 
national standards by December 31, 
1982 is required in nearly all cases. For 
particulate matter, sulfur dioxide, and 
nitrogen dioxide, Congress provided that 
the primary NAAQS be attained by 
December 31, 1982, without regard to 
when the nonattainment status of the 
area is determined. Section 172{a)(1) 
states that: 


The provisions of an applicable 
implementation plan for a State relating to 
attainment and maintenance of national 
ambient air quality standards in any 
nonattainment area which are required by 
Section 110(a)(2){I) as a precondition for the 
construction or modification of any major 
stationary source in such areas on or after 
July 1, 1979, shall provide for attainment of 
each such national ambient air quality 
standard in each such area as expeditiously 
as practicable, but, in the case of national 
primary ambient air quality standards, not 
later than December 31, 1982. (Italic added.) 


Section 172(a)}(2) provides the only 
exception to this provision and applies 
only to the primary standards for 
“photochemical oxidants (ozone) or 
carbon monoxide.” The Clean Air Act 
thus appears to indicate that Congress 
intended that no exceptions to the 
December 31, 1982 deadline for 
attainment of the primary NAAQS for 
particulate matter, sulfur dioxide, and 
nitrogen dioxide be granted. Therefore, 
even if nonattainment were discovered 
after the original determination, the area 
would still be subject to the 1982 
deadline. That is to say that no matter 
when an area is determined to be in 
violation of the primary NAAQS, the 
State must have resolved the 
nonattainment by December 31, 1982. 
By previous action the Agency 
promulgated 40 CFR 52.24 entitled 
“Statutory restriction on new sources.” 
One provision of that regulation, 
paragraph (k), stated that the Agency 
would delay the imposition of the 
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construction moratorium in an area until 
18 months after the formal designation 
of the area as nonattainment. This 
provision, however, does not account for 
passage of the statutory date for 
attainment of the primary NAAQS. 
Since the statutory date has passed, 
except for those areas already granted 
an extension under the strict statutory 
provisions of Section 172(a)(2), this 
provision is no longer appropriate. 
Therefore, the administrator, by today's 
action, is proposing to modify the 
language of § 52.24} to indicate that 
subsequent to December 31, 1982, any 
area officially declared to be 
nonattainment will be immediately 
subject to the construction moratorium 
imposed by § 52.24 (a) and (b). 

The Agency would like to note that 
some areas not eligible for extensions 
beyond 1982, because the area is 
required to attain under Section 
172{a){1), have previously been 
incorrectly granted attainment dates 
beyond December 31, 1982. The Agency 
will, after final action is taken on the 
proposed regulatory change, proceed 
with appropriate action to correctly 
identify December 31, 1982, as the 
attainment date for these areas. 


D. Extensions of the Attainment Date 
for Ozone or Carbon Monoxide 


As briefly discussed previously, 
Section 172(a)}(2) provides an 
opportunity for extensions beyond the 
1982 deadline, but only for the primary 
standards for ozone and carbon 
monoxide under strict statutory 
circumstances. An extension was 
available if the State involved 
demonstrated “on or before the date 
required for submission of (the 1979) 
plan” that attainment by the end of 1982 
was “not possible.” Section 129(c) of 
Pub. L. 95-95 (which was not codified as 
part of the Clean Air Act) required 
submission of the 1979 plans by January 
1, 1979. Therefore, no extension is 
possible unless the State requested the 
extension with the submission of the 
1979 plan. The attainment date for 
implementation plans for attainment of 
the ozone and carbon monoxide 
NAAQS without an extension is 
December 31, 1982, and has the same 
legal consequences as the statutory 
attainment date for particulate matter, 
nitrogen dioxide, and sulfur dioxide. 


E. Effect of Schedules for Compliance 
Beyond 1982 


The Agency, under specific statutory 
authority, has agreed to schedules of 
compliance which extend beyond the 
December 31, 1982, deadline for 
attainment of the primary NAAQS for 
specific sources. These authorities are 


Section 119 of the Clean Air Act 
(Primary Nonferrous Smelter Orders), 
Section 113 of the Clean Air Act 
(Federal Enforcement}, and “The Steel 
Industry Compliance Extension Act of 
1981” (Pub. L. 97-23). The Agency 
recognizes that the extended compliance 
dates authorized under the provisions of 
these Statutes could have a significant 
effect on the ability of the area to attain 
the primary NAAQS. However, Section 
110({a)(3)(C) of the Clean Air Act 
provides that no State may be required 
to revise the implementation plan based 
on an extension under one of these 
provisions if the plan would be adequate 
when considered without the extension. 
EPA believes that if no SIP revision is 
required in such circumstances, it 
follows that sanctions should not be 
imposed. Nevertheless, in many cases 
the source receiving the extended 
compliance schedule must “use such 
measures * * * as may be necessary 

* * * to assure attainment” (See 
especially Section 113(d)(5)(B) and 
Section 119(d)(1)({A)). 

The Agency, therefore, proposes to 
impose a test on affected areas that 
would require a demonstration that, 
“but for the extended compliance 
schedule” granted by the Agency, the 
State would have required compliance 
by the source and that standards would, 
therefore, be attained. This test requires 
the State demonstrate: (1) That all other 
sources in the nonattainment area, 
except those granted an appropriate 
compliance date extension, are in 
compliance with approved emission 
regulations, and (2) the standards would 
be attained if the source(s) with an 
extended compliance date were in 
compliance. The easiest case would be 
where a single major source is affecting 
nonattainment and that source had in 
effect an extension of the compliance 
date under one of the authorities 
previously cited. Where this test is met, 
the Agency, subject to public comment, 
does not intend to impose any sanctions. 
The area could subsequently be subject 
to sanctions if the source fails to comply 
by the extended date. No area was 
excluded from Appendix D on the basis 
of the above test. 


F. Federal Enforcement 


There is no exact link between an 
individual source’s obligations under the 
Clean Air Act and the date established 
for attaining the standards, even in the 
area within which that source is located. 
Many sources have quite properly been 
subject to regulatory requirements that 
took effect well before the attainment 
date for their area. EPA, however, also 
believes that major sources located in. 
nonattainment areas should be the 
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subject of a special enforcement 
priority, and that certain conditions 
must be met before the operation of 
violating sources can be continued. EPA 
has already issued a Post-1982 
enforcement policy, a copy of which is 
included in Docket A-83-01. 


G. Revisions of National Ambient Air 
Quality Standards 


Section 109(d) of the Clean Air Act 
provides for the periodic revision of the 
national ambient air quality standards. 
Any revision which changes a primary 
standard may affect the ability of an 
area to attain the revised standard and 
the determination of whether a specific 
area is either attaining or not attaining 
the revised standard. The Agency 
recognizes this concern, but regards 
speculation on changes that may occur 
due to the potential ofa standard 
revision as an inappropriate 
consideration because the States are 
required by law to ensure attainment of 
existing NAAQS. Should the 
Administrator promulgate a revised 
standard, the Agency will reevaluate the 
nonattainment proposal/finding and 
take appropriate action after 
considering the effect of the revised 
standard upon the previous 
determination. 


VII. Solicitation of Public Comment 


The Agency, by today’s notice, is 
soliciting comment upon the many facets 
of the process for implementing the 
December 29, 1982 policy for areas that 
have failed to attain the primary 
NAAQS or otherwise have failed to 
meet the requirements of Part D of the 
Act. Major topics of concern include, but 
are not limited to: 

(1) Areas identified in Appendix D as 
not being able to demonstrate 
compliance with the requirements of 
Part D, either attainment of the primary 
NAAQS by December 31, 1982 or failure 
to meet the other provisions of Part D; 

(2) The applicability of sanctions to 
areas that have failed to meet the 
requirements of Part D; 

(3) Procedures for imposing funding 
restrictions including those 
circumstances where immediate 
imposition of funding restrictions may 
be appropriate; 

(4) The proposed modification to 40 
CFR Part 52.24(k); 

(5) The conditions under which the 
sanctions should be removed; and 

(6) Extent of the area to which 
sanctions should be applied. 
Commenters are invited to direct 
comments to both the general policy 
issues as well as providing comments 
specific to an indivicual area and how 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


this policy may be applied to a specific 
area identified in Appendix D. It should 
be recognized that area specific 
analyses, as a result of public comment, 
will be accomplished by the appropriate 
Regional Office. 

Following receipt and evaluation of 
public comment the Agency will 
determine the status of each area 
identified in Appendix D, and will 
promulgate a final finding, where 
appropriate, that the specific area is not 
in compliance with the requirements of 
Part D of the Act. Additionally, the 
Agency will impose, as appropriate, the 
sanctions discussed by this notice. 


VIII. Statement of Regulatory Flexibility 


Under the Regulatory Flexibility Act, 5 
U.S.C. 600 et seg., the Agency must 
prepare a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. Under 5 
U.S.C. 605(b) this requirement may be 
waived if the Agency certifies that the 
rule will not have a significant economic 
effect on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and governmental entities 
with jurisdiction over populations of less 
than 50,000. 

If EPA takes final action to 
disapprove any SIP for a nonattainment 
area as proposed today, a moratorium 
on the construction and modification of 
major stationary sources of pollution 
will go into effect in the area for which 
the plan is disapproved as required by 
Section 110(a)(2)(I) of the Clean Air Act 
and 40 CFR 52.24 (1981). This 
moratorium will prohibit construction of 
major new stationary sources of the 
pollutant for which the plan is 
disapproved. A major stationary source 
is any source which emits, or has the 
potential to emit, 100 tons per year or 
more of a pollutant. See 40 CFR 
52.24(f)(5) (1981). The moratorium would 
also prohibit major modifications to 
existing major stationary sources; a 
major modification is any physical 
change in a source or change in the 
operation of a source that would result 
in a significant net increase of a 
pollutant. See 40 CFR 52.24(f))6) (1981). 
Thus, it is clear that final disapprovals 
would be likely to affect some small 
entities. 

EPA has in the past made efforts to 
quantify the impacts of Clean Air Act 
rules on the construction and 
modification of sources but has been 
unable to do so. EPA's lack of success is 
due in part to the need to obtain 
information on future plans for business 
growth. This information is difficult to 
obtain, as businesses are 
understandably reluctant to make their 


plans public. Consequently, EPA is 
making no quantified assessment of the 
potential economic impact on small 
entities of the disapprovals proposed 
today. 

Additionally, although EPA believes 
that a final action would be likely to 
have some impact on small entities, this 
impact cannot affect the Agency’s 
actions. Under the Clean Air Act, the 
imposition of the construction 
moratorium is automatic and mandatory 
whenever the Agency determines that a 
plan for a nonattzinment area fails to 
satisfy all of the applicable 
requirements. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 


X. Authority 


This notice of proposed rulemaking is 
issued under the authority granted by 
Sections 105, 107, 171-178, 301, and 316 
of the Clean Air Act, 42 U.S.C. §§ 7405, 
7407, 7410, 7501-7508, 7601, 7616. 


Dated January 25, 1983. 
Anne M. Gorsuch, 
Administrator. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


It is proposed to amend Part 52 
Chapter I, Title 40 of the Code of Federal 
Regulations as follows: 

1. Section 52.24 is amended by 
revising paragraph (k) as follows: 


§ 52.24 Statutory restrictions on new 
sources 

(k) For an area designated as 
nonattainment after July 1, 1979, the 
provisions of paragraph (a) and (b) of 
this Section will apply upon 
redesignation of the area to 
nonattainment under Section 107 of the 
Clean Air Act as amended (Pub. L. 95- 
95) until such time as the Administrator 
determines that the construction 
moratorium imposed by that paragraph 
should not apply to that area. 

Note.—These Appendices will not appear 
in the Code of Federal Regulations. 


Appendix A.—Policy for Areas That Do Not 
Attain the Primary National Ambient Air 
Quality Standards by December 31, 1982 


December 29, 1982. 


Memorandum 


Subject: Policy For Areas That Do Not Attain 
the Primary National Ambient Air 
Quality Standards by December 31, 1982 


From: Kathleen M. Bennett, Assistant 
Administrator for Air, Noise, and 
Radiation (ANR-443) 

To: Regional Administrator, Regions I-X I. 
The 1982 Attainment Date 

The Clean Air Act requires that the 
primary ambient air quality standards for 
particulate matter, sulfur dioxide, and 
nitrogen dioxide be attained no later than 
December 31, 1982. The primary standards for 
ozone and carbon monoxide were also to be 
attained by that date, except where 
extensions of the attainment date beyond 
1982 were granted under strictly prescribed 
statutory circumstances.“ 

This memorandum delineates the Agency's 
policy for all-areas subject to the 1982 
deadline for attainment of the primary 
ambient air quality standards. 


Il. Consequences of Failure To Attain by 
December 31, 1982 


_ In general, if an area fails to attain the 
primary ambient air quality standards, the 
Clean Air Act imposes certain statutory 
consequences: 

A. The area is subject to a ban on the 
construction or modification of major 
stationary sources emitting the pollutant for 
which the area is nonattainment, and 

B. The area may be subject to a suspension 
of certain Federal grant funds for failing to 
“submit” a satisfactory plan (Section 176 (a)) 
or failing to “implement” the plan the State 
submitted (Section 176 (B)). 


Ill. Procedures for Determining 
Nonattainment 


A. The initial indicator of whether an area 
is “attainment” or “nonattainment” under the 
Clean Air Act is the area’s designation under 
Section 107. If a State believes that an area 
designated as nonattainment has attained the 
national standards, and can make a 
demonstration to that effect in accordance 
with current EPA policy, the State should 
promptly apply for redesignation. The 
Agency will consider exceptions to existing 
requirements for redesignation on a case-by- 
case basis in order to facilitate redesignation, 
where appropriate. 

B. There will be cases where data will 
demonstrate that the area has attained the 
standards by the end of 1982 even though the 
area retains a nonattainment designation. To 
give States which have areas having a high 
probability of attainment an opportunity to 
make such a showing, all areas currently 
designated as nonattainment under Section 
107 will be divided into two classes—those 
areas the Agency beliéves will be able to 
demonstrate attainment and those areas 
which the Agency believes will not be able to 
make such a demonstration. 

C. To provide adequate notice and ensure 
broad public participation, the Agency will 
propose a formal finding that the State plan is 
inadequate to attain the standards before the 
sanctions will be imposed. Therefore, the 
Agency will propose, in the Federal Register, 


*Areas that received this extension should have 
submitted to the Agency by July 1, 1982, a revised 
State Implementation Plan to provide for attainment 
of these standards no later than December 31, 1987. 
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to find the implementation plan deficient for 
those areas designated as nonattainment 
where the Agency believes the standards 
have not been attained by the statutory date 
or where the plan does not meet the 
requirements of Part D of the Act. 

D. The Agency will also propose for 
comment the extent of the area to be found 
nonattainment and the nature and scope of 
the consequences which the Agency believes 
should apply. After public comment, EPA will 
proceed to take final action and impose the 
sanctions, unless information obtained from 
those comments indicates that the area has 
attained the standards, and that the plan also 
meets other Part D requirements. 

While attainment of the national standards 
by December 31, 1982, is one general 
requirement of Part D of the Act, there are 
other provisions of the Act with which some 
States have not yet complied. Some States 
have not submitted an adequate 
implementation plan as required by the Act. 
In other cases, States have not fulfilled 
conditions (such as requirements for 
additional regulations or information) on 
which Federal approval of the State plan had 
been contingent. Where either of these two 
circumstances exist, the Agency intends to 
find that the State plan is inadequate 
following the public comment period, unless 
information to the contrary is presented, and 
to impose the applicable sanctions. 

Action to implement this post-1982 policy 
will be inititated by issuing proposals of 
implementation plan deficiency in the Federal 
Register by January 31, 1983. The analysis 


needed to support the identification of those 
areas we believe will not attain the national 
standards has begun. We will appreciate 
your continuing efforts with the Office of Air 
Quality Planning and Standards to develop a 
Federal Register notice consistent with this 
policy. 


IV. Other 


A. The deadline for attainment of the 
national primary standards described above 
applies to all nonextension areas irrespective 
of when the area is determined to be 
nonattainment. Existing regulations will be 
revised, where necessary, to reflect this 
interpretation. 

B. A plan for an area that is still 
experencing violations after 1982 may 
nevertheless meet the Part D requirements, if 
interstate transport is the sole cause of the 
violations and the plan is adequate to assure 
that intrastate sources would not cause the 
violations. 


Appendix B.—Regional Office Contacts 


Region I—Ms. Linda Murphy, Chief, Air 
Programs Branch, EPA, Region I, JFK 
Federal Building, Boston, Massachusetts 
02203 

Region II—William S. Baker, Chief, Air 
Programs Branch, EPA, Region II, 26 
Federal Plaza, New York, New York 10007 

Region III—Ray Cunningham, Chief, Air 
Programs and Energy Branch, EPA, Region 
III, Curtis Building, Sixth & Walnut Streets, 
Philadelphia, Pennsylvania 19106 
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Region IV—James T. Wilburn, Chief, Air 
Management Branch, EPA, Region IV, 345 
Courtland NE., Atlanta, Georgia 30365 

Region V—Steve Rothblatt, Chief, Air 
Programs Branch, EPA, Region V, 230 South 
Dearborn, Chicago, Illinois 60604 

Region VI—Jack Divita, Chief, Air Programs 
Branch, EPA, Region VI, First International 
Building, 1201 Elm Street, Dallas, Texas 
75270 

Region ViI—Carl M. Walter, Chief, Air, 
Noise, and Radiation Branch, EPA, Region 
VII, 324 East 11th Street, Kansas City, 
Missouri 64106 

Region VIII—Robert DeSpain, Chief, Air 
Programs Branch, EPA, Region VIII, 1860 
Lincoln Street, Denver, Colorado 80295 

Region [IX—David L. Calkins, Chief, Air 
Programs Branch, EPA, Region IX, 213 
Fremont Street, San Francisco, California 
94105 

Region X—Clark L. Gaulding, Chief, Air 
Programs Branch, EPA, Region X, 1200 
Sixth Avenue, Seattle, Washington 98101. 


Appendix C.—Areas Currently Designated 
Nonattainment for Primary NAAQS Under 
Section 107 Which Are Likely To Be Able To 
Demonstrate Attainment by 1982 


(An area listed in Appendix C may also 
appear in Appendix D. A number of areas 
have been designated nonattainment for 
more than one pollutant.) 
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40 CFR, Part 52 
[AD-FRL 2294-6] 


Approval/Disapproval of July 1, 1982, 
State implementation Plan (SIP) 
Revisions for Attainment of Ozone and 
Carbon Monoxide Standards 


AGENCY: Environmental Protection 
Agency (EPA). 

action: General preamble to proposed 
rulemakings. 


SUMMARY: The Clean Air Act requires 
that all States which received an 
extension beyond December 31, 1982, for 
attainment of either the ozone or carbon 
monoxide standards submit a revised 
plan by July 1, 1982, demonstrating that 
the standards would be attained by 
December 31, 1987. Following this 
general preamble, the Agency discusses 
the individual plan revisions in detail for 
28 of the 31 States required to make 
submittals and proposes each for 
approval or disapproval. (As discussed 
later in this notice, EPA has already 
proposed or taken final action on all 
portions of the plans for the remaining 
three States.) 

The statutory and policy requirements 
used to evaluate the July 1982 SIP 
revisions are briefly reviewed. 
Additionally, the implications of final 
disapproval of these plans, i.e., a 
moratorium on the construction of new 
major sources and the possible 
withholding of funds for air quality 
program and transportation projects are 
indicated. 

The nonattainment areas in the 
affected States that may be subject to a 
moratorium on new major source 
construction and funding restrictions are 
identified. 

EPA is soliciting comments on its 
proposed actions. 


DATES: Written comments must be 
received no later than March 21, 1983. 


ADDRESSEES: General comments on the 
approval/disapproval of the July 1, 1982, 
SIP’s should be addressed to Mr. John 
Pratapas, Plans Analysis Section, MD- 
15, Office of Air Quality Planning and 
Standards, Research Triangle Park, 
North Carolina 27711. 

Comments pertaining to any proposed 
action on a specific State plan should be 
addressed to the appropriate EPA 
Regional Office listed below: 


Ms. Linda Murphy, Chief, State Air 
Programs Branch, EPA Region I, J.F.K. 
Federal Building, Room 2303, Boston, 
Massachusetts 02203 (Connecticut, 
Massachusetts, New Hampshire, Rhode 
Island) 

Mr. William Baker, Chief, Air 
Programs Branch, EPA Rggion II, Federal 
Office Building, 26 Federal Plaza, New 
York, New York 10278 (New York, New 
Jersey) 

Mr. Ray Cunningham, Chief, Air 
Programs and Energy Branch (3AH10), 
Air and Waste Management Division, 
EPA Region III, Curtis Building, Sixth 
and Walnut Streets, Philadelphia, 
Pennsylvania 19106 (Delaware, 
Maryland, Pennsylvania, Virginia, 
District of Columbia). 

Mr. James T. Wilburn, Chief, Air 
Management Branch, Air and Waste 
Management Division, EPA Region IV, 
345 Courtland, N.E., Atlanta, Georgia 
30365 (Georgia, Kentucky, North 
Carolina, Tennessee). 

Mr. Steve Rothblatt, Chief, Air 
Programs Branch, Air Management 
Division, EPA Region V, 230 South 
Dearborn, Chicago, Illinois 60604 
(Indiana, Illinois, Michigan, Ohio, 
Wisconsin). 

Mr. Jack Divita, Chief, Air Programs 
Branch, Air and Waste Management 
Division, EPA Region VI, First 
International Building, 1201 Elm Street, 
Dallas, Texas 75270 (New Mexico, 
Texas). 

Mr. Carl M. Walter, Chief; Air, Noise, 
and Radiation Branch; EPA Region VII; 
324 E. 11th Street, Kansas City, Missouri 
64106 (Missouri). 

Mr. Robert DeSpain, Chief, Air 
programs Branch, Air and Waste 
Management Division, EPA Region VIII, 
1860 Lincoln Street, Denver, Colorado 
80295 (Utah, Colorado). 

Mr. David Calkins, Chief, Air 
Programs Branch, Air Management 
Division, EPA Region IX, 215 Fremont 
Street, San Francisco, California 94105 
(California, Nevada) 

Mr. Clark Gaulding, Chief, Air 
Programs Branch, Air and Waste 
Management Division, EPA Region X, 
1200 Sixth Avenue, Seattle, Washington 
98101 (Alaska, Washington, Oregon, 
Idaho) 

Copies of each State’s submission and 
EPA's technical evaluation are available 
during normal business hours at the 
respective Regional Office as well as the 
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location identified in each specific State 
action. 


FOR FURTHER INFORMATION CONTACT: 
Mr. John Pratapas, U.S. EPA, Mail Drop 
15, Research Triangle Park, N.C. 27711. 
Phone 629-5665 (FTS) or 919-541-5665 
(commercial). 


SUPPLEMENTARY INFORMATION: Part D of 
the Clean Air Act relating to 
nonattainment areas was included in the 
Clean Air Act Amendments of 1977. 
(Sections 171-178 of the Clean Air Act, 
Section 129(c) (uncodified) of Pub. L. 95- 
95.) Under this Part, each State was 
required to revise its State 
Implementation Plan (SIP) for all 
nonattainment areas and submit the 
revisions to EPA by January 1, 1979. The 
revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone (Os) or carbon 
monoxide (CO) standard by that date 
(Sections 172(a)(1), 172{a)(2)). 

If EPA approved this demonstration, 
the law authorized the extensions of the 
attainment date for O; or CO up to 
December 31, 1987, and the State could 
defer compliance with certain of the 
Part D planning requirements. States 
receiving such extensions were to 
submit a second SIP revision that 
provided for attainment by the approved 
attainment date and complied with all of 
the Part D requirements (Section 172(c)). 

Those second SIP revisions were to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
20372).? 


Status of 1982 SIP Submittals 


Table | lists the States which were 
required to submit plan revisions to EPA 
by July 1, 1982, for attainment of Os, CO, 
or O; and CO standards. Included in the 
table is the status of State plan (i.e., 
draft plan or final plan) as of December 
1, 1982. 


" EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583); August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 Fr 53761); and November 23, 
1979 (44 FR 67182). 
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Table I 
STATUS OF 1982 SIP SUBMITTALS 
(December 1, 1982) 


Carbon 
Monoxide 


wn 
& 
8 


N -R. 

Final 
Draft 
Final 


Final 
Draft 


Final 
N.R. 

Final 
Draft 
Draft 


Final 
Final 
Final 
Final 


JAAP SRERB 42 aOR | 


N.R. - none required 
Final - State adopted 


Region State 
Vv 


R583 8 29 S8 6 WS RERAA 


Draft - State adoption not completed 


For States that have not adopted final 
plans prior to the preparation of this 
proposed rulemaking notice, EPA is 
today proposing action to approve or 
disapprove the plans based upon the 
draft submittals. Where appropriate, the 
“parallel processing” technique for 
proposing approval on draft SIP’s is 
being implemented.? 

In general, “parallel processing” 
provides for simultaneous proposals of 
SIP adoption and approval by States 
and EPA, respectively. If the State 
substantially changes the draft 
revisions, EPA will evaluate those“ 
changes, and publish a revised notice of 
proposed rulemaking. Otherwise, EPA 
will publish a notice of final rulemaking 
on the revisions (discussed in today's 
notice) once the State adopts these 
revisions and submits them to EPA for 
incorporation into the SIP. 

In cases where EPA is proposing 
disapproval of a draft SIP, the State's 
final plan must correct the deficiencies; 
otherwise EPA will prepare a final 
rulemaking notice disapproving the SIP. 
EPA will evaluate any changes made by 
the State to determine whether they are 
adequate and, where appropriate, 


* This and other techniques designed to expedite 
SIP processing are discussed in a Federal Register 
published June 23, 1982 (47 FR 27073). 


publish a revised notice of proposed 
rulemaking. 


Criteria for Approval of July 1982 SIPs 


In reviewing and evaluating the July 
1982 SIP submittals, EPA is guided by 
the requirements of Sections 172 (b) and 
(c) in Part D of the Act and the criteria 
in the EPA policy notice published on 
January 22, 1981 (46 FR 7182). Continued 
approval of a State Part D SIP is 
contingent upon a finding that these 
requirements have been met. In some 
cases, if a State plan includes sufficient 
enforceable measures to provide for 
reasonable further progress in the early 
part of the extended attainment period, 
the Agency is proposing to accept 
schedules for the submittal of other 
measures (excluding inspeCction/ 
maintanance programs) needed to 
provide additional reductions in the 
remaining years. I/M is excluded 
because, under Agency policy, all 1/M 
programs were required to startup no 
later than January 1, 1983. 


Actions Proposed on July 1, 1982 SIP’s 


Tables Ii and III list the States 
required to submit July 1982 SIP’s for Os 
and CO, respectively, and indicate 
whether the Agency is proposing to 
approve or disapprove these plan 
revisions. Those plans that have 
previously been proposed for approval 


in an earlier Federal Register are 
identified by publication date and 
Federal Register cite. Only two plans, 
the Portland, Oregon, SIP‘O; and CO 
and the Vancouver, Washington, SIP for 
Os, have received final approval 
(October 7, 1982, 45 FR 44261, and 
December 17, 1982, 47 FR 56497, 
respectively). Proposal notices for the 
other 28 State plans are included 
immediately following this general 
preamble. 

The new proposals related to this 
Federal Register could result in the 
disapproval of Gs, CO, or O; and CO 
plans for 17 of the 31 States with 
extensions until December 31, 1987, for 
attainment of standards. Individual 
State actions discuss the specific bases 
for proposing these disapprovals and 
approvals. Table IV lists the State plans 
that are proposed for disapproval and 
identifies the major deficiencies. 
Consequences of SIP Disapproval 


Section 110{a}(2){I) of the Clean Air 
Act and 40 CFR 52.24 impose a 
moratorium on the construction of major 
new stationary sources and major 
modifications of existing stationary 
sources in any area where a State does 
not have a plan meeting the 
requirements of Part D of the Act. 
Section 176{a) of the Clean Air Act 
requires EPA to withhold Clean Air Act 
funds from any nonattainment area for 
which a State has not submitted or 
made reasonable efforts to submit a Part 
D SIP. It also requires the Department of 
Transportation to withhold funds for 
highway projects that are not within 
certain exemptions for safety, mass 
transit, or air quality benefits. EPA and 
DOT have published a joint policy for 
implementing Section 176(a) (45 FR 
24692, April 10, 1980). Section 316(b) 
authorizes the Agency to withhold 
grants for the construction of sewage 
treatment facilities under the Clean 
Water Act in any area where a State 
fails to have in effect an approved Part 
D plan. The implications of these 
requirements for areas required to attain 
national ambient air quality standards 
(NAAQS) by December 31, 1982, are 
discussed in a separate notice published 
in today’s Federal Register. 

Final disapproval of the July 1982 
SIP’s would automatically trigger a 
construction moratorium. These 
restrictions would remain in effect until 
the State has a State plan approved by 
the Agency (unless that plan approval 
occurs after the 1987 attainment 
deadline). Disapproval of these July 1982 
SIP’s may also result in the restrictions 
of Federal funding authorized in Section 
176(a) of the Act. The areas potentially 





5024 


affected by both the funding restrictions 
and construction moratorium are 
identified in Tables II and III under the 
column heading “Disapprovals.” 


Review and Comment 


The Federal Register notice for all July 
1982 SIP’s proposed for disapproval 
have been submitted to the Office of 
Management and Budget (OMB) for 
review. Any comments from OMB to 
EPA, and any EPA response, are 
available for public inspection at the 
locations listed in the “Addresses” 
section of each notice. EPA is soliciting 
public comments on the imposition of 
funding limitations, including which 
areas should be affected and when 
these funding limitations, if imposed, 
should be removed. 

During the next few weeks EPA will 
work closely with the affected States 
concerning the identified problems in 
the State plans. The Agency anticipates 
that a number of the problems can be 
rectified before the Agency makes its 
final determinations in response to the 
public comments received. 

Under the Regulatory Flexibility Act, 5 
U.S.C. 600 et seg., the Agency must 
prepare a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. Under 5 
U.S.C. 605(b) this requirement may be 
waived if the Agency certifies that the 
rule will not have a significant economic 


effect on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and governmental entities 
with jurisdiction over populations of less 
than 50,000. 

If EPA takes final action to 
disapprove any SIP for a nonattainment 
area as proposed today, a moratorium 
on the construction and modification of 
major stationary sources of pollution 
will go into effect in the area for which 
the plan is disapproved as required by 
Section 110(a)(2)(I) of the Clean Air Act 
and 40 CFR 52.24 (1981). This 
moratorium will prohibit construction of 
major new stationary sources of the 
pollutant for which the plan is 
disapproved. A major stationary source 
is any source which emits,or has the 
potential to emit, 100 tons per year or 
more of a pollutant. See 40 CFR 
52.24(f)(5) (1981). The moratorium would 
also prohibit major modifications to 
existing major stationary sources; a 
major modification is any physical 
change in a source or change in the 
operation of a source that would result 
in a significant net increase of a 
pollutant. See 40 CFR 52.24(f)(6) (1981). 
Thus, it is clear that final disapprovals 
would be likely to affect some small 
entities. 

EPA has in the past made efforts to 
quantify the impacts of Clean Air Act 
rules on the construction and 
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modification of sources but has been 
unable to do so. EPA’s lack of success is 
due in part to the need to obtain 
information on future plans for business 
growth. This information is difficult to 
obtain, as businesses are 
understandably reluctant to make their 
plans public. Consequently, EPA is 
making no quantified assessment of the 
potential economic impact on small 
entities of the disapprovals proposed 
today. 


Additionally, although EPA believes 
that a final action would be likely to 
have some impact on small entities, this 
impact cannot affect the Agency's 
actions. Under the Clean Air Act, the 
imposition of the construction 
moratorium is automatic and mandatory 
whenever the Agency determines that a 
plan for a nonattainment area fails to 
satisfy all of the applicable 
requirements. 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, Ozone, 
Sulfur oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 

Dated: January 25, 1983 
Anne M. Gorsuch, 

Administrator. 


BILLING CODE 6560-50-M 
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40 CFR Part 52 
[A-8-FRL 2248-8] 


Approval and Promulgation of State 
I Plans; Colorado 
Carbon Monoxide/Ozone Attainment 
Pian 


AGENCY: Environmental Protection 


Agency. 
ACTION: Proposed rulemaking. 


SUMMARY: This notice proposes to 
approve most elements of the 1982 State 
Implementation Plan (SI) revisions for 
the State of Colorado which were 
submitted June 24, 1982. With the 
exception of the carbon monoxide SIP 
for Denver, these revisions appear to 
meet the requirements of the Clean Air 
Act and EPA policy. The intended effect 
of this action is to provide for 
attainment of the primary National 
Ambient Air Quality Standards for 
ozone and carbon monoxide, as required 
under Part D of the Clean Air Act 
Amendments of 1977. 


DATES: Comments due March 21, 1983. 


ADDRESSES: Written comments should 
be addressed to: Robert R. DeSpain, 
Chief, Air Programs Branch, 
Environmental Protection Agency, 1860 
Lincoln Street, Denver, Colorado 80295. 

Copies of the revision are available 
for public inspection between 8:00 a.m. 
and 4:00 p.m., Monday through Friday, 
at the following office: Environmental 
Protection Agency, Region VIII, Air 
Programs Branch, 1860 Lincoln Street, 
Denver, Colorado 80295. 


FOR FURTHER INFORMATION CONTACT: 
Robert R. DeSpain, Air Programs 
Branch, Environmental Protection 
Agency, 1860 Lincoln Street, Denver, 
Colorado 80295, (303) 837-3471. 


SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 add 
a new Part D to Title I of the Act. Under 
this Part, the States had to revise their 
State Implementation Plans (SIP’s) for 
all nonattainment areas and submit the 
revisions to EPA by January 1, 1979 
(sections 171-178 of the Clean Air Act; 
section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan was to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone (O;) or carbon 
monoxide (CO) standards which could 
be extended up to December 31, 1987, 
and the State could defer compliance 
with certain of the Part D planning 
requirements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 


complies with all of the Part D 
requirements (section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (section 129({c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
20372).? 

Colorado's SIP submittal of January 2, 
1979, did not contain the required 
evidence of legal authority, but a 
subsequent submittal allowed EPA to 
conditionally approve the I/M portion of 
the SIP (44 FR 57401). When the date 
provided in the conditional approval 
passed, EPA disapproved the CO and O; 
portions of the Colorado SIP (45 FR 
16486 and 45 FR 21634). The Colorado 
Legislature passed a bill on May 7, 1980, 
which Governor Richard Lamm 
submitted as a SIP revision to EPA on 
May 28, 1980. The law established legal 
authority for an I/M program throughout 
the Colorado Front Range from 
Colorado Springs through Greeley and 
Ft. Collins, encompassing all Colorado 
CO or O; nonattainment areas. EPA's 
evaluation and approval of that SIP 
revision is documented in 45 FR 47682 
(July 16, 1980) 

Colorado submitted its 1982 revisions 
to its CO/Os SIP on June 24, 1982. EPA’s 
review of the State’s submittal is 
divided into the following main 
discussions: 


¢ Data Bases and Modeling Analyses 

¢ Stationary Source Measures 

¢ Inspection and Maintenance (I/M) 

¢ Transportation Control Plan 

¢ Reasonable Further Progress 

¢ Public Participation and Consultation 
with State and Local Officials. 
Within some headings, the discussion 

is further divided into each of the areas 

requiring extension (Fort Collins, 

Greeley, Denver, and Colorado Springs). 


Data Bases and Modeling Analyses 


As stated in the January 1981 policy, 
the air quality and emissions data bases 
should be consistent with the modeling 
approach used. The State of Colorado 
maintains an adequate air quality 
monitoring system, and a very detailed 
emissions inventory. Point sources of 
either CO, hydrocarbons (HC), and 
oxides of nitrogen emitting one ton or 
more per year are included in the 


*EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583); August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and November 23, 
1979 (44 FR 67182). 
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inventory. Mobile source emissions have 
been calculated with EPA's Mobile 2 
Emission Factor Model. The air quality 
data for 1979, 1980, and 1981 are 
summarized in the SIP. The modeling 
analyses for all areas exceed the 
minimum EPA requirements in 
sophistication, and EPA finds them 
approvable. 


Stationary Source Measures 


There are no major stationary sources 
of CO in the Fort Collins, Greeley, or 
Colorado Springs areas; thus, there are 
no stationary source requirements in 
these areas. The Denver area has major 
sources of both CO and hydrocarbons 
(volatile organic compounds or 
“VOCs"). 

The January 22, 1981, policy requires 
the adoption of Reasonably Available 
Control Technology (RACT} for: (1) All 
Control Technique Guidelines (CTGs) 
issued by EPA; (2) all remaining major 
stationary sources of VOCs (those 
emitting more than 100 tons per year 
potential emissions}; and (3) all sources 
of CO emitting more than 1,000 tons per 
year potential emissions. 

The Colorado SIP meets requirement 
(1) for the adoption of regulations 
equivalent to the CTGs. Colorado 
Regulation No. 7 was approved as 
meeting the requirements for Group | 
CTGs on March 13, 1981 (46 FR 16687), 
and for Group II CTGs on November 30, 
1981 (46 FR 58079). However, there is no 
indication in the Denver element of the 
SIP that requirements (2) and (3) have 
been met. 

EPA cannot approve the ozone plan 
for Denver unless it can determine that 
the RACT requirements for stationary 
sources described above have been 
satisfied. In response to this concern, 
the State has committed to clarify this 
aspect of its submittal during the public 
comment period. 


Inspection and Maintenance (I/M) 


Consistent with section 172(b)(11){B) 
of the Act, the January 22, 1981, SIP 
policy and the requirements for the 1979 
SIP revisions, an I/M program is 
required in all major urban areas (areas 
with populations over 200,000) needing 
an extension beyond 1982 for attainment 
of the CO or O; standards. The policy 
requires that the 1982 SIPs include: 

(1) Inspection test procedures; 

(2) Emission standards; 

(3) Inspection station licensing 
requirements; 

(4) Emission analyzer specification 
and maintenance/calibration 
requirements; 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


(5) Recordkeeping and record 
submittal requirements; 

(6) Quality control, audit, and 
surveillance procedures; 

(7) Procedures to assure that 
noncomplying vehicles are not operated 
on the public roads; 

(8) Any other official program rules, 
regulations, and procedures; 

(9) A public awareness plan; and, 

(10) A mechanics training program if 
additional emission reduction credits 
are being claimed for mechanics 
training. 

EPA approved the Colorado I/M 
program with respect to the first four 
elements on January 29, 1982 (47 FR 
4257). 

Subsequent to the adoption of the 
original Regulation 11, the Colorado 
Legislature passed amendments to the 
program which remove the Weld County 
portions of the area (the Greeley area) 
and allow the use of less sophisticated 
emissions analyzers. The removal of the 
Greeley area meets EPA policy and is 
approvable because this area has a 
population under 200,000. The 
amendments concerning emission 
analyzers also meet EPA requirements, 
and the updated Regulation 11 is still 
approvable with respect to the first four 
elements of the 1982 SIP policy. 

The Colorado 1982 CO/O; SIP 
includes an updated Regulation 11 with 
the previously mentioned amendments 
and documentation addressing the 
remaining six items of the January 22, 
1981, policy. Record keeping and 
reporting by the inspection stations is 
discussed; surveillance, audit, and 
quality assurance procedures are 
discussed (stations are audited a 
minimum of once every 60 days); 
enforcement via a windshield sticker by 
Law Enforcement Officers is discussed; 
a public awareness plan is included; and 
the mechanics training program is 
outlined. A 60-day audit period is not 
acceptable. EPA requires a minimum of 
a 30-day audit period. EPA understands 
that the State is actually auditing the 
inspection stations once every 30 days, 
and will document this fact prior to final 
rulemaking. The equivalence of a 30-day 
audit period must be maintained for the 
Colorado I/M program to remain 
acceptable. The Colorado I/M program 
meets EPA requirements, and will 
provide at least a 25 percent reduction 
in 1987 CO and hydrocarbon emissions 
from light duty vehicles. 

On July 22, 1981, an additional 
amendment to Regulation 11 was 
submitted modifying the adjustment 
procedures for two-cycle engines. This 
amendment does not conflict with EPA 
policy and proposed approval of this 


amendment is included in today’s 


action. 
Transportation Control Plan 


Section 172(b)(2) of the Clean Air Act 
requires implementation of all 
reasonably available control measures 
as expeditiously as practicable. For 
areas which have received an extension 
of the CO or Oz attainment date beyond 
1982, section 172(c) specifies that the SIP 
shall contain enforceable measures to 
assure attainment of the applicable 
NAAQS no later than December 31, 
1987. Under sections 172(b)(7) and 


(b)(10), the SIP must identify and commit. 


financial and manpower resources 
necessary to carry out the plan and 
include evidence that the responsible 
agencies have adopted the plan 
requirements and are committed to 
implement and enforce the plan 
elements. Any area which has received 
an extension of the attainment date is 
also subject to the requirement in 
sections 110(a)(3)(D) and 110{c)(5)(B) for 
implementation of public transportation 
measures necessary to meet basic 
transportation needs. 

The January 22, 1981, policy 
established transportation control plan 
requirements consistent with the 
statutory provisions. See 46 FR 7187— 
7188, and 7191-7192. The major 
requirements are that the SIP revision 
include: (1) All reasonably available 
transportation measures to assure 
expeditious attainment; a decision not to 
implement any of the measures 
identified in section 108(f) of the Act 
must be documented: (2) committments 
and schedules for implementation of 
these measures, including, where 
appropriate, evidence of legal authority, 
an identification of costs and funding 
sources, and an identification of the 
tasks and responsibilities of agencies 
and officials responsible for 
programming, implementation, 
operation, and enforcement activities 
associated with each measure; and (3) 
public transportation measures 
necessary to meet basic transportation 
needs, including an identification and 
commitment to use, to the extent 
necessary, Federal, State, and local 
funds to implement these measures. 
Other requirements identified in the 
January 1981 policy include: (1) A 
monitoring plan for periodically 
assessing the success or failure of 
transportation measures in meeting 
emission reduction targets; (2) 
administrative and technical procedures 
and agency responsibilities in response 
to section 176(c) of the Act; and, (3) a 
contingency plan identifying 
transportation projects that may 
adversely affect air quality and will be 


delayed if expected air quality 
improvements do not occur, and a 
procedure for determining and 
implementing additional measures to 
compensate for unanticipated shortfalls 
in emission reductions. 

As noted in the January 1981 policy, 
actions by many agencies are usually 
required before a transportation project 
is implemented. Recognizing this 
practical consideration, EPA believes it 
is reasonable to interpret the 
requirement in section 172(c) of the Act 
{i.e., that “enforceable measures” be in 
effect), to allow, in some cases, 
submission of schedules. Therefore, if a 
measure has not yet been implemented, 
received budget approval, or is 
otherwise not yet enforceable, per se, 
then implementation commitments may 
be in the form of a schedule (which, in 
itself, will be enforceable) listing the 
projected dates for the major steps 
required to advance the measure 
through the planning and programming 
process and identifying the agencies or 
officials required to take each action. 
These schedules must represent a 
genuine commitment to develop and 
adopt these measures. 


Fort Collins 


EPA is proposing to approve the Fort 
Collins plan. Seven of the eighteen 108(f} 
measures were determined to be 
unreasonable; five by the Air Quality 
Policy Committee (vapor controls, road 
pricing, idling control, retrofit, extreme 
cold start controls) and two by the Air 
Quality/Transportation Technical 
Advisory Committee (exclusive bus/ 
carpool lanes and pedestrian malls/auto 
free zones). A brief description of the 
reasons for not implementing these 
measures was included. It should be 
noted that the I/M program is in effect 
in Fort Collins, even though it is not 
required by EPA since the area is under 
200,000 in population. The Federal Motor 
Vehicle Emissions Control Program and 
I/M were shown to easily attain 
standards by 1987 (the highest 
concentration was projected to be 7.0 
ppm for 8-hours compared with the 9 
ppm standard). The other identified 
control measures and their impact are 
identified below. 





The Fort Collins element includes a 
monitoring plan for assessing the 
transportation measures annually. A 
contingency provision is included, 
should shortfalls occur. Procedures for 
complying with section 176(C) of the 
Clean Air Act for assuring that 
transportation plans and programs 
conform to the SIP are also included, 
and major Federal actions which may 
affect air quality between 1982 and 1987 
are identified. There is also a 
commitment to meeting basic 

‘transportation needs. 


Greeley 


EPA is proposing to approve the 
Greeley portion of the plan. The 
differences between the Greeley and 
Fort Collins elements of the SIP are that: 
(1) The I/M program is not in effect in 
the Greeley area; and (2) park-and-ride 
lots were found to be unreasonable in 
Greeley, while pedestrian malls were 
found to be reasonable. EPA does not 
require I/M in Greeley because the 
population is well under 200,000. 

The Federal Motor Vehicle Emission 
Control Program alone was shown to 
attain the CO standard by 1987. The 
impact of the other control measures is 
shown below. 


The Greeley area element contains 
the same monitoring plan, contingency 
provisions, 176({c) procedures, and 
commitment to meeting basic 
transportation needs that is contained in 
the Fort Collins elements. It is stated 
that there are currently no major Federal 
actions planned for the Greeley area. 


Denver 


The Denver element contains a list of 
measures not considered reasonably 
available. This list contains specific 


strategies, may of which are not 
specified in section 108(f) of the Clean 
Air Act. The SIP contains evidence of a 
reasonably comprehensive process 
which considered the air quality 
benefits and the technical and economic 
feasibility of each measure prior to 
determining that the measures were not 
reasonably available. The SIP also does 
not list certain of the 108(f) measures as 
unreasonable but these measures are 
not part of the Denver element. These 
omitted 108(f} Measures are road use 
charges, fleet vehicle conversion, non- 
light duty vehicle retrofit, and extreme 
cold start emission reduction programs. 
These measures were considered and 
rejected during the 1979 SIP revisin 
process. The SIP does list one 108(f) 
measure as unreasonable which is not 
included in the SIP: programs to limit 
portions of road surface to the use od 
nonmotorized vehicles or pedestrian 
use. This measure was rejected due to 
severe socio-economic impacts and 
minimal air quality benefits. 

The plan submitted by the Denver 
Regional Council of Governments 
(DRCOG) demonstrated attainment of 
the O; standard with only the 1979 SIP 
measures. Transportation measures 
submitted in the 1982 SIP revision 
should have an additional benficial 
effect on O; levels, however, a 25% 
reduction was still required to meet the 
CO standard. The 1979 SIP measures 
which are a part of the 1982 SIP include 
the Federal Motor Vehicle Emission 
Control Program, I/M, doubling transit 
ridership, stationary source controls, 
carpool matching, variable work hours 
by Federal employees, bicycle plan and 
high occupancy vehicle lanes on Santa 
Fe Drive. The following list of measures 
and associated 1987 CO reductions were 
submitted by DRCOG to the Air Quality 
Control Commission (AQCC): 





Double Park afd Ride LOts ............ccscssesssssernesecsensssreess 
Light Rail Transit .. oes 

Freeway Ramp Metering... 

Exciusive Bus Ramps 

Traffic Signal improvements... 

Display Signs at Drive-throughs to Turn 


Continue implementation of eee Plan... 
Parking Mai . 

%, Ton Truck 1968-1978 VM. 
Employer Participation Program 

ax Incentives for Transit Users............. 
20¢ per Galion Gas Tax increase 





The AQCC modified the pian by deducting and 
adding the following measures: 
Deleted by the AQCC: 
Employer Participation Prograim........s..0v-0v-ss0s00 
Tax Incentives for Transit Users 
20¢ per Galion Gas Tax Increase 


The plan submitted by DRCOG did 
not show attainment of the CO standard 
in 1987, but the plan as modified by the 
AOCC did predict attainment in 1987. 
EPA does not believe that the plan will, 
in fact, attain the CO standard in 1987, 
however, due to the heavy reliance on 
the episodic share-a-ride strategy. 

The SIP includes implementation 
schedules and identifies funding sources 
and agencies responsible for each 
measure. However, effective 
implementation and enforcement of a 
few of the adopted measures will 
depend on actions by the State 
legislature: Expansion of I/M program to 
cover % ton 1968-1978 trucks, warranty 
enforcement program, and perhaps, 
episodic share-a-ride strategy. 
Schedules are included for securing the 
necessary legal authority. A major issue 
is whether these schedules can be 
considered “enforceable” as required by 
Sections 172(b)(10) and 172(c). The 
agencies which have certified their 
commitment to all or part of the SIP 
(e.g., APCD, DRCOG) have no control 
over actions by the legislature, so there 
is no express guarantee that these 
measures will be implemented. EPA has 
strong doubts that schedules calling for 
legislative action can be considered 
enforceable because there appear to be 
no mechanisms for enforcement of such 
schedules in a court of law. Therefore, 
EPA is proposing to disapprove these 
measures. 

The reductions claims for the control 
measures appear reasonable with the 
exception of the Episodic Share-a-Ride 
program. The CO attainment 
demonstration relies heavily on two 
strategies added to the SIP by the 
AQCC: The warranty enforcement 
program and the episodic share-a-ride 
strategy. 

The warranty enforcement program 
adopted by the AQCC can be 
considered an enhanced I/M program 
designed to identify a larger percentage 
of high emitting 1982 and later vehicles 
which will in part be repaired under the 
50,000 mile emission control warranty 
required by section 207 of the Clean Air 
Act. Increasing the identification rate 
plus additional reductions in projected 
emission rates of light duty vehicles 
which are built into EPA’s latest 
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emission factors program (Mobile “2.5”), 
but which were not included in the 
Colorado projections, will combine to 
make the 125 tons per day claimed 
reduction for the warranty enforcement 
program a reasonable figure. Legislative 
authority will be necessary to 
implement this program, which would 
consist of a contractor operated, 
centralized, loaded mode I/M program. 
Funds will also be required to 
implement the program. Legislative 
“approval” is included as a scheduled 
milestone. 

The episodic share-a-ride strategy 
adopted by the AQCC is a rather 
innovative transportation measure 
designed to restrict automobile use on 
days when air quality levels are 
expected to exceed NAAQS. The 
implementation schedule allows over 
two years to develop tools for predicting 
high pollution days and to develop the 
program structure. Beginning in July 
1984, the program would be 
implemented on a voluntary basis and 
its effectiveness would be assessed. If it 
is not effective on a voluntary basis, the 
schedule calls for seeking legislative 
authority for a mandatory program and 
implementing a mandatory program in 
October 1987. The two major issues 
associated with this strategy are: 
whether the emission reductions 
claimed are reasonably achievable and 
whether, due to the intermittent nature 
of the program, section 123 of the Clean 
Air Act prohibits crediting the 
reductions claimed as an attainment 
strategy. There is also an issue of 
whether this strategy can be considered 
enforceable because of its initial (and 
perhaps, permanent) implementation on 
a voluntary baisis. There is a schedule 
for making it mandatory, but as 
discussed earlier, a substantial issue 
exists regarding enforceability of that 
schedule, 

Very little detail is provided in the 
submission to justify the 200 ton 
reduction claimed for the episodic 
share-a-ride day. If this estimate is 
based on the operation of the strategy in 
a voluntary mode it seems highly 
unlikely that reductions that large would 
be attainable. The SIP submission also 
suggests that to meet the standards, a 
30% reduction in areawide emissions by 
the eligible public, would be required. If 
this is roughly equated to a 30% 
reduction in travel, the SIP would seem 
to contemplate a travel reduction which 
would be the same as eliminating 
vehicle operation for worktrips. 
Worktrips probably amount to 30-40% of 
the areawide travel. On the face of it, 
this seems overly optimistic for a 
voluntary measure. If the measure were 


assumed to be mandatory, some 
extraordinary means of enforcement 
would be required. No enforcement 
mechanism for this measure was 
discussed in the SIP, and EPA does not 
believe that an effective enforcemnt 
program could be developed. A few of 
the problems which will be very difficult 
to overcome include: many individuals 
have access to more than one car, and if 
the enforcement is tied to license plate 
numbers, they will just use the other car. 
There will have to be allowances for 
exemptions, including the emergency 
use of vehicles which would normally be 
prohibited from being driven on a 
particular day. This will decrease 
effectiveness and provide an 
opportunity for circumvention. 

Small percentage changes in travel 
amounts, trip lengths, trip frequencies, 
and vehicles occpancy have been 
traditionally quite difficult to effect over 
the past 10 to 20 years from any reason. 
A 5% reduction in travel (VMT) due to 
voluntarism seems high given that it 
amounts to about twice what is 
envisioned from the doubling of transit 
ridership—certainly a voluntary type 
measure. If all relations are linear, 
admittedly a simplifying assumption, the 
expected reduction in emissions might 
be closer to 30 tons than 200 tons. 
However, neither this analysis nor that 
included in the plan is technically 
sufficient for justification of the claimed 
reductions. 

A Los Angeles plan which is intended 
to reduce vehicle use took credit for a 
2.5% reduction in emissions (10 tons of 
400 needed). The Los Angeles program 
is claimed as mandatory although there 
is little, if any, enforcement or 
monitoring, so actual effectiveness 
remains unknown. 

The Episodic Share-a-Ride measures 
also is contingent upon the ability to 
predict the 15 or so days with the 
greatest potential for high levels of CO. 
This predictive capability does not yet 
exist, and two years are to be used to 
develop this capability. Without the 
ability to limit the number of days on 
which the Share-a-Ride measure will be 
used, the measure becomes more 
unreasonable due to its greater social 
and economic impacts because of the 
decreased mobility of the citizens. The 
DRCOG rejected the measure for this 
very reason. Although EPA cannot 
disapprove a SIP measure on the basis 
of unreasonableness, the unproven 
reliability of the predictive techniques is 
an issue. 

In addition, EPA considers that the 
high CO potential days cannot be 


_limited to anywhere near so few as 15 


days. The Denver area experiences a 
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temperature inversion and high CO 
potential almost every weekday, during 
the evening rush hour, in November, 
December, and January. About the only 
time when it can be said with any 
certainty that there will be Jow CO 
potential is when there is a storm or 
frontal passage. The time for such an 
occurrence is also difficult to predict 
because of Denver's proximity to the 
Rocky Mountains. It is not unusual for 
fronts to be delayed by as much as 12 
hours. The attempt to limit the share-a- 
ride program to certain days may also 
be self-defeating in that, on days when it 
is not in effect, travel demand will likely 
be higher because it was previously 
repressed. This increased travel demand 
will cause higher than normal CO levels 
when the strategy is not in effect. 

Even assuming that necessary 
predictive techniques can be developed 
and the emission reductions claimed can 
be adequately documented as 
achievable, a second major issue affects 
approvability of this program as an 
attainment strategy: Whether the Clean 
Air Act prohibits reliance on an 
intermittent control strategy to 
demonstrate attainment. 

Section 123 of the Clean Air Act 
prohibits allowing the degree of 
emission limitation which is necessary 
to attain standards to be affected by any 
unauthorized dispersion technique, 
including specifically “intermittent 
controls of air pollutants varying with 
atmospheric conditions.” Although the 
legislative history of this section deals 
almost exclusively with stationary 
sources, many of the problems identified 
by Congress in establishing this 
prohibition apply to intermittent mobile 
source controls (e.g., unreliability of 
methods of predicting atmospheric 
conditions, enforcement/administrative 
problems associated with 
implementation). In addition, the Clean 
Air Act clearly requires constant and 
continuous emission reductions to 
assure attainment. Finally, sections 
110(a)(2)(F){v) and 303 establish 
independent requirements for 
“emergency episode plans” which are to 
be included in the SIP, but are arguably 
not intended for use as a final means of 
attainment. 

Given these statutory provisions and 
the “episodic” nature of this strategy, 
there is some doubt that this measure 
can be approved as an attainment 
strategy for purposes of the Part D 
nonattainment SIP (although it may be 
acceptable as part of the emergency 
episode plan required by the Act). 
Although a number of control measures 
specified in section 108(f) are intended 
for implementation on a “time and 
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place” basis (e.g., HOV lanes during 
“peak” hours), the time and place should 
be constant and pre-determined—and 
not variable or based on atmospheric 
conditions. 

The Denver area element does include 
a monitoring plan for annually assessing 
the transportation measures, and 
procedures for complying with Section 
176{c) of the Clean Air Act for assuring 
that transportation plans and programs 
conform to the SIP, and with the 
exception of the episodic share-a-ride 
program and expanded light duty truck 
I/M, the schedules and commitments to 
implement the transportation control 
measures are adequate. There is no 
schedule for the adoption of the 
expanded light duty truck I/M program. 

The Denver element does not include 
a list of planned transportation projects 
which may adversely affect air quality 
and that will be delayed while the SIP is 
being revised if the expected emission 
reductions or air quality improvements 
do not occur. There is no description of 
the process which will be used to 
determine and implement additional 
transportation measures to compensate 
for these shortfalls. 

Also, omitted from the Denver 
element is the identification of direct 
and indirect emissions from major 
Federal actions (including wastewater 
treatment grants) during the 1982 to 1987 
period which is required by the January 
1981 policy and Section 316(b) of the 
Clean Air Act. 

Because the episodic share-a-ride day 
was rejected by DRCOG, the 
transportation planning agency, as 
unreasonable, the basic transportation 
needs of the Denver area probably have 
not been shown to be committed to in 
the Denver element. Implementation of 
this strategy would clearly affect 
transportation needs, and it is unclear 
how much of the needs could be met 
through ridesharing. There is a 
discussion of the adequacy of the 
planned bus system which is included in 
the SIP, but it is questionable whether 
this discussion shows a commitment by 
the Regional Transportation District 
(RTD) for doubling transit ridership, 
light rail, or expansion of the bus system 
in the event that a light rail program is 
not passed. 

In addition, the statements by RTD in 
the SIP preceeded the AQCC’s adoption 
of the episodic share-a-ride strategy. 
Since the SIP does not include evidence 
that transportation needs will be met 
after the share-a-ride strategy is 
implemented, the basic transportation 
needs requirement has not been met for 
the Denver area. 

The O; attainment demonstrations for 
Denver were adequate. However, the 


episodic no-drive-day strategy in the 
Denver element is only projected to 
result in CO emission reductions of 
about 30 tons per day instead of the 200 
tons used in the Denver attainment 
demonstration. The Denver element CO 
attainment demonstration indicated that 
without the no-drive-day, a 13% 
reduction in air quality levels would be 
needed to attain the CO standard. This 
reduction would require a reduction in 
emissions of about 160 tons per day 
assuming a one-for-one reduction ratio 
between emissions and air quality. 
Therefore, the Denver element CO 
attainment demonstration is not 
adequate. 


Colorado Springs 


EPA is proposing to approve the 
Colorado Springs portion of the SIP. The 
following 108(f) measures were found to 
be not reasonably available due to 
economic constraints and insignificant 
emission reduction: 


Long Range Transit Improvements 
On Street Parking Controls 
Staggered Work Hours 

Bicycle Lanes and Storage Facilities 
Exclusive Bus and Carpool Lanes 
Road Surface Limitations and Malls 
Park-and-Ride Lots 

Road Pricing 

Alternative Fuels 

Vapor Recovery 

Extended Idling 

Retrofit 

Extreme Cold Starts 


The plan also lists implementation 
details and schedules for the following 
control measures which are included: 


Contro! measure 


improved Public Transit... 
Traffic Flow improvements ... 


These measures, together with the 
Federal Motor Vehicle Emission Control 
Program and I/M, are projected to attain 
the CO standard by mid-1986. 

The Colorado Springs element states 
that there are no major transportation 
projects planned which would increase 
vehicle use in the 1982 to 1987 period. A 
process is described which would be 
used to determine additional control 
measures which could be used to 
compensate for unanticipated shortfalls 
in the planned emission reductions. 

Procedures for determining the 
conformity of transportation plans and 
programs with the SIP pursuant to 
section 176(c) of the Clean Air Act are 
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included in the Colorado Springs 
element. A statement is also made that 
there are no direct or indirect emissions 
from any major Federal actions. The 
Colorado Springs element also includes 
a commitment to meeting basic 
transportation needs. 

The Colorado Springs element does 
not contain an acceptable monitoring 
plan for periodically assessing the 
success or failure of the transportation 
measures in meeting the required 
emission reductions, as required by the 
January 22, 1981, policy. EPA 
understands that Colorado will correct 
this deficiency. 


Reasonable Further Progress 


Section 172b(3) of the Clean Air Act 
requires that the 1982 SIPs require 
reasonable further progress in attaining 
the standards in the period between 
1982 and 1987. The January 22, 1981, 
policy requires the SIP to include a 
demonstration that the annual reduction 
in emissions for each year between 1982 
and the attainment year be at least as 
great as would be achieved by a linear 
reduction in emissions over the period. 
The demonstration must distinguish 
between those reductions from mobile 
and stationary controls, and the 
reductions due to each of these two 
categories of controls must be consistent 
with emission reduction targets 
established through the State and local 
official consultation process. 

The 1982 Colorado SIP does not 
contain the required demonstration of 
reasonable further progress for any of 
the four areas. EPA understands that 
Colorado will correct this deficiency. 


Public Participation and Consultation 
With State and Local Officials 


The January 22, 1981, policy requires 
that the control strategy for the 1982 SIP 
reflect agreement among affected State 
and local officials on the emission 
reductions needed to attain the 
standards. Section 121 of the Clean Air 
Act requires each state to provide a 
process for consultation with local 
governments, organizations of local 
elected officials, and Federal land 
managers for SIP development. See also 
40 CFR Part 51, Subpart M. 

The Colorado 1982 CO/O; SIP meets 
the above requirements. Each of the four 
elements of the 1982 CO ozone SIP 
contains a description of the public 
participation and elected official 
consultation activities during the SIP 
development. In each case, the 
metropolitan planning organization 
(MPO) was the lead Agency for SIP 
development. In each case, agreements 
were reached including the Colorado 
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Department of Health and the Air 
Quality Control Commission in the 
development process. Thus, State and 
local official consultation was built into 
the SIP development process (local 
elected officials were represented by 
being parties to the MPOs). Also, in 
each case, citizen advisory committees 
were utilized in the SIP development 
process, and public hearings were held 
with adequate public notice. An outline 
for each area is provided below. Since 
none of the measures specifically impact 
Federal lands, consultation with Federal 
land managers was not required. 


Fort Collins and Greeley 


The Larimer-Weld Regional Council of 
Governments (LWRCOG) was 
designated as the lead Agency for the 
development of both the Fort Collins 
and Greeley elements of the SIP, 
pursuant to Section 174 of the Clean Air 
Act. Through a Memorandum of 
Agreement between LWRCOG, the 
Colorado Department of Highways, and 
the Colorado Department of Health, 
those three Agencies participated in an 
Air Quality/Transportation Technical 
Advisory Committee (AQTAC). The 
AQTAC chose the specific control 
measures for recommendation to the 
LWRCOG for implementation after the 
elimination of certain measures as 
unreasonable by the Air Quality Policy 
Committee, which was composed of 
elected officials from both Fort Collins 
and Greeley. 


Denver 


The DRCOG was designated as the 
lead agency for the development of the 
Denver Region element of the SIP, 
pursuant to section 174 of the Clean Air 
Act. A Joint Determination Agreement 
was signed between DRCOG, the 
Colorado AQCC and the Air Pollution 
Control Division of the Colorado 
Department of Health (APCD). A 
citizen’s advisory committee, the Clean 
Air Task Force, directed SIP 
development, which was carried out 
jointly by APCD and DRCOG Board, 
and that body forwarded the plan to the 
AQCC. The plan submitted by DRCOG 
did not show attainment of the CO 
standard by 1987. The AQCC revised 
the DRCOG plan by deleting three 
measures and adding four additional 
measures. The revised plan did predict 
attainment of the CO standard by 1987. 
As stated previously, EPA does not 
agree with the prediction of attainment. 


Colorado Springs 


The Pikes Peak Area Council of 
Governments (PPACG) was designated 
as the lead agency for the Colorado 
Springs element of the SIP, pursuant to 


section 174 of the Clean Air Act. An 
Agreement was signed between PPACG, 
the Colorado Department of Highways, 
the AQCC, and the APCD for 
development of the SIP. 


Proposed Action 


Based on the above information, EPA 
is proposing to take the following 
actions on the SIP revisions: 

(1) Approval of the Colorado I/M 
program as meeting EPA criteria. 

(2) Approval of the Colorado Springs, 
Fort Collins, and Greeley CO SIP’s with 
the understanding that reasonable 
further progress will be demonstrated 
and that a monitoring plan will be 
submitted to annually assess the effect 
of the transportation measures in 
Colorado Springs. 

(3) Approval of the Denver area ozone 
SIP with the understanding that 
reasonable further progress will be 
demonstrated; that a contingency plan 
will be developed which will: (a) List 
planned transportation projects which 
may adversely affect air quality and will 
be delayed while the SIP is being 
revised if there are shortfalls in emission 
reductions or expected air quality 
reductions do not occur, and (b) 
describe the process which will be used 
to determine and implement additional 
transportation measures to compensate 
for these shortfalls; that an 
identification of direct and indirect 
emissions from major Federal actions 
(including wastewater treatment grants) 
during the 1982 to 1978 period will be 
made; and that the State will confirm 
and adequately document that RACT is 
required on all major sources of FOC not 
covered by a published CTG and will 
commit to adopt RACT for any VOC 
sources subsequently covered by a CTG. 

(4) Disapproval of the Denver area CO 

IP. 


The proposed disapproval of the 
Denver area CO SIP is based on the 
following factors which are due to the 
unacceptability of the episodic share-a- 
ride strategy: 

(A) The Claimed reductions are not 
adequately documented and too high; 
therefore, there is a shortfall of about 
130 tons per day in attaining the 
standard in 1987. 

(B) The strategy includes no 
implementation or enforcement details, 
and is unenforceable as described. 

(C) The strategy relies on the 
unrealistic assumption that it only must 
be in effect on about 15 days a year. 

(D) The predictive mechanism has not 
been developed and likely will not be 
100% effective so that no violations will 
occur. 

(E) EPA considers that such a 
predictive capability will not be reliable 
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enough and that there are many more 
than 15 days with high CO potential 
each year. 

(F) Episodic control measures of this 
type may be prohibited as an attainment 
strategy by Section 123 of the Clean Air 
Act. 

(G) Since it is not clear how the travel 
demand affected by the strategy will be 
met, the basic transportation needs 
requirement for the Denver area has not 
been met. 

The proposed disapproval is also 
based on EPA's concerns about the 
enforceability of the schedules requiring 
legislative action for light-duty truck I/ 
M, warranty enforcement, and episodic 
share-a-ride strategy. 

If the major deficiencies discussed 
above are not remedied before EPA 
takes final action, EPA will be required 
to disapprove the revisions to the 
Denver CO plan. Under section 
110{a)(2)(1) and 40 CFR 52.24 (1981)}, 
disapproval would trigger a moratorium 
on the construction and modification of 
major stationary sources of CO in the 
Denver nonattainment areas to which 
these plan revisions apply. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Section 176(a). EPA and the 
Department of Transportation must limit 
funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Under Executive Order 12291, this 
action is not Major. It has been 
submitted to the Office of Management 
and Budget for review. Any comments 
from OMB to EPA and any EPA 
response to those comments are 
available for public inspection at the 
Public Information Reference Unit. 

This notice of proposed rulemaking is 
issued under the authority of section 110 
of the Clean Air Act (42 USC 7410). 
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List of Subjects in 40 CFR Part 52 


Air Pollution Control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 


Dated: November 2, 1982. 
Steven J. Durham, 
Regional Administrator. 
[FR Doc. 83-2433 Filed 2-2-83; 8:45 am| 
BILLING CODE 6560-50-M 


40 CFR Part 52 
{TN-006; A-4-FRL 2252-7) 


Approval and Promuigation of 
implementation Plans; Tennessee: 
1982 Carbon Monoxide Attainment 


Pian for Memphis 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


summary: EPA proposes to disapprove 
the 1982 State Implementation Plan (SIP) 
revisions which the State of Tennessee 
submitted on June 30, 1982, for the 
Memphis carbon monoxide 
nonattainment area. The revisions 
generally meet the requirements of the 
lean Air Act and EPA policy except for 
the portion of the SIP dealing with the 
Inspection and Maintenance (I/M) 
program. The I/M portion is not 
approvable because the I/M rules and 
regulations are inadequate to ensure 
implementation and the city did not 
implement the program by the December 
31, 1982, deadline. The purpose of these 
revisions is to control emissions of 
carbon monoxide in order to attain the 
primary carbon monoxide National 
Ambient Air Quality Standards 
(NAAQS) within the City of Memphis by 
December 31, 1987, and to provide for 
reasonable further progress in the 
interim, as required under Part D of Title 
I of the Clean Air Act. 
DATE: Comments must be received on or 
before March 21, 1983. 
ADDRESSES: Comments may be sent to 
Drew Peake at the EPA Region IV Air 
Management Branch address listed 
below. Copies of the materials 
submitted by the State may be 
examined during norma! business hours 
at the following locations: 


Air Management Branch, EPA, Region IV, 


345 Courtland Street NE., Atlanta, 
Georgia 30365 

Division of Air Pollution Control, 
Tennessee Department of Public 
Health, 150 9th Avenue North, 
Nashville, Tennessee 37203 

Memphis and Shelby County Office of 
Planning and Development, City Hall, 


125 North Main Street, Memphis, 
Tennessee 38103. 
FOR FURTHER INFORMATION CONTACT: 
Drew Peake, Environmental Protection 
Agency, Region IV, Air Management 
Branch, 345 Courtland Street, N.E., 
Atlanta, Georgia 30365, (404) 881-2864 or 
FTS 257-2864. 
SUPPLEMENTARY INFORMATION: 


A. Background 


The Clean Air Act {the Act], as 
amended in 1977, specifies that all areas 
of the country must attain the primary 
National Ambient Air Quality Standards 
(NAAQS} by no later than December 31, 
1982. The Act requires states to have 
submitted revisions to their State 
Implementation Plan (SIPs) in 1979 
which included enforceable regulations 
and demonstrated attainment of the 
NAAQS by the 1982 deadline. For states 
unable to demonstrate attainment of the 
ozone and carbon monoxide standards 
by 1982, the Act allows an extension 
until 1987. In order to receive an 
extension until 1987, states were 
required to adopt, as part of their 1979 
attainment plans, reasonably available 
control strategies and to commit to 
submit an additional SIP revision by 
July 1, 1982. 

Although Tennessee’s 1979 carbon 
monoxide attainment plan for the City 
of Memphis included various 
transportation control measures, the 
State was unable to demonstrate 
attainment of the carbon monoxide 
standards by 1982. Therefore, the 
Governor requested ‘an extension until 
1987. EPA approved this request in the 
final action on the State's 1979 
attainment plan, published on February 
6, 1980 (45 FR 8004). (Through an 
oversight, this extension was omitted 
from 40 CFR 52.2226, “Extensions;” 
however, the extension is shown in 40 
CFR 52.2230, “Attainment Dates for 
National Standards.”) 

_ EPA policy requires that the SIP 
revision due by July 1, 1982, include a 
demonstration of attainment by 1987 
and any control measures needed to 
support that demonstration. These 
requirements are discussed in detail in a 
policy document published on January . 
22, 1981 (46 FR 7182). As required, 
Tennessee submitted 1982 revisions to 
its carbon monoxide SIP for the City of 
Memphis on June 30, 1982. The revisions 
provide a demonstration that carbon 
monoxide standards will be achieved by 
1987 throughout the city. The technical 
support for the demonstration is based 
on the utilization of a linear roliback 
model and an analysis of the impacts on 
carbon monoxide levels that currently 
planned projects will have on the 
nonattainment area. 
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This notice will discuss the Tennessee 
submittal as outlined below: 


Memphis CO Attainment Plan 


1. Introduction 

2. Monitoring 

3. Modeling 

4. Inspection and Maintenance (I/M) 

5. Transportation Control Measures 
(TCM) 

6. Reasonable Further Progress (RFP) 

7. Emission Inventory 

8. Public Participation and 
Intergovernmental Cooperation 

9. Resource Commitment 


B. Memphis Carbon Monoxide 
Attainment Plan 


1. Intreduction; Violations of the 
National Ambient Air Quality Standards 
(NAAQS) for carbon monoxide (CO) are 
primarily caused by automobile 
emissions and are generally associated 
with traffic congestion at the 
intersection of major roads, in a central 
business district and on major arterials. 
At these locations, vehicles tend to idle 
(queue) for relatively long periods of 
time while waiting for the congestion to 
clear. The emissions during this period 
are very high and tend not to be diluted. 

2. Monitoring: The Memphis-Shelby 
County Health Department (MSCHD) 
monitors carbon monoxide at several 
locations in the nonattainment area. The 
proposed Tennessee SIP revision 
presents ambient carbon monoxide 
monitoring data for the last three years, 
summarized as follows: 


Ambient air quality data 


6-tw 
highest- 


| 
Location | Saroad site No 
| second-high | ° 


| 
1976 | 13.80 PPM....| 416 
|} Alabama. 


1979 | 12.20 PPM | 416 


44-2340-024-GO!1 
| 


44-2340-024-GO!1 
Alabama. 
1980 | 10.74 PPM_..| 416 
} | Alabama. 
1981 | 14.38 PPM | 726E. 
Parkway. 
1981 | 13.60 PPM...) 416 
| Alabama. | 


ee 


44-2340-024-GO1 
44-2340-036-GO1 


44-2340-024-GO1 


Proposed Action: EPA is proposing to 
approve the monitoring portion of the 
Tennessee 1982 SIP revisions. 

3. Modeling: The Memphis and Shelby 
County Office of Planning and 
Development (MSCOPD) used the linear 
rollback modeling approach to show 
attainment of the standard at all 
locations by demonstrating attainment 
of the standard at the worst (design) 
location. In their capacity as the lead 
agency for transportation planning (as 
designated under section 174 of the Act), 
the MSCOPD determined that a 37.4% 
reduction of emissions would be 
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required to reduce the carbon monoxide 
levels at 726 E. Parkway (design site) 
from 14.38 parts per million (PPM) to the 
National Ambient Air Quality Standard 
of 9.0 PPM. 

Proposed Action: EPA is proposing to 
approve the modeling portion of the 
Tennessee 1982 SIP. 

4. Inspection and Maintenance: The 
most effective carbon monoxide control 
measure will be the addition of a motor 
vehicle emissions inspection and 
maintenance program to the existing 
safety inspection program currently 
operated by the Motor Vehicle 
Inspection Bureau of the City of 
Memphis Division of Public Services 
(DPS). EPA has reviewed the adequacy 
of the following key I/M program 
elements: inspection test procedures, 
emission standards, inspection station 
licensing requirements, emission 
analyzer equipment specifications and 
maintenance/ calibration requirements, 
recordkeeping and submittal 
requirements, quality control, audit and 
surveiliance procedures, enforcement 
mechanisms, and rules and regulations. 

EPA finds all of these key elements 
adequate with the exception of the rules 
and regulations and the schedule for 
implementation of I/M. Memphis was 
advised that their rules and regulations 
were not sufficiently binding on the City 
to ensure implementation of the 
program, and thus had to be revised. 
Memphis indicated that the necessary 
revisions to the rules and regulations 
would be adopted and submitted to EPA 
for approval as part of the 1982 
Tennessee SIP revisions. 

Memphis has recently missed 
significant deadlines in the schedules for 
implementing I/M. This indicates that 
the City cannot implement the program 
by December 31, 1982. The bids for the 
analyzer equipment were opened on 
October 15, 1982 and a committee was 
appointed to review the one bid 
received. That committee has not met, 
nor had a meeting been scheduled as of 
December 1, 1982. We interpret this to 
mean that Memphis cannot award a 
contract, receive the necessary 
equipment, and implement the I/M 
program by December 31, 1982. 
Therefore, we propose to disapprove 
this portion of the SIP. 

Proposed Action: EPA is proposing to 
disapprove the I/M portion of the 
Memphis 1982 SIP. 

5. Transportation Control Measures: 
The MSCOPD studied the “Reasonably 
Available Control Measures” as defined 
by § 108 of the Act. The State and the 
MSCOPD are proposing three control 
measures which are sufficient to show 
the NAAQS will be achieved by 1987. 
The controls are: (1) Traffic Flow 


Improvement through refinements to 
computer signal timing patterns, 
generating timings for arterial signal 
systems, and through expanded 
computer system control of signalized 
intersections at key locations in the CO 
nonattainment area; (2) Ridesharing will 
be expanded under several State and 
Federal grant programs; and (3) Urban 
Goods Movement Management will be 
implemented through revisions to local 
ordinances as needed, development of a 
curbside loading zone program, 
relocation of bus stops as needed and 
identification and implementation of 
signal timing adjustments. 
Implementation of these measures has 
begun and will continue as part of the 
transportation planning process. A 
schedule on milestones is listed in the 
text of the Transportation Control Plan 
(TCP) which satisfies EPA requirements. 

Two additional measures were 
included in the SIP. These measures are: 
(1) Peak Period Demand Management 
which would be implemented as a 
component of the Memphis Area 
Ridesharing Program; and (2) Controls 
on Extended Vehicle Idling which would 
be implemented via a public information 
and awareness campaign for the 
Memphis Inspection and Maintenance 
Program. These measures may not be 
implemented because of lack of funds. 
The reductions from these measures, 
however, are not needed to demonstrate 
aitainment or reasonable further 
progress. 

The State has also made a 
commitment to meet the “basic 
transportation needs” of the 
nonattainment area as required by 
section 110(a)}(3)(D) of the Act. The City 
has made efforts to improve the public 
transit service, and in EPA's judgement, 
the basic transportation needs of the 
area are being met. 

The State submitted a description of 
the section 176(c) transportation 
conformity procedures which EPA finds 
to be fully approvable. With regard to 
comformity of the SIP with Federal 
projects, only one major Federal project 
other than highways was identified and 
it is not expected to affect attainment of 
CO. In addition, the state submittal 
contains adequate monitoring and 
contingency plan provisions to 
compensate for unanticipated shortfalls 
in planned emission reduction. 

Proposed Action: EPA is proposing to 
approve the transportation control 
measures for the City of Memphis. 

6. Reasonable Further Progress: The 
Tennessee proposed 1982 SIP revisions 
contain a Reasonable Further Progress 
(RFP) demonstration for the 726 E. 
Parkway location showing attainment 
by 1987. 
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Proposed Action: EPA is proposing to 
approve the RFP demonstration for 
carbon monoxide. 

7. Emission Inventory: For the 1982 
SIP revisions, the State is required to 
submit a carbon monoxide emission 
inventory of sufficient accuracy and 
detail to provide the necessary input to 
models, and to determine the 
effectiveness of proposed control 
measures. The inventory is to cover the 
entire urban area and represent a 
typical weekday during the worst 
carbon monoxide season. The areawide 
emissions data presented in the 
proposed revisions are for the City of 
Memphis, as the City is the only portion 
of the urban area designated 
nonattainment. The State used Mobile 1 
emission factors, worst case 
meterological data, and average daily 
traffic data to develop the mobile source 
emission inventory. 

Memphis has only two stationary 
sources of carbon monoxide with a 
capacity to emit more than 1000 ton/ 
year. These sources have been 
controlled. - 

Proposed Action: EPA is proposing to 
approve the carbon monoxide emission 
inventory. 

8. Public Participation and 
Intergovernmental Consultation: The 
proposed revisions to the Tennessee SIP 
include a detailed discussion of Citizen 
Information and Participation Work 
Tasks. EPA has reviewed these 24 work 
tasks and concludes that this element of 
the 1982 SIP is fully approvable. 

Proposed Action: EPA is proposing to 
approve the Public Participation and 
Intergovernmental Consultation portion 
of the SIP revision. 

9. Resource Commitments: In order to 
assure that the control strategies 
included in Tennessee’s 1982 attainment 
plan are implemented, EPA has 
requested that the State discuss how the 
actions will be supported financially. 
The Tennessee 1982 SIP submission 
discusses the State’s or City's 
commitment to providing the resources 
necessary to implement the 1982 plan 
revisions in some detail citing specific 
resources to be utilized for each 
measure. 

roposed Action: EPA is proposing to 
approve the resource commitments 
listed in the SIP revision. 

C. Proposed Actions: Based on the 
above information, EPA is proposing to 
take the following action on the SIP 
revision. EPA proposes approving all 
portions of the plan, except I/M. EPA 
proposes to disapprove the portion of 
the SIP which deals with I/M because 
the I/M rules and regulations are not 
sufficiently binding on the City to ensure 





implementation of the program and 
because the I/M program was not 
implemented by the December 31, 1982 
deadline. Failure to implement an I/M 
program will also invalidate many other 
portions of the SIP, since emission 
reductions projected from the program 
are one of the major control strategies. 

Under section 110{a)(2)(I) and 40 CFR 
52.24 (1981), disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of carbon monoxide in the 
nonattainment area to which this plan 
revision applies. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to section 176(a) and 316(b) of the Clean 
Air Act. Under section 176({a), EPA and 
the Department of Transportation must 
limit funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit a plan meeting the requirements 
of section 172. Under section 316(b), the 
Administrator has discretion to limit 
sewage treatment funds in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Interested parties may participate in 
the Federal rulemaking procedure by 
submitting written comments to the 
address above. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA and any 
response are available for public 
inspection at the EPA Region IV office. 

The Administrator's decision to 
approve or disapprove the 1982 SIP for 
Memphis will be based on whether it 
meets the requirements of section 
110({a)({2)(A)-{K) and section 110(@)(3) of 
the Clean Air Act, as set forth in 40 CFR 
Part 51. This SIP is being proposed 
pursuant to sections 110{a) and 301{a) of 
the Clean Air Act, as amended (42 
U.S.C. 7410{a} and 7601{a)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 


Hydrocarbons, Intergovernmental 
relations. 
Dated:December 10, 1982. 
Charles R. Jeter, 
Regional Administrator. 
[FR Doc. 83-2345 Filed 2-2-83; 8:45 am} 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[GA-003; A-4-FRL 2252-8] 
Approval and Promuigation of 


implementation Pians; Georgia: 1982 
Carbon Monoxide Attainment Plans 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve the 
1982 State Implementation Plan (SIP) 
revision for the Metropolitan Atlanta 
Carbon Monoxide nonattainment area. 
The State of Georgia submitted this 
revision on July 30, 1982. EPA has 
determined that these revisions meet the 
requirements of the Clean Air Act and 
EPA policy and provide for attainment 
of the primary National Ambient Air 
Quality Standards for carbon monoxide, 
as required under Part D of Title I of the 
Clean Air Act. 


DATE: EPA must receive your comments 
on or before March 21, 1983. 
ADDRESSES: Send any comments to Don 
Stone, Air Planning Section, EPA Region 
IV, 345 Courtland Street N.E., Atlanta, 
Georgia 30365. 


You may inspect copies of the 
submittal and EPA's evaluation during 
normal business hours at the following 
locations: 

EPA Region IV, Air Management 
Branch, 345 Courtland Street, N.E., 
Atlanta, Georgia 30365 

Air Protection Branch, Environmental 
Protection Division, Georgia 
Department of Natural Resources, 270 
Washington Street, SW., Atlanta, 
Georgia 30334. 

FOR FURTHER INFORMATION CONTACT: 

Don Stone at 404/881-2864 or FTS 257- 

2864. 

SUPPLEMENTARY INFORMATION: The 

Clean Air Act Amendments of 1977 

added a new Part D to Title I of the Act. 

Under this Part, the states had to revise 

their SIPs for all nonattainment areas 

and submit the revisions to EPA by 

January 1, 1979. The revised plan had to 

provide for attainment by December 31, 

1982, unless the State demonstrated that 

it could not attain either the ozone (Os) 

or carbon monoxide (CO) standard by 
that date despite the implementation of 


a 
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all reasonably available control 
measures (section 172{b}({2)). 

If EPA approved this demonstration, 
the attainment date for O; or CO could 
be extended up to December 31, 1987. 
States receiving such extensions were to 
submit a second SIP revision that 
provides for attainment by the approved 
attainment date and complies with all of 
the Part D requirements. 

These second SIP revisions had to be 
submitted by July 1, 1982. On January 22, 
1981 (46 FR 7182), EPA published final 
criteria for reviewing these revisions. 
These criteria supplement the “General 
Preamble for SIP Revisions for 
Nonattainment Areas,” which was 
published on April 4, 1979 (44 FR 20372). 

The State of Georgia submitted an 
initial SIP revision for the Atlanta CO 
and Os nonattainment area in April, 
1979. The State requested that EPA 
extend the attainment date for the CO 
standard in this area until December 31, 
1987. EPA granted this request and 
approved the initial plan revision on 
January 24, 1980 (45 FR 5698). Georgia 
submitted its 1982 revision to the CO SIP 
on July 30, 1982. 


PLAN EVALUATION: EPA’s evaluation of 
the State’s submittal is presented in two 
parts: A) the Carbon Monoxide SIP, and 
B) the Additional Requirements set out 
in EPA’s guidance, including basic 
transportation needs, conformity of 
federal actions, and consultation with 
State and local officials. 


A. Carbon Monoxide (CO) SIP 


CO violations are caused primarily by 
automobile emissions. They generally 
occur in the areas around major 
intersections, or in central business 
districts, where vehicles tend to idle for 
relatively long periods of time. The State 
currently operates five CO monitors at 
various locations in the Atlanta area. 
The monitored design value for the 1982 
SIP revision is 18 mg/m* (8-hr). During 
its work on the emissions inventory the 
State determined that 98% of CO 
emissions in the Atlanta area were from 
mobile sources. 

To control emissions from mobile 
sources, Section 108 of the CAA lists 
several transportation control measures 
to be studied for feasibility for 
implementing as part of the SIP control 
strategy. One of the measures, 
inspection and maintenance, is required 
for post-1982 CO/Os extension areas. A 
discussion of the Georgia inspection and 
maintenance program is given later. 
After reviewing the Section 108 
measures and consulting with all 
affected State and Local officials, the 
Atlanta Regional Commission 
conducted a detailed analysis of those 
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Section 108 measures on a regionwide 
basis. Linear rollback modeling was 
used to establish that a 44% reduction in 
1980 base year emissions of 279,040 tons 
per year (TYP) was required to attain 
the CO standard. The plan projects that 
emissions for the attainment year 1987 
will be 146,688 TPY. TCMs scheduled for 
implementation will reduce emissions 
by 132, 352 TPY, which is more than 
sufficient to attain the 44% reduction 
needed. The demonstration of 
Reasonable Further Progress (REP) was 
also done on a regional basis. Today's 
notice also discusses the other sections 
of the State's submittal as follows: 


1. Emission Inventories 


For the 1982 SIP, states were to submit 
comprehensive emissions inventories 
indicating 1980 and attainment year 
emissions levels from all sources of 
carbon monoxide. The Georgia 
submittal contains the required 
inventories including stationary as well 
as mobile sources. The attainment year 
emission levels are a combination of 
base year emissions and the projected 
reductions. 

Proposed Action: Approval. 


2. Stationary Source Control 


According to the emission inventory, 
only 2% of the CO emissions can be 
attributed to stationary sources. There 
are no stationary sources of 1000 TPY of 
CO. The Georgia SIP, therefore, contains 
controls for mobile sources only. 

Proposed Action: Approval. 


3. Inspection and Maintenance (I/M) 


All major urban areas that needed an 
extension beyond 1982 to attain the 
standards for O; and CO were required 
to include vehicle I/M as a portion of 
the 1979 SIP revisions. On January 24, 
1980, EPA evaluated and acted on the I/ 
M portion of Georgia’s 1979 SIP revision 
(45 FR 5698). 

The 1982 SIP revision must also 
contain an I/M portion. This portion 
must include: (1) the rules and 
regulations for implementing an I/M 
program that will meet the minimum 
requirements for emission reduction, 
and (2) commitments to other needed 
program details. (However, I/M 
elements already submitted and 
approved as part of an earlier SIP 
submittal need not be resubmitted.) The 
1982 SIP policy published on January 22, 
1982 (46 FR 7182), discussed these 
requirements. 

On April 1, 1981, Phase I of Georgia's 
inspection and maintenance program 
began in Fulton, Dekalb, and Cobb 
Counties in the Atlanta area. The 
program required inspection but no 
maintenance if a vehicle failed. Phase II, 


which began on April 1, 1982, requires I/ 
M for motorists in theses three counties. 

The phased-in approach was for 
public education concerning the 
program as well as providing the State 
with data to use in setting the vehicle 
emission standards. According to 
current information collected, the failure 
rate is approximately 17%. The State 
plans to increase the stringency in 1985. 
According to EPA's review of the 
program, the emissions reductions 
achieved qualify the program as 
Reasonably Available Control 
Technology, as required by EPA policy. 
EPA has compared the critical elements 
of the Georgia I/M program with 
established I/M policy and has 
determined that all rules and regulations 
pertaining to the daily operation of the 
program, such as calibration procedures, 
data recording, and inspection 
procedures, comply with EPA’s policy. 
The Georgia Department of Public 
Safety operates a “referee” station if a 
citizen disagrees with the inspection 
station's results. The referee station is 
also maintained within EPA's 
requirements for CAA Section 207(b) 
warranty regulations. 

Proposed Action: Approval. 


4. Transportation Control Measure 
(TCM) Analysis 


Section 108 of the Clean Air Act 
identifies eighteen categories of 
reasonably available control measures. 
The Atlanta Regional Commission 
(ARC) analyzed these categories and 
identified sixty-five (65) specific 
measures for further evaluation. 

ARC performed a detailed analysis to 
determine the feasibility of 
implementing the various measures. In 
addition to air quality; social, economic, 
and administrative impacts, were 
considered. 

ARC held several public workshops 
on the results of its analysis including 
the formation of a formal 
Transportation/Air Quality Task Force 
Committee to provide input into the 
Atlanta transportation planning process. 
Adjustments were also made in the ARC 
citizen participation efforts for air 
quality. The SIP contains commitments 
to the air quality transportation 
measures from each responsible agency 
or jurisdiction and identifies anticipated 
emissions reductions to occur from each 
project. The Reasonable Further 
Progress Curve includes a 2% reduction 
from transportation control measures. 
Measures to be implemented in the 
Atlanta area are high Occupancy 
Vehicle Lanes, expansion of mass 
transit, synchronization of signal lights, 
and intersection improvements. The 
emissions reductions from the various 


5039 


projects were determined using 
analytical techniques applicable to each 
measure. U.S. DOT’s Urban 
Transportation Planning System, a four 
step modeling procedure involving trip 
generation, trip distribution, mode  ~ 
choice, and traffic assignment and 
EPA's Transportation Air Quality 
Analysis—Sketch Planning Methods 
document were employed. The 
methodologies accounted for such 
impacts as increased transit ridership, 
decreased mileage, and decreased idle 
times. 

The SIP also contains contingency 
provisions to compensate for 
unanticipated shortfalls in planned 
emission reductions. EPA's assessment 
of the analysis indicates that the ARC 
efforts fully comply with the 
requirements of the Clean Air Act. 

Proposed Action: Approval. 


5. Reasonable Further Progress (RFP) 


The Atlanta CO SIP uses 1980 as the 
base year. The SIP design value is 18 
mg/m? (8-hr), which requires a 44% 
reduction in emissic~: to achieve 
attainment. The 1980 CO inventory for 
mobile sources is 279,040 tons/year. 
Projections of future emissions indicate 
attainment in the first half of 1987. 
Provisions for monitoring the progress in 
reducing emissions are also included in 
the SIP. 

EPA finds that these emission 
projections comply with the Clean Air 
Act's attainment deadline of December 
31, 1987. 

Proposed Action: Approval. 


B. Additional Requirements 
1. Basic Transportation Needs 


The demonstration of basic 
transportation needs in the Atlanta area 
is based upon the continued expanison 
of the Metropolitan Atlanta Rapid 
Transit Authority (MARTA) Rail Line as 
well as operation of the MARTA Bus 
System. Ridership of the combined 
system has steadily increased, 
representing fewer individual vehicle 
miles travelled and lower emissions of 
carbon monoxide as a result. EPA has 
determined that this portion of the SIP 
meets the requirements of CAA sections 
110(a)(3){(D) and 110(c)(5)(B). 

Proposed Action: Approval. 


2. Conformity of Federal Actions 


After consultation, EPA and the 
various states in Region IV, agreed that 
a major impact of Federal actions is in 
population growth which increases 
emissions. EPA regional personnel met 


‘ with all Federal agencies sponsoring 


projects affecting the nonattainment 
areas. Region IV submitted lists of these 





projects to the MPOs in the Region. The 
MPOs in turn assured conformity by 
including the population impacts of 
these Federally-supported projects in 
their regional emission forecasts. EPA 
has determined that this portion of the 
section 176(c) requirements has been 
met. 

Additionally, for the MPO level 
conformity determination, ARC is 
providing EPA with a description of its 
criteria and procedures to determine the 
conformity of transportation plans, 
programs, and projects with the SIP. 

Proposed Action: Approval. 


3. Consultation With State and Local 
Officials 

Section 121 of the CAA required each 
state to provide a process for 
consultation with locally elected 
officials as well as Federal officials. 
Section 174 required these local officials 
to jointly determine the respective roles 
each government agency would take in 
developing the SIP. These designations 
and roles were determined for the 1979 
SIP revision and have not changed. 
Based upon the established process and 
how well it is currently working, EPA 
feels that this portion of the SIP is 
adequate. 

Proposed Action: Approval. 


C. Proposed Action 


Based on the above information, EPA 
is proposing to approve Georgia's 82 SIP 
revision for the Atlanta CO 
nonattainment area. 

Interested parties may participate in 
the Federal rulemaking procedure by 
submitting written comments to the 
address above. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Section 110(a)(2)(A)-(K) 
and 110{a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur . 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 


(Secs. 110{a) and 301(a) of the Clean Air Act, | 
as amended (42 U.S.C. 7410{a) and 7601(a))) 


Dated: November 16, 1982. 
Charles R. Jeter, 
Regional Administrator. 
[FR Doc. 83-2436 Filed 2-2-83; 6:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[KY-007; A-4-FRL 2256-2] 


Approval and Promulgation of 
implementation Plans; Kentucky: 1982 
Ozone and Carbon Monoxide 
Attainment Pians for Jefferson County 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


sumManry: EPA proposes to disapprove 
the 1982 State Implementation Plan (SIP) 
revisions for the Jefferson County 
(Louisville, Metropolitan area) ozone 
and carbon monoxide nonattainment 
area. Kentucky submitted these 
revisions in draft on June 30, 1982. The 
revisions generally meet the 
requirements of the Clean Air Act and 
EPA policy, but no provisions are made 
for a vehicle inspection and 
maintenance program as required by the 
Clean Air Act. The purpose of these 
revisions is to provide for attainment of 
the primary National Ambient Air 
Quality Standards for ozone and carbon 
monoxide, as required under Part D of 
Title I of the Clean Air Act. 

DATE: EPA must receive your comments 
on or before March 21, 1983. 


ADDRESSES: Send any comments to 
Thomas P. Lyttle, Air Planning Section, 
US EPA Region IV, 345 Courtland Street 
N.E., Atlanta, Georgia 30365. 

You may inspect copies of the 
submittal and EPA’s evaluation during 
normal business hours at the following 
locations: 

EPA, Region IV, Air Management 
Branch, 345 Courtland Street, N.E., 
Atlanta, Georgia 30365 

Kentucky Division of Air Pollution 
Control, 18 Reilly Road, Frankfort, 
Kentucky 40601 

Kentuckiana Regional Planning and 
Development Agency, 914 E. 
Broadway, Louisville, Kentucky 40204 

FOR FURTHER INFORMATION CONTACT: 

Thomas P. Lyttle at the address above 

or 404/881-2864 (FTS 257-2864). 

SUPPLEMENTARY INFORMATION: The 

Clean Air Act Amendments of 1977 

added a new Part D to Title I of the Act. 

Part D required the states to revise their 

SIPs for all nonattainment areas and 

submit the revisions to EPA by January 

1, 1979. The revised plans had to provide 

for attainment by December 31, 1982, 

unless the State demonstrated that it 
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could not attain either the ozone (Os) or 
carbon monoxide (CO) standard by that 
date despite the implementation of all 
reasonably available control measures 
(section 172(b)(2)). 

If EPA approved this demonstration, 
the attainment date for O; or CO could 
be extended up to December 31, 1987. 
States receiving such extensions were to 
submit a second SIP revision that 
provides for attainment by the approved 
attainment date and complies with all of 
the Part D requirements. 

These second SIP revisions had to be 
submitted by July 1, 1982. On January 22, 
1981 (46 FR 7182), EPA published final 
criteria for reviewing these revisions. 
These criteria supplement the “General 
Preamble for SIP Revisions for 
Nonattainment Areas,” which was 
published on April 4, 1979 (44 FR 20372). 

Kentucky submitted an initial SIP 
revision for the Jefferson County CO 
and O; nonattainment area in June, 1979. ° 
The State requested that EPA extend the 
attainment date for the CO standard in 
this area until December 31, 1987. EPA 
granted this request and approved the 
initial revision of the CO plan on August 
7, 1981 (46 FR 40186). The State also 
requested an extension to December 
1987 for attaining the O, standards in 
Jefferson County. This extension was 
granted on January 25, 1980 (45 FR 6092), 
when EPA conditionally approved the 
ozone SIP for Jefferson County; full 
approval was given on August 7, 1981 
(46 FR 40188). 

On June 30, 1982, Kentucky submitted 
draft 1982 revisions to its CO and O; SIP 
for Jefferson County. The State is still 
considering these revisions and 
proposes to adopt them through its SIP 
revision procedures. If the State 
substantially changes the draft 
revisions—except to remedy 
deficiencies cited in this notice—EPA 
will have to evaluate those changes, and 
publish a revised notice of proposed 
rulemaking. Otherwise, EPA will publish 
a notice of final rulemaking on the 
revisions discussed in today’s notice 
once the State adopts these revisions 
and submits them to EPA for 
incorporation into the SIP. 

“EPA's discussion of its review of the 
State’s submittal is presented in three 
main parts: 


A. The ozone SIP; 

B. The carbon monoxide SIP; and 

C. The additional requirements set out 
in EPA's guidance, including basic 
transportation needs, conformity of 
Federal actions, and consultation with 
State and local officials. 
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A. The Ozone (O;) SIP 


The Kentucky portion of the Louisville 
interstate nonattainment area is 
Jefferson County. Floyd and Clark 
Counties, Indiana, are the remainder of 
the nonattainment area and are 
discussed, along with the other 
nonattainment areas in Indiana, more 
thoroughly in a separate FR notice. The 
ozone modeling analysis indicates that” 
hydrocarbon emission reductions of 
32.5% will be needed to eliminate 
violations of the ozone standard in the 
Louisville area. A hydrocarbon emission 
reduction of 37% was projected by 1987 
which will allow attainment of the 
ozone standard by 1987. 

Kentucky’s proposed 1982 SIP for 
ozone combines stationary and mobile 
source strategies to achieve these 
necessary reductions. It is divided into 
six sections: 
¢ Emission Inventories 
¢ Modeling and Monitoring 

Stationary Source Controls 

Inspection and Maintenance (I/M) 

Transportation Control Measures 

(TCMs) 
¢ Reasonable Further Progress (RFP) 


1. Emission Inventories 


For the 1982 SIP, States were to 
submit comprehensive emission 
inventories indicating 1980 and 
attainment year emission levels from all 
sources of volatile organic compounds 
(VOCs) and oxides of nitrogen. The 
stationary source inventories were 
prepared by the local air agency, the Air 
Pollution Control District (APCD) of 
Jefferson County, for Kentucky and by 
the Indiana State Board of Health for 
Indiana. Mobile source emissions were 
developed by the Kentuckiana Regional 
Planning and Development Agency 
(KIPDA). Area source inventories were 
prepared by Engineering-Science, Inc., 
under contract to EPA Region IV. 
Engineering-Science also compiled all of 
the inventories into a single document 
which included preparing summary 
tables of emissions by source categories 
for 1980 and 1987. These inventories 
were used for the 1980 base year, but 
subsequently the projected 1987 
stationary source inventories were 
substantially revised to reflect more 
accurately the recent growth patterns, 
which are lower than those originally 
used. These revised projections were 
used in the SIP. 

Questions regarding the mobile and 
area sources were resolved in preparing 
the Engineering-Science document. The 
only outstanding issue in these areas is 
the amount of emission reductions 
credited to a vehicle inspection/ 
maintenance (I/M) program. Originally 


it was expected that both States would 

implement an I/M program by January 1, 

1983. Indiana now does not expect to 

enact a program, and Jefferson County's 

will be delayed. The inventories must be 
revised to reflect this. EPA raised 
several questions at the public hearing 

held on the draft SIP on July 20, 1982, 

and in subsequent correspondence with 

the affected agencies. Among the 
changes requested are: 

(a) Better documentation of the revised 
growth factors; 

(b) A revised source category summary 
for Jefferson County to replace the 
1987 summary in the Engineering- 
Science report; 

(c) The reconciling of differences in 
emissions for Indiana stationary 
sources between the Kentucky and 
Indiana SIPs; and 
(d) Better documentation of estimated 

emission reductions from installation of 

stationary source controls. In particular, 
emission reductions claimed for certain 
source categories in Indiana seemed 
overly optimistic. 

Proposed Action: EPA proposes to 
approve the emission inventories 
provided they are revised to reflect the 
delayed I/M program and provided the 
necessary corrections noted above are 
made in the final SIP. 


2. Modeling and Monitoring 


To ensure consistency among the 
states that have to demonstrate 
attainment by 1987, EPA encouraged 
each state to use the City-Specific 
Empirical Kinetic Modeling Approach 
(EKMA). 

EKMA modeling was done by APCD 
and KIPDA with the assistance of EPA 
Region IV. In general, recommended 
procedures were used, but the following 
minor variations were made in 
consultation with EPA: 

(1) Downtown precursor data were 
gathered only in 1981 while almost all 
ozone violations which were modeled 
occurred in 1980. EPA's Office of Air 
Quality Planning and Standards 
recommended use of precursor data 
from those 1981 days which had 
meteorology (temperature, wind speed, 
cloud cover) similar to the 1980 days on 
which violations occurred. In 
consultation with EPA Region IV, these 
days were selected and average 
precursor data from the 1981 
“meteorologically equivalent” days was 
used in modeling 1980 ozone violations. 

(2) EPA guidance recommends 
calculating emission densities on a 
county-by-county basis. In the case of 
Clark County, this is unrepresentative 
because most of the emissions occur in 
the 15% of the county between 
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downtown Louisville and the monitor at 
Charlestown in Clark County. The 
remaining 85% of the county is largely 
rural. For this reason, the county was 
subdivided at Charlestown, with 
emissions south of their apportioned 
over the area south of Charlestown. 

(3) EKMA assumes a straight line 
trajectory from the downtown starting 
point to the monitoring location. A 
straight line to Charlestown does not 
pass through Floyd County, although it 
is relatively close. Thus Floyd County 
emissions would not be considered in 
the modeling analysis of the 
Charlestown monitor. This was also 
considered unrepresentative, since 
Clark County has a relatively high ratio 
of VOC to NO, emissions, while in 
Floyd County NO, emissions are much 
higher, due to the presence of the 
Gallagher power plant. If something 
other than a straight line trajectory 
occurred, and the trajectory actually 
covered parts of Floyd County, the 
emission densities would be 
substantially misrepresented by using 
only Clark County. To account for the 
uncertainty as to the exact trajectory of 
the air parcel which resulted in the 
measured ozone value, the Floyd County 
emissions were averaged with those of 
Clark County (subdivided). EPA 
believes this is the most representative 
procedure, given the uncertainty as to 
actual trajectories and the wide 
disparity between Clark and Floyd 
County emissions. 

For use in modeling, ozone monitoring 
data for the area were obtained at 4 
sites—2 in Louisville, one upwind, and 
one downwind site in Charlestown. 
Data from these monitors have been 
validated by the States and EPA. 

Ozone violations from all of these 
sites (except the one upwind) were 
modeled. The control requirement for 
the area was derived from Charlestown, 
which had the highest ozone value and 
also had been in operation only since 
1980. This required the use of the 3rd 
highest control requirement at the site to 
account for having only two years of 
data. (The Louisville sites had been in 
operation all 3 years, 1979-81, and these 
could use the 4th highest control value.) 
The final control requirement was 
determined to be 32.5% 

Proposed Action: EPA proposes to 
approve this portion of the plan. 


3. Stationary Source Control 


The Clean Air Act requires states to 
adopt all Reasonably Available Control 
Technology (RACT). Therefore, ‘as part 
of the 1982 submittal, states must 
include RACT for: (1) All sources of 
VOCs covered by a Control Technique 
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Guidelines (CTG) and (2) all remaining 
major stationary sources of VOCs with 
the potential to emit more than 100 tons 
of VOCs per year. 

EPA requires that the submittal either 
include legally enforceable measures to 
implement RACT for these sources, or 
else document the State’s determination 
that the existing level of control 
represents RACT for each of these 
sources. 

Regulations have been adopted for all 
Group I & II CTG sources. The draft SIP 
does not contain a specific schedule for 
adoption of Group III CTG regulations, 
but EPA has since received a letter from 
APCD expressing its intent to adopt 
regulations within one year after the 
publication of the CTG. An EPA 
contractor has studied controls for 
major non-CTG sources and developed 
a report which is undergoing peer 
review within EPA. The report 
demonstrates that most affected sources 
have the equivalent of RACT control. 
APCD has indicated its intention to 
develop RACT regulations for any 
zemaining sources within one year after 
publication of the report. 

Proposed Action: EPA proposes to 
approve this portion of the SIP with the 
understanding that a specific 
commitment and schedule to adopt any 
necessary RACT regulations will be 
added to the final SIP. 


4. Transportation Control Measures 
(TCMs) 

As required by Section 108(f) of the 
Act, KIPDA and Peat, Marwick & 
Mitchel, Inc., (PMM), studied various 
TCMs to determine their feasibility for 
implementation in Jefferson County. Of 
the 18 measures listed in 108(f), 4 were 
found to be feasible and effective for 
hydrocarbon control: 

(1) Inspection/Maintenance (I/M), 

(2) Improved Ridesharing, 

(3) Improved Transit, and 

(4) Transportation Improvement 
Projects. 

Reasons for rejecting the remaining 
measures were documented by PMM in 
its report, which was included as part of 
the SIP. The SIP also contains 
contingency provisions to compensate 
for unanticipated shortfalls in planned 
emissions reductions. New projects 
inconsistent with the SIP will not be 
constructed. 

At the time the draft SIP was 
submitted, the necessary approvals of 
the TCMs by KIPDA committees had not 
been obtained and no documentation of 
the sources of funding and responsible 
agencies was included except for 
Transportation Improvement Plan (TIP) 
projects. The necessary approvals have 
since been obtained and KIPDA has 


reported it will enclose documentation 
of funding and commitments from the 
responsible agencies in the final SIP. 
I/M is the responsibility of the APCD 
and will be discussed separately. 

Proposed Action: EPA proposes 
approval of this portion of the plan with 
the understanding that the additional 
documentation discussed above will be 
included in the final SIP. 


5. Reasonable Further Progress 


A demonstration of reasonable further 
progress (RFP) toward meeting the 
ozone standard was not included in the 
draft SIP. APCD has since developed a 
RFP demonstration which is to be 
included in the final SIP. EPA has 
reviewed this draft demonstration and 
found it to be in accordance with 
Agency policy. 

Proposed Action: EPA proposes to 
approve this portion of the SIP with the 
understanding that the RFP 
demonstration and supporting 
documentation will be included in the 
final SIP. 


6. Inspection and Maintenance (I/M) 


All major urban areas that needed an 
extension beyond 1982 to attain a 
standard for O; or CO were required to 
include vehicle I/M as a portion of the 
1979 SIP revision. On August 7, 1981, 
EPA approved the I/M portion of 
Kentucky's 1979 CO/O; SIP revision for 
Louisville (46 FR 40186, 80188). 

The 1982 SIP revision must also 
contain an I/M program. This portion 
must include: (1) The rules and 
regulations for implementing an I/M 
program that will meet minimum 
requirements for emission reduction, 
and (2) commitments to other needed 
program details. (However, I/M 
elements already submitted and 
approved as part of an earlier SIP 
submittal need not be resubmitted.) The 
1982 SIP policy published on January 22, 
1981 (46 FR 7182), discusses these 
requirements. 

Jefferson County Fiscal Court passed 
an I/M ordinance in 1980 which met the 
requirements of the 1979 SIP. Although 
some work on I/M has occurred at 
APCD, essentially no progress has been 
made in over a year and starting up a 
program by the end of 1982 is 
impossible. During the last year, Fiscal 
Court expressed dissatisfaction with the 
contractor-run, centralized program 
selected by APCD. Fiscal Court hired a 
contractor to study alternative programs 
and the contractor recommended a 
decentralized program. An ordinance 
was proposed to give control of a 
decentralized program to the County 
Consumer Protection Department. 
However, a public hearing on the plan 
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brought out substantial opposition to 
many aspects of it. Subsequently, 
another ordinance was proposed to 
return control to APCD, but requiring a 
decentralized program unless strong 
justification for some other program 
were presented. However, this did not 
pass either. The County Attorney has 
since issued an opinion that APCD is an 
autonomous agency which cannot be 
ordered to set up any I/M program, 
although PCD can probably do so on its 
own. As a result, the existing ordinance 
has been rescinded and APCD is 
attempting to proceed on its own 
authority. The question of whether 
APCD can set up I/M on its own is not 
entirely clear and whether the Air 
Pollution Control Board, which directs 
APCD, will decide to adopt a program 
by regulation is uncertain. In any case, 
no decision has been made as to 
whether there will be a program, who 
would run it and the type of program. 
Based on this, EPA has no choice but to 
disapprove this portion of the plan. 
Indiana has indicated it will not 
implement an I/M program in Floyd and 
Clark Counties, although the program 
might be implemented later as a 
contingency measure. 

Proposed Action: EPA proposes to 


disapprove this portion of the plan. In a 


separate notice, EPA is also proposing 
to disapprove the I/M portion of the 
Indiana SIP. 


B. Carbon Monoxide (CO) SIP 


CO violations are caused primarily by 
automobile emissions. They generally 
occur in the areas around major 
intersections, or in central business 
districts, where vehicles tend to idle for 
relatively long periods. EPA calls these 
problem areas “hot spots.” 

The State draft submittal contains a 
detailed modeling analysis which 
demonstrated attainment at all but three 
local hot spot intersections. 

APC analyzed 150 intersections which 
potentially could exceed the CO 
standards, using modified Volume 9 
techniques. Of these, 55 were projected 
to exceed the CO standards in 1987 
without additional controls. PMM 
analyzed TCMs for their feasibility for 
implementation to reduce CO violation. 
Of those, 5 were selected: 

(1) Inspection/Maintenance (I/M), 

(2) Improved Ridesharing, 

(3) Improved Transit, 

(4) Signal Coordination, and 

(5) Intersection Modifications. 


1. Control Measures 


The implementation of I/M was 
predicted to reduce the number of 
intersections with post-1987 violations 
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to 7 and the remaining TCMs reduced 
the number to 3. The maximum 
projected 8-hour CO concentration at 
two of the intersections is 10.6 ppm, with 
the third showing 9.9 ppm. The draft SIP 
indicated these three intersections 
would continue to be nonattainment 
past 1987 without additional controls. 

Since that time, APCD, KIPDA and the 
Kentucky Department of Transportation 
have determined major intersection 
improvements to allow the 3 remaining 
intersections to attain the standard by 
1987. The final SIP is to be modified to 
include these additional measures to 
insure compliance at all intersections by 
1987. The final SIP is also to include 
additional documentation of the funding 
and responsible agencies for the TCMs 
as discussed under the ozone portion of 
the SIP. 

The attainment demonstration 
included the assumption that I/M would 
be implemented January 1983. Because 
this will not occur on schedule, the 
attainment demonstrations at the major 
hot spots must be reviewed to ensure 
that a delay in the I/M program will not 
affect attainment. In addition, as 
discussed in the ozone portion of this 
notice, the I/M program in Jefferson 
County is being proposed for 
disapproval for several reasons. For the 
same reasons, EPA is proposing to 
disapprove I/M in the CO portion of the 
SIP. 

Jefferson County has no stationary 
sources of 1000 tons/year carbon 
monoxide. Consequently, RACT 
controls are not required. 

Proposed Action: Except for the I1/M 
portion which is disapproved, EPA 
proposes to approve this CO portion of 
the SIP for Jefferson County with the 
understanding that additional control 
measures necessary to allow attainment 
at all intersections will be adopted and 
included in the SIP. Furthermore, 
additional documentation of the 
commitments and funding for TCMs and 
verification of the effect of I/M delays 
must be included in the final SIP. 


2. Reasonable Further Progress (RFP) 


APCD has supplied a copy of an RFP 
demonstration for CO based on an area- 
wide inventory of CO emissions. This 
demonstration meets EPA requirements. 
EPA intends to monitor the State’s 
progress in meeting RFP for CO by 
reviewing annual RFP reports. If any 
deficiency occurs, EPA will take 
corrective action. 

Proposed Action: EPA proposes to 
approve the RFP demonstration upon its 
inclusion in the final SIP. 


C. Additional Requirements 
1. Basic Transportation Needs 


KIPDA prepared a separate document, 
“Basic Transportation Needs,” which 
explains in considerable detail the 
procedures followed by KIPDA and the 
local transit and paratransit providers to 
insure that basic transportation needs 
are met. 

Proposed Action: EPA proposes to 
approve this portion of the plans. 


2. Conformity of Federal Actions 


Compliance with Section 176(c) of the 
Clean Air Act requires a close 
cooperative effort between all agencies 
granted federal funding. EPA contacted 
other federal agencies and found that no 
new major federal projects which will 
be inconsistent with the SIP are 
anticipated for construction in the 
Louisville area by 1987. Additionally, 
similar population projections are used 
in the SIP and for other planning 
programs as another means to ensure 
SIP conformity. KIPDA annually reviews 
the area transportation planning process 
for conformity with the SIP and has 
committed to continue this function. 

Proposed Action: EPA proposes to 
approve this portion of the plan. 


3. Consultation With State and Local 
Officials 

Chapter 1 of the SIP discusses the 
involvement of State and local officials 
in the development of the SIP. A 
significant effort was made to involve 
local and State officials in all aspects of 
the plan development. Representatives 
of all major affected agencies were 
included on the Clean Air Act 
Subcommittee which was responsible 
for the development and approvals of 
the SIP. 

Proposed Action: EPA proposes to 
approve this portion of the plan. 


D. Proposed Action 


Based on the above information, EPA 
is proposing to take the following action 
on the SIP revision. 

EPA proposes approving all portions 
of the plan, except I/M, on the 
understanding that deficiences outlined 
in this notice will be corrected in the 
final SIP. EPA proposes to disapprove 
the portion of the SIP which deals with 
I/M, because the plan contains no 
details of an I/M plan and no final 
decision has been made even as to 
whether there will, in fact, be a program. 
Failure to adopt an I/M program will 
also invalidate many other portions of 
the SIP, since emission reductions 
projected from the program are one of 
the major control strategies. 
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If the major deficiencies discussed 
above are not remedied before EPA 
takes final action, EPA will be required 
to disapprove the revisions to the ozone 
and carbon monoxide plans. Under 
Section 110(a)(2)(I) and 40 CFR 52.24 
(1981), disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of hydrocarbons and carbon monoxide 
in the nonattainment area to which 
these plan revisions apply. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176(a) and 316(b) of the 
Clean Air Act. Under Section 176(a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation control measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Interested parties may participate in 
the Federal rulemaking procedure by 
submitting written comments to the 
address above. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Section 110(a)(2)(A)-{K) 
and 110(a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. 

Under Executive Order 12291, today's 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA and any 
response are available for public 
inspection at the EPA Region IV office. 
List of Subjects in 40 CFR Part 52 

Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 


(Secs. 110(a) and 301(a) of the Clean Air Act. 





as amended (42 U.S.C. 7410{a) and 7601[{a)). 
Dated: November 23, 1982. 

Charies R. Jeter, 

Regional Administrator. 

FR Doc. 83-2437 Filed 2-2-€3; 6:45 am} 

BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-1-FRL 2211-7] 


Approval and Promuigation of 
implementation Pians; Massachusetts; 
1962 Ozone and Carbon Monoxide 
Attainment Pian 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This Notice proposes 
approval of the draft 1982 State 
Implementation Plan revisions for the 
Commonwealth of Massachusetts which 
were submitted on May 21, 1982 and 
November 22, 1982. The intended effect 
of these revisions is to control emissions 
of volatile organic compounds and 
carbon monoxide in order to attain the 
ozone and carbon monoxide National 
Ambient Air Quality Standards as 
required under Part D of the Clean Air 
Act. Public comments on this document 
are requested and will be considered 
before taking final actions on these SIP 
revisions. 

DATE: Comments must be received on or 
before March 21, 1983. 


ADDRESSES: Comments may be sent to 
Harley F. Laing, Director, Air 
Management Division, JFK Federal 
Building, Room 2312, Boston, 
Massachusetts 02203. Copies of the 
submittal and EPA's evaluation are 
available for public inspection during 
normal business hours at the 
Environmental Protection Agency, Room 
2111, JFK Federal Building, Boston, 
Massachusetts 02203 and the 
Massachusetts Department of 
Environmental Quality Engineering, One 
Winter Street, Boston, Massachusetts 
02108. 

FOR FURTHER INFORMATION CONTACT: 
Cynthia L. Green, (617) 223-5130. 
SUPPLEMENTARY INFORMATION: 


A. Introduction 


The Clean Air Act (the Act) requires 
that States with areas that violate the 
primary National Ambient Air Quality 
Standards (NAAQS) submit revisions to 
their State Implementation Plans (SIPs) 
in 1979 which demonstrate attainment of 
the NAAQS by December 31, 1982. For 
States unable to demonstrate attainment 
of the ozone and carbon monoxide (CO) 
standards by 1962, the Act allows an 
extension until 1987. In order to receive 
an extension until 1987, States were 


required to adopt, as part of their 1979 
attainment plans, control strategies 
considered to be reasonable available at 
that time and to commit to the 
submission of additional revisions by 
July 1, 1982. 

Massachusetts’ 1979 attainment plan 
included controls on specific stationary 
sources of volatile organic compounds 
(VOCs), a commitment to implement an 
inspection and maintenance program, 
and various transportation contro! 
measures. Massachusetts was unable to 
demonstrate attainment of the ozone 
and CO standards by 1982 and, 
therefore, the Governor requested an 
extension until 1987. EPA approved this 
request on September 16, 1980 (see 40 
FR 61293). 

EPA policy requires that the 1982 SIP 
revisions include: a demonstration of 
attainment by 1987, a stationary source 
control program and transportation 
control measures. These requirements 
are discussed in detail in a policy 
document published on January 22, 1981 
(see 46 FR 7182). 

Massachusetts submitted draft 1982 
revisions to its ozone and CO SIP on 
May 21, 1982 and November 22, 1982. 
The 1982 SIP contains new and 
quantifiable emission reductions which 
will be achieved through new source 
review regulations, transportation 
control measures, the bubble policy, 
reasonably available control technology 
(RACT) regulations for major sources, 
and vehicle inspection and 
maintenance. The detailed ozone and 
CO modeling demonstrates that 
Massachusetts will attain these 
standards by December 31, 1987. 

EPA has reviewed the State’s 
submittal and finds that the majority of 
the 1982 SIP is consistent with EPA 
requirements. The following sections of 
this Notice discuss in detail those issues 
that need to be resolved before EPA can 
approve the final SIP. Our review of the 
State’s submittal is divided into three 
main parts: 

(1) Ozone 

(2) Carbon Monoxide 

(3) Additional requirements. 

Our review of the ozone portion 
begins with a summary and is then 
divided into six additional sections: 

* Emissions Inventories, 

* Modeling, 

* Stationary Source Controls, 

* Inspection and Maintenance (I/M), 

* Transportation Control Measures, 
and 

* Reasonable Further Progress (RFP). 

Next, we discuss the CO SIP. This 
section contains a summary, a review of 
the modeling analysis, and a discussion 
of the transportation control measures 
and the RFP demonstration. Finally, we 
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review the additional requirements set 
out in EPA guidance, including public 
participation and the commitment of 
resources. 

B. Ozone 

1. Summary: Ozone is formed by 
complex chemical reactions involving 
various precursors, primarily oxides of 
nitrogen and a class of hydrocarbons 
called VOCs. Emissions of VOCs are 
controlled in order to reduce ozone 
concentrations. 

Massachusetts is divided into three 
analysis areas: the Boston, Worcester 
and Springfield urban areas. The ozone 
modeling analysis indicates that the 
following emission reductions will be 
required to eliminate violations of the 
ozone standard: 





Urban area 


Boston 
Worcester ..... we 
I seveniccinscivsineniartntiltenineteticnivmpetmegiininatimciiaaiain 


The Proposed Massachusetts 1982 
State Implementation Plan 
(Massachusetts 1982 SIP) combines a 
mix of strategies, stationary and mobile 
source, to achieve these necessary 
reductions. 

2. Emissions Inventories: For the 1982 
SIP, States are required to submit 
comprehensive emissions inventories 
indicating 1980 and attainment year 
emissions levels from all sources of 
VOCs and oxides of nitrogen (NO,). 

Massachusetts submitted inventories 
for mobile sources on February 18, 1982, 
for area sources on March 8, 1982 and 
for point sources on March 9, 1982 and 
May 21, 1982. EPA finds that the mobile 
and area source inventories are 
consistent with our guidance. However, 
the point source inventory is not entirely 
consistent with our guidance. It contains 
a list of major facilities and their total 
emissions, but it does not include 
reporting requirements such as: sample 
calculations, a breakdown of total 
emissions into individual emission 
points at major facilities, and.a 
completed, detailed categorization of 
miscellaneous point sources into 
specific processes. 

However, the quality assurance 
section of the emissions inventory 
contains a description of the special 
audits which will be performed to 
update and to include the reporting 
requirements in the point source 
inventory by the June 1, 1985. Therefore, 
EPA finds the point source inventory 
approvable. 

Proposed Action: EPA is proposing to: 

(1) Approve the mobile and area 
source inventories, and 
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(2) Approve the point source 
inventory with the understanding that 
the inventory will be improved through 
the State's quality assurance and 
updating procedures by June 1, 1985. 

3. Modeling: In order to insure 
consistency in demonstrating attainment 
by 1987, EPA encouraged each State to 
use the City-Specific Empirical Kinetic 
Modeling Approach (EKMA). 
Massachusetts submitted a well- 
documented and detailed summary of 
the modeling which contains an 
evaluation of all the ozone monitoring 
data for each urban area. Using the 
EKMA model, Massachusetts analyzed 
each urban area to determine the 
percent of emission reductions required 
for each area. The table below 
summarizes the results of this modeling: 


Ozone Summary TABLE 


Nashua, NH 
Lexington, 


‘The “daily design value” is used to refer to the measured 
maximum ozone vaiue for the da 


ay being modeled. 
= “Guidelines for Use of ae KMA in Preparing 


‘one SIPs", EPA 450/4-80-027. 


Proposed Action: EPA is proposing to 
aprove the modeling portion of the SIP. 

4. Stationary Source Controls: The 
Clean Air Act requires States to 
implement all required stationary source 
controls as expeditiously as practicable. 
In order to complete the requirement to 
adopt all reasonably available control 
measures, States must include, as part of 
the 1982 submittal, adopted regulations 
applying RACT to the following 
categories of sources: (1) All sources of 
VOCs covered by a Control Technique 
Guideline (CTG) and (2) all remaining 
major stationary sources of VOCs 
(defined under Section 302(j) of the Act 
as having more than 100 tons per year 
(TPY) potential emissions). 

EPA requires the submittal to include 
either legally enforceable measures 
implementing RACT on these sources, or 
documentation supporting a 
determination by the State that the 
current level of control represents RACT 
for each of these sources. 


Group I and Il CTG Regulation 
Revisions Submitted by the State 


(a) Massachusetts submitted fifteen 
revisions for its existing regulations. 
EPA finds that all of these revisions are 
consistent with our guidance. The 
revisions are discussed below. 


(i) The regulations for cutback asphalt 
and the surface coating of miscellaneous 
metal parts and products were revised 
to include EPA-approved exemptions 
(see 310 CMR 7.18(9) and (11)). 

(ii) The regulations for the surface 
coating of metal furniture, metal cans, 
large appliances, magnet wire 
insulation, automobiles, metal coil, 
miscellaneous metal parts and products, 
paper, fabric, and vinyl were revised to 
require that EPA Methods 24 and 25 
(originally promulgated in the Federal 
Register, Volume 45, Number 194, 
October 3, 1980) be used to determine 
compliance (see 310 CMR 7.18(3), (4), (5), 
(6), (7), (10), (11), (14), (15) and (16)). EPA 
has since proposed to modify Method 
24. Therefore, the revisions will be 
approvable if the federal promulgation 
reference is deleted. 

(iii) The regulation for graphic arts- 
rotogravure and flexography was 
revised to include a wording change that 
will allow graphic arts sources to use 
high solids ink in order to comply with 
the regulation (see 310 CMR 7.18(12)). 

(iv) The regulation for the surface 
coating of metal coils was revised to 
delete the extended compliance 
schedule. The only source in the State is 
now in compliance and no longer needs 
an extended compliance date (see 310 
CMR 7.18(11)). 

(v) The regulation for 
perchloroethylene drycleaning systems 
was revised to include EPA test 
methods (see 310 CMR 7.18(13)). 

Proposed Action: EPA is proposing to 
approve these fifteen revisions, with the 
understanding that the revisions 
described in 4(a)(ii) above will be 
changed to delete the federal 
promulgation reference. 

(b) Massachusetts submitted revisions 
for two CTG categories not previously 
regulated. EPA finds that the following 
revisions will be consistent with our 
guidance if Massachusetts includes in 
the final SIP, the required information 
discussed below: 

(i) Solvent Metal Cleaning: The 
existing regulation for solvent metal 
cleaning does not require controls on 
small conveyorized vapor degreasers or 
small open top vapor degreasers (see 
310 CMR 7.18(8)). EPA approved this 
regulation in the 1979 SIP (see 40 FR 
61293) with the condition that the State 
either: 
¢ Demonstrate that the emissions from 

small solvent metal degreasers are 

within 5% of EPA guidance, or 
¢ Revise the existing regulation. 

The Massachusetts 1982 SIP does not 
contain a revised regulation, but the 
State has committed to include in the 
final SIP a public education program 
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that will describe the emission 
reductions and cost benefits of using 
covers and safety switches on small 
metal degreasers. This will 
encourage use of these devices and 
thereby reduce emissions. This 
information will be distributed through 
central locations, such as suppliers and 
trade journals. 

Proposed Action: EPA is proposing to: 
(1) Approve Massachusetts’ solvent 
metal cleaning control strategy, with the 
understanding that (a) the final SIP will 

include a schedule to implement a 
public education program by May 1, 
1983, and (b) EPA will receive a copy of 
the public education program by May 1, 
1983, and 

(2) Remove the conditions of the 
Massachusetts 1979 SIP for solvent 
metal cleaning Part 52, Subpart W, 

§ 52.1166(2)(b). 

(ii) External Floating Roof Tanks: The 
existing regulation for bulk plants and 
terminal handling of organic material 
was submitted for the control of 
petroleum storage in external floating 
roof tanks (see 310 CMR 7.02(12)). This 
regulation did not include the CTG- 
recommended requirements for 
secondary seals on external floating 
roof tanks, inspection of those seals, and 
a compliance date. Therefore, EPA took 
no action on the State’s program to 
control emissions from external floating 
roof tanks (see 47 FR 5731). The 
Massachusetts 1982 SIP submittal did 
not include a revised regulation or a 
demonstration that the existing State 
controls are equivalent. However, 
Massachusetts and EPA have discussed 
this issue and the State has agreed to 
submit a schedule in the final SIP which 
ensures compliance by December 31, 
1983. 

Proposed Action: EPA is proposing to 
approve Massachusetts’ agreement to 
control external floating roof tanks with 
the understanding that: 

(1) The final SIP will contain a 
proposed control strategy, and a 
schedule to complete the program by 
December 31, 1983, and 

(2) After the control strategy is 
adopted, by March 1, 1983, the strategy 
will be submitted as a SIP revision to 
EPA. 

(c) Gasoline Tank Trucks: EPA took 
no action on Massachusetts’ lack of a 
gasoline tank truck regulation in the 
Federal Register on CTG II regulations 
because the State was committed to 
working with Northeast States for 
Coordinated Air Use Management 
(NESCAUM} to develop and to submit a 
control strategy in the 1982 SIP (47 FR 
5731). 





NESCAUM was unable to develop a 
control strategy and Massachusetts did 
not submit a tank truck regulation in the 
1982 SIP. After discussions with DEQE, 
EPA requested the State commit to a 
schedule to adopt and implement a 
RACT gasoline tank truck regulation. On 
November 22, 1982, DEQE submitted a 
commitment to propose a gasoline tank 
truck regulation and to hold public 
hearings on the regulation no later than 
June 1, 1983. DEQE also committed to 
adopt a RACT gasoline tank truck 
regulation within 90 days of the close of 
hearings, if no adverse comments are 
made. DEQE anticipates start up of the 
program by no later than May 1984. 

Upon adoption of the gasoline tank 
truck regulation, EPA requires that the 
regulation be submitted as a SIP 
revision. 

Proposed Action: EPA is- proposing to 
approve the State commitment with the 
understanding that: 

(1) The State will adopt a gasoline 
tank truck regulation for submittal into 
the SIP. 

(2) The adopted regulation will be 
RACT, and 

(3) The program will start up as 
expeditiously as possible, but no later 
than May 1984. 

(d) The 100 TPY RACT Regulation. 
Massachusetts submitted a generic 
RACT regulation (see 310 CMR 7.18({17)) 
for the control of all VOC sources that 
have the potential to emit 100 tons per 
year (TPY) or more, and that are not 
currently regulated under existing 
Massachusetts regulations. This 


1982 SIP policy requirement to control 
Group Ill CTG and 100 TPY non-CTG 
sources, and should control 16 sources 
(updates of the emissions inventory may 
increase the number of sources 
controlled under this regulation) which 
presently emit 5,200 TPY. 
Massachusetts is not waiting for the 
publication of the-Group III CTGs, but is 
adopting a regulation to achieve 
emission reductions from Group Ill CTG 
sources and nonCTG sources before 
EPA publishes the Group III CTGs. The 
100 TPY RACT regulation requires that 
each 100 TPY source will comply with 
RACT by December 31, 1983, o1 
document that the source cannot meet 
RACT by December 31, 1983 and submit 
a plan by December 31, 1982, with 
periodic increments of progress, that 
demonstrates compliance as 
expeditiously as practicable, but no 
later than December 31, 1986. To 
determine whether a source has 100 TPY 
or more of emissions and should be 
controlled by this regulation, the State 
will aggregate the source’s unregulated 


VOC emissions so that more sources not 
covered by CTGs will be controlled. 

The State has committed to review all 
EPA published guidelines and available 
information when determining RACT for 
each source under the generic 
regulation. To be consistent with EPA 
guidance, the State must also commit to 
review all EPA Group III CTG 
documents as they are published to 
determine if the emission reductions 
achieved by Massachusetts are less 
than the CTG projected emission 
reductions. Also the State must commit 
to control CTG II] sources less than 100 
TPY if the control measures are RACT 
for Massachusetts, and give the public a 
chance to comment on each RACT 
determination. 

The RACT regulation does not contain 
federally enforceable emission limits 
and EPA will not have the authority to 
enforce State-determined RACT 
requirements unless they are issued in a 
federally enforceable permit or are 
submitted into the federally approved 
SIP. 

We have discussed these issues with 
the State and they have agreed that in 
the final SIP they will commit to: review 
CTG IIIs when they are published, 
propose regulations for CTG III sources 
under 100 TPY if the control measures 
are RACT for the State, and give the 
public a chance to comment on each 
RACT determination: Also, in the 
November 22, 1982 submittal, the State 
agreed to submit each RACT 
determination as a SIP revision. 

Proposed Action: EPA is proposing to 
approve the 100 TPY RACT regulation 
(see 310 CMR 7.18(17)}) with the 
understanding that upon State approval 
each RACT determination will be 
submitted as a source specific SIP 
revision, and that the final SIP will 
include: 

(1) A schedule to review the Group Ill 
CTGs, as they are published, and to 
evaluate and adopt regulations for _ 
sources with less than 100 TPY 
emissions if the control measures 
specified by the CTG are found to be 
RACT for Massachusetts, and 

(2) A provision for public participation 
including a comment period and a 
hearing, or an opportunity for public 
hearing. 

{e) Generic Bubble Regulations 
Massachusetts has developed two 
generic VOC bubble regulations, an 
addition to the existing generic VOC 
bubble regulation for surface coaters 
(see 310 CMR 7.18(2)(b)), and a 
comprehensive generic VOC bubble 
regulation (see 310 CMR 7.00 Appendix 
A(7)), that should enable sources to 
reduce emissions in a cost-effective 
manner. As discussed below, there are 
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areas which need to be addressed in 
order for these regulations to be 
consistent with EPA policy. These 
regulations do not ensure that 
hazardous pollutants {identified as__. 
hazardous in accordance with Section 
112 of the Act) will not be increased in 
exchange for a decrease in non- 
hazardous pollutants. Also, the 
comprehensive generic VOC bubble 
regulation should clearly specify that the 
State will be issuing a federally 
enforceable document for each 
approved bubble plan. Finally, the 
generic VOC bubble regulations do not 
address the time period within which 
the emission limitations shall be 
averaged in an approved bubble plan. 
EPA's Emissions Trading Policy 
Statement of April 7, 1982 (see 47 FR 
15076) specifies that to be enforceable, 
the emission limitations “must state the 
minimum time period over which they 
will be averaged (e.g., Ibs/hour, Ibs/ 
MMBtu averaged over 24 hours, 
production rate/day).” 

We have discussed these issues with 
the State and they have agreed to 
address them in the final SIP. 

Proposed Action: EPA is proposing to 
approve: 

(1) The revision to the generic VOC 
bubble regulation for surface coaters 
(see 310 CMR 7.18(2)(b)) with the 
understanding that the final SIP 
submission will: 

(a) Ensure that emissions of pollutants 
identified as hazardous in accordance 
with Section 112 of the Clean Air Act 
are not increased in exchange for 
reductions in emissions of non- 
hazardous pollutants and 

(b) Address the time period within 
which the emission limitations shall be 
averaged in an approved bubble plan. 

(2) The revision for the comprehensive 
generic VOC bubble regulation {see 310 
CMR 7.00 Appendix A(7})} with the 
understanding that the final SIP 
submission will: 

(a) Ensure that emissions of pollutants 
identified as hazardous in accordance 
with Section 112 of the Clean Air Act 
are not increased in exchange for 
reductions in emissions of non- 
hazardous pollutants 

(b) Ensure that a federally enforceable 
document is issued for each approved 
Bubble plan, and 

(c) Address the time period within 
which the emission limitations shall be 
averaged in an approved bubble plan. 

(f) Other Revisions Submitted with 
the SIP. EPA is giving notice that 
Massachusetts also submitted in the 
1982 SIP changes to two regulations, 
Emission Offset and Nonattainment 
Review, 310 CMR 7.00 Appendix A, and 
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Plan Approval and Emission 
Limitations, 310 CMR 7.02 (2), (4), (13) 
and (14). These regulation changes, 
which effect the new source review 
program, and two programs that have 
been delegated to the state, National 
Emission Standards for Hazardous Air 
Pollutants (NESHAPs} and New Source 
Performance Standards {NSPS) will be 
discussed in separate rulemakings as 
they do not impact on the ozone or 
carbon monoxide attainment 
demonstrations. 

5. Transportation Control Measures: 
State and regional agencies have been 
involved in the evaluation and 
recommendation of transportation 
control measures for the Massachusetts 
1982 SIP in accordance with EPA 
guidance. As a result, the State has 
adopted measures such as on-street 
parking controls, improved public 
transit, park and ride fringe parking lots, 
employer-based carpools, bicyle lanes, 
and traffic flow improvements. 
However, DEQE did not adopt a 
contingency provision to list planned 
transportation measures and projects, 
for areas of over 200,000 in population, 
that may adversely affect air quality and 
that will be delayed if expected air 
quality improvements do not occur. The 
state has committed to include this in its 
final submittal. 

EPA has reviewed the State’s 
procedures for determining the 
conformity of transportation plans and 
programs, and finds them to be 
consistent with EPA guidance. 
Massachusetts defines its Basic 
Transportation Needs (BTN) as 
maintaining and, where possible, 
improving transit service levels to the 
extent that State and Federal! funds will 
allow. 


All of the State’s documentation has 
been included in the 1982 SIP submittal 
and the Metropolitan Planning 
Organization’s (MPOs) documentation 
will be submitted with the final SIP. 

Proposed Action: EPA is proposing to 
approve this portion of the SIP, with the 
understanding that the MPOs 
documentation will be consistent with 
EPA guidance. ss 


6. Reasonable Further Progress: The 
Massachusetts 1982 SIP indicates that 
the State will attain the ozone standard 
by December 31, 1986. The State 
submitted separate RFP demonstrations 
for Boston, Worcester and Springfield. 
The Massachusetts 1982 SIP also 
contains a description of the procedures 
that will be used to demonstrate the 
annual emission reductions of each 
urban area. The procedures described 
will be acceptable if the final submittal 
states that the vehicle miles of travel 


(VMT) data used for the mobile source 
emission estimates will be generated at 
a minimum for each analysis area. 

Proposed Action: EPA is proposing to 
approve the Reasonable Further 
Progress portion of the SIP with the 
understanding that the final submittal 
commits to providing VMT data for each 
analysis area. 

7. Inspection and Maintenance (I/M): 
All major urban areas needing an 
extension beyond 1982 for attainment of 
a standard for ozone or CO were 
required to include vehicle I/M as an 
element of the 1979 SIP revision. 
Massachusetts included I/M in the 1979 
SIP revision. EPA's evaluation of, and 
action on, the I/M portion of the 
Massachusetts 1979 SIP revision is 
documented in the September 16, 1980 
Federal Register (see 45 FR 61293). 

As discussed in the January 22, 1981 
Federal Register on 1982 SIP policy (see 
46 FR 7182), States with areas that have 
I/M programs under development, or 
operational as part of their 1979 SIP 
revisions, were required to submit only 
qualitative descriptions of their I/M 
program elements in the 1979 SIP 
submittal. 

Unless already submitted and 
approved as part of a previous SIP 
submittal, the 1982 SIP revision must 
include the rules and regulations needed 
to implement the I/M program to 
achieve the minimum emission 
reduction requirements and 
commitments to other program details. 

EPA will determine the overall 
adequacy of the critical elements of 
each I/M program and, therefore, the 
approvability of the I/M portion of the 
Massachusetts 1982 SIP by comparing 
those elements to the established I/M 
guidance. 

In its 1982 SIP revision, Massachusetts 
submitted an I/M section which 
included draft rules and regulations and 
descriptions of the critical elements 
required by the 1982 SIP policy except 
as noted below. EPA has determined 
that the rules and regulations, once they 
are finalized, and all of the I/M 
elements included in the 1982 SIP are 
approvable except: (1) Adequate 
information was not included to 
describe the audit and surveillance 
procedures that will be used by the 
State to supervise the inspection 
stations and equipment suppliers, and 


(2) no information was included 
regarding the enforcement procedures 
that will be used by the State. 

EPA's evaluation also revealed that 
the 1982 SIP revision had two other 
minor deficiencies regarding the 
implementation schedule and the 


demonstration that the Massachusetts I/ . 
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M program will achieve the required 
emissions reductions. The 
Massachusetts I/M program was 
originally scheduled to begin January 1, 
1982. After Massachusetts’ original 
schedule had been approved, EPA 
determined that States planning 
decentralized I/M programs could 
benefit by the use 6f automated 
analyzers and that schedule extensions 
to allow use of such analyzers were 
justified. Massachusetts decided to take 
advantage of this opportunity to 
improve the I/M program and requested 
EPA's approval of an April 1, 1983 start- 
up date. EPA has agreed to this date in 
principle. However, Massachusetts’ 
enabling legislation has not been 
amended to reflect the new date. 

The 1982 SIP revision included a 
description of the emissions reductions 
that will be achieved by the I/M 
program. However, the description 
included did not clearly demonstrate 
that the Massachusetts’ I/M program 
will achieve the required emissions 
reductions of hydrocarcbons and CO in 
1987. 

Proposed Action: EPA is proposing to 
approve this portion of the SIP with the 
understanding that Massachusetts 
submits the following prior to final 
rulemaking: (1) The final regulations 
necessary to implement the I/M 
program, (2) the audit and surveillance 
procedures, (3) the enforcement 
procedures, (4) a statement that 
Massachusetts has the authority fo start 
up the I/M program on April 1, 1983 and 
(5) a demonstration that the 
Massachusetts I/M program will 
achieve the required emission 
reductions in 1987. 


C. Carbon Monoxide 


1. Summary: CO violations are 
primarily caused by automobile 
emissions and are generally associated 
with traffic congestion at the 
intersection of major roads or in a 
central business district. At these 
locations, vehicles may idle for 
relatively long periods of time. The 
emissions during this time period are 
very high and are less diluted. These 
problem areas are called hot spots. The 
only violations of the CO standards by 
Massachusetts are hot spot violations. 

2. Hot Spot Analysis: In order to 
eliminate CO violations, Massachusetts 
has analyzed known and potential hot 
spots through the use of EPA's “Volume 
9 (Revised) Evaluating Indirect Sources” 
(EPA-450/ 4-78-001). The table below 
summarizes the state’s findings: 





CARBON MONOXIDE SUMMARY TABLE 


Maximum (8-hr) concentration parts per million (ppm) 


NAAGTAONDOSO OOO 


We haVe reviewed the hot spot 
analysis and found it to be consistent 
with EPA guidelines. An evaluation of 
the results indicates that with the 
reductions in CO emissions expected 
from the Federal Motor Vehicle 
Emissions Control Program, 
Massachusetts will attain the CO 
standards by 1987 in all but four Boston 
locations: Kenmore Square, Leverett 
Circle, Cambridge Street at Staniford 
Street, and the Callahan Tunnel. For 
these remaining four locations, the 
Massachusetts 1982 SIP contains a 
process for implementing site-specific 
controls. These controls will assure that 
they attain the standards by 1987. 

The Boston-Essex Street was not 
included in the hot spot analysis 
because it was only recently identified 
as recording violations of the CO 
standard. Also, the City of Springfield 
elected to undertake the analysis of CO 
hot spots in its Central Business District 
as part of an environmental assessment 
of its redevelopment program and 
proposed transit mall. 

Proposed Action: EPA is proposing to 
approve the CO portion of the SIP with 
the understanding that the State will 
submit a schedule for conducting the hot 
spot analysis for Boston-Essex Street 
and the Springfield Central Business 
District. 

3. Transportation Control Measures 
and Reasonable Further Progress: The 
Massachusetts 1982 SIP contains RFP 
demonstrations for all locations that the 
hot spot program identified as having 
the potential to violate the CO standard 
in 1987. Massachusetts has committed to 
analyzing two additional locations 
under the hot spot program: Boston- 
Essex Street and Springfield Central 
Business District, and will develop RFP 
demonstrations for any of these 
locations that do not show attainment 
by 1987. 

Proposed Action: EPA is proposing to 
approve the CO RFP demonstrations 
with the understanding that the final SIP 
will include a schedule for implementing 


mitigation measures for the Boston 
locations: Kenmore Square, Callahan 
Tunnel, Leverett Circle, and Cambridge 
Street at Staniford Street. 


D. Additional Requirements 


1. Resource Commitments: In order to 
assure that the control strategies 
includes in the 1982 attainment plan are 
implemented, EPA has requested that 
the State indicate what financial support 
will be associated with these actions. In 
its submittal, the State commits to 
measures necessary to demonsirate 
attainment of the ozone and CO 
standards. The State has indicated that 
the final 1982 SIP submission will 
discuss the State’s commitment to 
provide the resources needed to 
implement the 1982 SIP. 

Proposed Action: EPA is proposing to 
approve this portion of the SIP with the 
understanding that the State will discuss 
its commitment to provide the resources 
needed to implement the 1982 SIP in 
their final submittal. 

2. Public Participation/ 
Intergovernmental Consultation 
Documentation. The 1982 SIP 
submission, outlines the process that 
was used to involve elected officials, 
representatives from private industry, 
special interest groups, transportation 
and economic development policy 
makers and private citizens during the 
preparation of the SIP. The State has 
established a mechanism for on-going 
public participation in the development 
of transportation air quality planning 
and has implemented a program to 
promote greater awareness of air quality 
problems to the public. All of the public 
participation programs have been 
developed in accordance with EPA 
guidelines. 

Proposed Action: EPA is proposing to 
approve this portion of the SIP. 


II. Proposed Action: 


EPA is proposing to approve the 
Massachusetts 1982 State 
Implementation Plan Revisions for 
Ozone and Carbon Monoxide, which 
were submitted in draft on May 21, 1982, 
and November 22, 1982, 1982. EPA is 
soliciting public comments on issues 
discussed in this notice or on other 
relevant matters. These comments will 
be considered before taking final action. 
Interested parties may participate in the 
Federal rulemaking procedure by 
submitting written comments to the EPA 
address in the ADDRESSES section 
above. 

These revisions are being proposed 
under a new procedure called “parallel 
processing” (see 47 FR 27073). If the 
proposed revisions are substantially 
changed, in areas other than those 
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identified in this notice, EPA will 
evaluate those changes and may publish 
a revised NPR. If no substantial changes 
are made, EPA will issue a notice of 
final rulemaking on the revisions. 
“Parallel processing” will reduce the 
time necessary for final approval of 
these SIP revisions. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities (see 46 FR 
8709). 

The Office of Managment and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2)(A)— 
(K) and 110(a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. This revision is being 
proposed pursuant to Section 110{a) and 
301(a) of the Clean Air Act, as amended 
(42 USC 7410(a) and 7601(a)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 


Dated: September 10, 1982. 
Lester A. Sutton, P.E., 
Regional Administrator. 

[FR Doc. 83-2432 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 


[EPA Docket No. AW601MD; A-3-FRL 2257- 
8] 


State of Maryland; Proposed Revision 
of the Maryland State implementation 
Pian for Ozone and Carbon Monoxide 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This document proposes to 
approve in part and disapprove in part 
the 1982 State Implementation Plan 
revision for the Maryland portion of the 
National Capital Interstate Air Quality 
Control Region (AQCR) which was 
submitted on November 5, 1982. Except 
for the portion pertaining to the State’s 
Inspection and Maintenance (I/M) 
program, this revision appears to meet 
the requirements of the Clean Air Act 
and EPA policy. The intended effect of 
this action is to provide for attainment 
of the primary National Ambient Air 
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Quality Standards for Ozone and 
Carbon Monoxide as required under 
Part D of the Clean Air Act 
Amendments of 1977. However, EPA is 
proposing disapproval of the State's I/M 
program because the submittal is 
incomplete and because the SIP 
contains no schedule for implementing 
the I/M program. 

DATE: EPA must receive any comments 

on or before March 21, 1983. 

ADDRESSES: Copies of the revision and 

accompanying documents are available 

during normal business hours at the 
following offices: 

U.S. Environmental! Protection Agency, 
Region III, Air Programs & Energy 
Branch, Curtis Building, Second Floor, 
Sixth & Walnut Streets, Philadelphia, 
PA 19106, Attn: Harold A. Frankford 
(3AW12) 

Maryland Air Management 
Administration, 210 West Preston 
Street, Baltimore, MD 21201, Attn: 
George P. Ferreri 
All comments should be addressed to: 

Henry J. Sokolowski, P.E. (3AW12) MD- 

DE-DC Metro Section, at the EPA, 

Region III address above. 


FOR FURTHER INFORMATION CONTACT: 


Harold A. Frankford (3AW12) at the EPA, 


Region III Address above or telephone 
215/597-8392. 


SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 
added a new Part D to Title I of the Act. 
Under this Part, the States had to revise 
their State Implementation Plans (SIPs) 
for all nonattainment areas and submit 
the revisions to EPA by January 1, 1979 
(Section 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the Ozone (O,) or Carbon 
Monoxide (CO) Standard by that date 
(Sections 172(a)(1), 172{a}(2}). 

If EPA approved this demonstration, 
the attainment date for O; or CO could 
be extended up to December 31, 1987, 
and the State could defer compliance 
with certain of the Part D planning 
requirements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 
complies with all of the Part D 
requirements. (Section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129{c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 


published on April 4, 1979 (44 FR 
20372).? 

If there are major deficiencies in the 
SIP submittal and they are not remedied 
before EPA takes final action, EPA will 
be required to disapprove the revisions 
to the O, and/or CO plans. Under 


. Section 110{a)(2)(1) and 40 CFR 52.24 


(1981), disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of O; and/or CO in the nonattainment 
areas to which these plan revisions 
apply. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176{a) and 316{b) of the 
Clean Air Act. Under Section 176(a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation control measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316({b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

The State of Maryland submitted an 
initial SIP revision for its designated O;/ 
CO nonattainment areas in January, 
1979. The State requested that EPA 
extend the attainment date for the 
standards in only the Maryland portion 
of the National Capital Interstate Air 
Quality Control Region (AQCR) until 
late 1983. EPA approved extensions until 
January 1, 1984 for CO and December 31, 
1987 for O;. EPA also approved the 
initial plan on August 12, 1980 (45 FR 
53494). Subsequent revisions were also 
approved on May 11, 1982 (46 FR 20126). 

On November 5, 1982, Maryland 
submitted the 1982 revisions to its O;/ 
CO SIPs. On October 20, 1982 (47 FR 
46711), EPA published a notice of 
availability of a draft 1982 SIP revision 
submitted to EPA by Maryland on July 1, 
1982. : 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53671), and November 23, 
1979 (44 FR 67182). 
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EPA’s review of the State’s submittal 
is divided into three main discussions: 

A. The Ozone SIP, 

B. The Carbon Monoxide SIP, and 

C. The additional requirements set out 
in EPA guidance, including conformity 
of Federal actions, consultation with 
State and local officials, and 
requirements of section 172 of the Clean 
Air Act. 

The following is a brief description of 
elements contained in the SIP revision. 
A more detailed discussion may be 
found in the Technical Support 
Document available at the EPA office 
listed under Addresses in this notice. 


A. The Ozone SIP 


Ozone is formed from various 
precursors, primarily oxides of nitrogen 
(NO,)} and a class of hydrocarbons 
called “reactive volatile organic 
compounds” (VOCs). VOC emissions 
are controlled to reduce ozone 
concentrations. 

The entire Maryland portion of the 
National Capital AQCR (Montgomery 
and Prince Georges Counties) cannot 
demonstrate attainment by December 
31, 1982: The ozone modeling analysis 
indicates that a 46 percent emission 
reduction will be needed to eliminate 
violations of the Ozone Standard in this 
area. 

The proposed Maryland 1982 SIP for 
O; combines a mix of stationary and 
mobile source strategies to achieve 
these necessary reductions. It is divided 
into six sections: 

—Emissions Inventory, 

—Domonstration of Attainment/ 
Modeling, 

—Reasonable Further Progress (RFP), 

—Stationary Source Controls, 

—Transportation Control Measures, 
and 

—Inspection and Maintenance. 

1. Emissions Inventory. For the 1982 
SIP, States were to submit a 
comprehensive emissions inventory 
indicating 1980 and attainment year 
(1987) emissions levels from all sources 
of VOCs and NO,,. 

On July 1, 1982, the State of Maryland 
submitted a draft of its emissions 
inventory, including both point sources 
and mobile sources. Because the 
Nationa! Capital AQCR is comprised of 
three jurisdictions (Maryland, District of 
Columbia, Virginia), the SIP describes 
that portion of the inventory attributed 
to each area. EPA noted several 
deficiencies in the draft emissions 
inventory, and informed Maryland of the 
concerns by letter. On September 28, 
1982 the Metropolitan Washington 
Council of Governments (COG), which 
had assumed the responsibility of 
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coordinating the tri-jurisdiction SIP 
revision, responded by letter containing 
information which addressed most of 
EPA's concerns. EPA finds that the 
emissions inventory is generally 
consistent with our guidance and other 
requirements. 

Proposed Action: EPA proposes to 
approve the emissions inventory portion 
of the SIP. 

2. Demonstration of Attainment/ 
Modeling. To insure consistency among 
the States having to demonstrate 
attainment by 1987, EPA encouraged 
each State to use the City-Specific 
Empirical Kinetic Modeling Approach 
(EKMA). The modeling was performed 
by the COG on a tri-state region-wide 
basis. Maryland has accepted COG’s 
analysis and has included it as part of 
its SIP. COG considered for use in its 
EKMA exercise the five highest ozone 
concentrations recorded during the 
1979-1981 period at each monitor within 
the Natinal Capital AQCR. The EKMA 
model simulates a parcel of air traveling 
in a straight line from the center of the 
urban area to a destination point at the 
site where the maximum ozone value is 
observed. 

The EKMA analysis in Maryland's SIP 
is based on monitored air quality data in 
the Metropolitan Washington, D.C. area 
from 1980 and 1981. COG modeled 
numerous representative days and 
determined that a 46 percent reduction 
in VOC emissions for the region is 
required based on a 0.16 ppm ozone 
value recorded at the Takoma 
monitoring site in Washington, D.C. on 
July 16, 1980. Using this 46 percent 
emission reduction target, COG 
determined that the Metropolitan 
Washington, D.C. area must reduce 1980 
VOC emissions of 342 tons per day by 
157 tons to achieve attainment by the 
end of 1987. The current plan 
demonstrates a VOC emission reduction 
of 118 tons per day by 1987, leaving an 
additional reduction of 39 tons per day 
needed to attain the standard. Emission 
reduction targets were agreed upon by 
the three jurisdictions to achieve the 
needed 39 tons. The targets are: District 
of Columbia—9 tons, Maryland—14 
tons, and Virginia—16 tons. Control 
measures in Maryland's 1982 Ozone/CO 
SIP will reduce VOC emissions by about 
7.5 tons per day. This leaves a shortfall 
in 1987 of 6.5 tons per day. Maryland 
has committed to evaluate a mix of 
additional control measures, including 
Stage II Vapor Recovery, and to 
implement regulations in order to 
achieve the additional 6.5 tons per day 
reduction. This schedule for and 
commitment to develop additional 
regulations to ensure attainment by 1987 


is discussed in the Stationary Source 
Controls portion of this notice. (See 
Section 4.) 

Proposed Action: EPA proposes to 
approve the demonstration of 
attainment/modeling portion of the SIP. 

3. Reasonable Further Progress. 
Maryland has submitted an adequate 
Reasonable Further Progress (RFP) 
presentation and discussion in their SIP. 
Although the RFP curve does not 
demonstrate attainment of the Ozone 
Standard by December 31, 1987, 'i.e., a 
6.5 tons per day shortfall, Maryland has 
committed to study and implement 
additional control measures in order to 
eliminate this shortfall and attain the 
standard by December 31, 1987. 
Maryland has also certified that its 
existing new source review and offset 
requirements will be adequate to allow 
growth while remaining within the RFP 
limitation and to maintain attainment of 
the Ozone Standard after 1987. 

EPA intends to monitor the State’s 
progress in meeting RFP be reviewing 
annual RFP reports. If any deficiency 
occurs, EPA will take corrective action. 

Proposed Action: EPA proposes to 
approve the reasonable further progress 
portion of the SIP. However, the 
Maryland RFP schedule, and EPA’s 
proposed action of same, assumes 
implementation of the State's inspection 
and maintenance (I/M) program by July 
1, 1983. Should Maryland delay its 
implementation of the I/M program, it 
will be required to submit to EPA a 
revised RFP schedule. 

4. Stationary Source Controls. The 
Clean Air Act requires States to adopt 
regulations requiring Reasonably 
Available Control Technology (RACT). 
Therefore, as part of the 1982 submittal, 
States must include RACT for: (a) All 
sources of VOCs covered by a Control 
Techniques Guideline (CTG) and (b) all 
remaining major stationary sources with 
the potential to emit more than 100 tons 
of VOC per year. 

EAP requires that the submittal either 
include legally enforceable measures to 
implement RACT for these sources, or 
else document the State’s determination 
that the existing level of control 
represents RACT for each of these 
sources. 

Current EPA policy, allows the State 
to submit schedules in lieu of adopted 
regulations as long as the schedules call 
for adoption and implementation dates 
of the necessary control measures 
within a time frame so as not to impede 
reasonable further progress towards 
attainment. 

a. CTG Regulations. Maryland has 
adopted RACT regulations for all VOC 
source categories covered by a CTG. 
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The State has also committed to adopt 
RACT regulations for the Group III 
CTGs after they are published by EPA. 

b. Additional Stationary Source 
Control Regulations. The proposed SIP 
revision submitted by Maryland 
contains a schedule under which 
Maryland will evaluate possible 
measures for controlling VOC emissions 
from sources emitting less than 100 tons 
per year, including stage II vapor 
recovery. The State would then adopt 
control regulations. According to this 
schedule, the State will have decided its 
optimum mix of control measures by 
July 1, 1983. In order to inform the public 
and local government officials about the 
nature of these additional emission 
reduction targets, the State will hold 
public hearings during January, 1984. 
The state will adopt and submit these 
regulations to EPA by March 1, 1984. 

EPA has determined that the State's 
schedule for developing, adopting, and 
submitting the necessary RACT 
regulations represents as expeditious a 
timetable as practicable, so as not to 
impede reasonable further progress 
towards attainment. 


C. Regulations for 100 Tons per Year 
Sources 


The State has certified that there are 
no 100 tons per year sources in 
Maryland which are not covered by a 
CTG or not currently controlled at 
RACT levels. 

Proposed Action:.EPA proposes to 
approve the stationary source controls 
portion of the SIP. 

5. Transportation Control Measures 
(TCMs). In developing a regional 
transportation control plan as part of the 
overall control strategy, COG examined 
the feasibility of applying the 18 
categories of measures listed in Section 
108(f) of the Act and considered to be 
“reasonably available.” COG 
considered fifteen of these 18 categories 
to be feasible for implementation in the 
National Capital AQCR. The COG then 
considered 60 specific measures derived 
from these categories for inclusion into 
the SIP . The State of Maryland has 
participated in analyzing the relative 
effectiveness of these control measures. 
The State, in conjunction with the 
District of Columbia, Virginia and COG, 
analyzed the benefits (regional emission 
reductions in tons per day, total energy 
savings in gallons per weekday, and 
additional benefits which encompass 
other than air quality goals). The State 
also analyzed the costs (capital, 
operating, maintenance, other) 
associated with each prospective 
measure. 
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As a result of this analysis, COG has 
developed for inclusion in the Maryland 
SIP the following transportation control 
measures that are designed to reduce 
VOC emissions in the Maryland portion 
of the National Capital AQCR: 

1. METRO 

2. Parking Restrictions in District of 
Columbia CBD (potentially reducing 
vehicle trips from Maryland) 

3. Bicycle Improvements 

4, Transportation System 
Management Improvements 

5. Ridesharing Improvements 

These measures, when fully 
implemented, are designed to reduce 
VOC emissions in Maryland by 7.5 tons/ 
day. 

The COG transportation plan contains 
some legally enforceable commitments 
for the State and local agencies 
necessary to implement the above-listed 
transportation measures. The process is 
continuing and additional State and 
local commitments for certain TCMs are 
being obtained, where appropriate. EPA 
will take final action approving this 
portion of the SIP after these 
commitments are received. 

The COG transportation plan also 
identifies a recent study conducted by 
the Urban Mass Transit Administration 
and Washington Metropolitan Area 
Transit Authority (WMATA) that 
addresses basic transportation needs. 
Since the completion of this study, 
WMATA and the local and State 
jurisdictions have been implementing 
programs to expand and improve public 
transportation. 

Proposed Action: EPA proposes 
approval of the COG-developed 
transportation plan for the Maryland 
portion of the National Capital AQCR, 
with the understanding that additional 
commitments for State and local TCMs 
will be obtained where appropriate. 

6. Inspection and Maintenance (I/M). 
According to the currently approved 
Maryland SIP, the State is to begin 
implementation of its inspection and 
maintenance (I/M) program by January 
1, 1983. However, the State’s 1982 SIP 
contains a statement that the currently- 
approved I/M schedule is invalid, and 
that the I/M start-up date is to be no 
earlier than July 1, 1983. No new 
schedule was submitted with this SIP 
revision to replace the current schedule.? 

An approvable I/M program must also 
contain the following major elements: 

1. Inspection Test Procedures 

2. Emission Standards 


*For centralized programs such as that planned 
by Maryland, EPA's I/M policy requires 
implementation by December 31, 1982. Therefore, 
EPA cannot approve a new schedule which delays 
final implementation beyond that date. 


3. Inspection Station Licensing 
Requirements 

4. Emission Analyzer Specifications. 

5. Recordkeeping and Record 
Submittal requirements 

6. Quality Control, Audit, and 
Surveillance Procedures 

7. Public Awareness Plan 

8. Mechanics Training Plan 

9. RACT Compliance 

10. Procedures to assure that 
noncomplying vehicles are not operated 
on public roads. 

While Appendix D of Maryland's SIP 
contains information about Maryland's 
public awareness and mechanics 
training plans, as well as State- 
developed proposed emissions 
standards, this SIP submittal contains 
no information about the remaining 
major elements of the I/M program. 

Proposed Action: In view of the fact 
that the State’s 1982 SIP contains no 
valid schedule for implementing the I/M 
program and that the State’s 1982 SIP 
does not address most of the major 
elements contained in an approvable I/ 
M program, EPA proposes to disapprove 
this portion of the SIP. 


B. Carbon Monoxide SIP 


Because portions of Montgomery and 
Prince Georges Counties have been 
designated as nonattainment areas for 
carbon monoxide (CO), (45 FR 24469 
(1980)), Maryland was required to 
submit a plan revision designed to attain 
the CO standards as expeditiously as 
practicable, but by no later than 
December 31, 1987. During January 1979, 
Maryland submitted a CO 
nonattainment SIP which EPA 
subsequently approved on August 12, 
1980, 45 FR 53494 (1980). The current 
Féderally approved SIP calls for a 
January 1, 1984 attainment date. 

On November 5, 1982, the State 
submitted a revised CO SIP for the 
nonattainment pertion of Montgomery 
and Prince Georges Counties. The plan 
is basically an AQCR-wide plan 
developed by COG with inputs from 
Maryland, Virginia and the District of 
Columbia, but there are certain 
variations to account for differences in 
vehicle use (motor vehicles are the most 
significant source of CO emissions). 
Therefore, EPA must review each plan 
separately. 

Transportation sources, particularly 
the automobile, are responsible for most 
regional CO emissions. CO is monitored 
at 10 sites throughout the region; 
however, no monitors measuring 
congested intersections are located in 
the Virginia or Maryland portions of 
Washington, D.C. Violations of the 8 
hour CO standard have been recorded 


and these areas are designated 
nonattainment for CO. 

In order to demonstrate attainment of 
the CO standard the State and COG 
used the Intersection Midblock Modei 
(IMM), an approved EPA modeling 
technique. The model predicted that 
certain hotspots (e.g. specific 
intersections) may still show violation of 
the CO NAAQS beyond January 1, 1984, 
and probably through 1987. Therefore, 
the State has requested a revision to the 
extension, until December 31, 1987, for 
attaining the CO standards. 

CO concentrations are expected to 
decrease significantly by 1987 due to a 
continuation of the Federal Motor 
Vehicle Control Program and 
implementation of vehicle I/M. The 
state submittal contains a detailed 
modeling analysis which demonstrates 
attainment by 1987 at local “hot spot” 
intersections relying solely on the 
Federal Motor Vehicle Control Program 
and I/M. It also contains 
demonstrations of Reasonable Further 
Progress (RFP). This material satisfies 
the EPA criteria. EPA intends to monitor 
the State’s progress in meeting RFP by 
reviewing annual RFP reports. If any 
dcficiency occurs, EPA will take 
corrective action. 

The State also intends to perform an 
independent follow-up evaluation based 
on analysis of air quality data from a 
CO monitor located near a “hot spot” 
intersection in Rockville. The State will 
collect one year of monitoring data and 
complete its evaluation by October 31, 
1984. This study will serve to verify the 
results from the above-discussed 
modeling analysis. 

As discussed in the ozone portion of 
this notice, the I/M program in 
Maryland is being proposed for 
disapproval for several reasons. For the 
same reasons, EPA is proposing to 
disapprove I/M in the CO portion of the 
SIP. Also, EPA intends to monitor the 
State’s progress in meeting RFP for CO 
reviewing annual RFP reports. If any 
deficiency occurs, EPA Will take 
corrective action 

Proposed Action: EPA proposes to 
approve all portions of the CO SIP, 
except for the I/M portion. EPA also 
proposes to revise the CO attainment 
date extension from January 1, 1984 to 
December 31, 1987. 


C. Additional Requirements 


1. Conformity of Federal Actions. 
Compliance with Section 176(c) of the 
Clean Air Act-requires a close 
cooperative effort between all agencies 
granted Federal funding. Routine 
procedures which are part of the basic 
planning process performed by COG 





and the State and local governments 
will ensure that no projects will be 
constructed or implemented which will 
produce emissions that are inconsistent 
with the adopted SIP. Compliance with 
Sections 176(c) and 316 also requires the 
use of consistent population projections 
in all federal funding activities. COG 
has developed a “Cooperative 
Forecasting Process” which fills this 
need. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 

2. Consultation with State and Local 
Officials. During the preparation of the 
1982 SIP, the State, via the COG 
planning process, insured the continual 
involvement of the public and all 
appropriate government agency 
officials. Opportunity was given for all 
interested parties to participate in the 
development of the transportation plan 
and other elements of the SIP. In 
addition, the current Maryland SIP 
contains a procedure developed by 
Maryland to assure consultation with 
State and local officials, 47 Fed. Reg. 
15140 (1982). 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 

3. Conformance with Other 
Requirements of Section 172 of the 
Clean Air Act. Section 172(b) of the 
Clean Air Act requires that certain items 
be included in all SIP revisions. Most of 
these requirements have been addressed 
above. The following is a discussion of 
the remaining requirements. 

a. Commitment of financial and 
manpower resources—The State has 
committed adequate financial and 
manpower resources to carry out the 
programs established in the 1982 SIP. 

b. Analysis of effects—The State had 
submitted in 1979 an analysis of the 
effects of the SIP will have on air quality 
health, welfare, the economy, energy 
and society. In general, there are few 
changes since that appraisal and these 
are minimal. The majority of the effects 
of the plan on each of the above- 
mentioned criteria continue to be 
neutral or positive. 

c. Contingency plan—EPA's January 
1981 policy also requires States to 
develop a process for identifying and 
implementing additional transportation 
control measures that can be used in the 
event that there is an unanticipated 
shortfall in emission reductions. The 
June 1982 draft COG plan includes a list 
of measures which will be considered in 
such circumstances. The final plan is 
expected to provide additional detail. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


Proposed Action 


Based on the above information, EPA 
is proposing to approve Maryland's SIP 
revision, except for the I/M program. 
EPA is soliciting public comments on the 
issues discussed in this notice or on 
other relevant matters. Interested 
parties may participate in the Federal 
rulemaking procedure by submitting 
written comments to the address above. 
EPA is also proposing to disapprove the 
I/M portion of the Maryland SIP, since 
the SIP contains no valid schedule for 
implementation, and since the SIP 
contains no description of certain 
elements that are key to an acceptable 
I/M program in both the ozone and 
carbon monoxide portions of the SIP. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2) (A)}- 
(K) and 110(a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. 

Under Executive Order 12291, today's 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monxide, 
Hydrocarbons, Intergovernmental 
relations. 

Authority: Section 110{a) and 301(a) of the 
Clean Air Act, as amended (42 U.S.,C. 
7410(a), 7502, and 7601(a)). 

Dated: November 26, 1982 
Peter N. Bibko, 

Regional Administrator. 
(FR Doc. 83-2441 Filed 2-2-83; 8:45 am} 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[NC-002; A-4-FRL 2252-6) 


Approval and Promulgation of 
implementation Plans; North Carolina: 
1982 Carbon Monoxide Attainment 
Plan 


AGENCY: Environmental Protectiou 
Agency. 
ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve the 
1982 State Implementation Plan (SIP) 
revision for the Mecklenburg County 
Carbon Monoxide nonattainment area. 
The State of North Carolina submitted 
this revision on June 17, 1982. EPA has 
determined that this revision meets the 
requirements of the Clean Air Act and 
EPA policy and provides for attainment 
of the primary National Ambient Air 
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Quality Standards for carbon monoxide, 
as required under Part D of Title I of the 
Clean Air Act. 


DATE: EPA must receive your comments 
on or before March 21, 1983. 


ADDRESSES: Send any comments to Don 
Stone, Air Planning Section, EPA Region 
IV, 345 Courtland Street N.E., Atlanta, 
Georgia 30365. 

You may inspect copies of the 
submittal and EPA's evaluation during 
normal business hours at the following 
locations: 


EPA Region IV, Air Management 
Branch, 345 Courtland Street NE., 
Atlanta, Georgia 30365 

Air Quality Section, Division of 
Environmental Management, N.C. 
Department of Natural Resources and 
Community Development, P.O. Box 
26787, Raleigh, North Carolina 27611. 


FOR FURTHER INFORMATION CONTACT: 
Don Stone at 404/881-2864 or FTS 257- 
2864. 

SUPPLEMENTARY INFORMATON: The 
Clean Air Act Amendments of 1977 
added a new Part D to Title I of the Act. 
Part D required the states to revise their 
SIPs for all nonatteinment areas and 
submit the revisions to EPA by January 
1, 1979. The revised plan had to provide 
for attainment by December 31, 1982, 
unless the state demonstrated that it 
could not attain either the ozone (Os) or 
carbon monoxide (CO) standard by that 
date despite the implementation of all 
reasonably available contro] measures 
(section 172(b}(2)). 

If EPA approved this demonstration, 
the attainment date for Os or CO could 
be extended up to December 31, 1987. 
States receiving such extensions were to 
submit a second SIP revision that 
provides for attainment by the approved 
attainment date and complies with all of 
the Part D requirements. 

This second SIP revision had to be 
submitted by July 1, 1982. On January 22, 
1981 (46 FR 7182), EPA published final 
criteria for reviewing these revisions. 
These criteria supplement the “General 
Preamble for SIP Revisions for 
Nonattainment Areas,” which was 
published on April 4, 1979 (44 FR 20372). 

In June 1979, the State of North 
Carolina submitted an initial SIP 
revision for the Mecklenburg County CO 
nonattainment area. The State requested 
that EPA extend the attainment date for 
the 8-hour standard in this area to 
December 31, 1987. EPA granted this 
request and conditionally approved the 
initial revision of the plan on April 17, 
1980 (45 FR 26038). EPA gave final 
approval to this initial revision on 
March 19, 1981 (46 FR 17556), after the 
State had fulfilled the conditions. 
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North Carolina submitted its 1982 SIP 
revision on June 17, 1982. The State is 
still considering additional revisions and 
proposes to adopt them through its SIP 
revision.procedures. EPA is proposing to 
review these revisions concurrently—a 
procedure called “parallel proposing.” 
We estimate that this will reduce the 
time needed for our approval by 3 or 4 
months. However, if the State 
substantially changes the draft 
revisions—except to remedy 
deficiencies cited in this notice—EPA. 
will have to evaluate those changes and 
publish a revised notice of proposed 
rulemaking. Otherwise, EPA will publish 
a notice of final rulemaking on the 
revisions discussed in today’s notice 
once the State adopts these.revisions 
and submits them to EPA for 
incorporation into the SIP. 


Plan Evaluation 


EPA's discussion of its review of the 
State’s submittal is presented in two 
parts: A) the Carbon Monoxide SIP, and 
B) the Additional Requirements set out 
in EPA guidance, including basic 
transportation needs, conformity of 
Federal actions, and consultation with 
State and local officials. 


A. Carbon Monoxide (CO) SIP 


CO violations are caused primarily by 
automobile emissions. They generally 
occur in the areas around major 
intersections, or in central business 
districts, where vehicles tend to idle for 
relatively long periods. 

The State submittal contains a 
detailed modeling analysis which 
demonstrates attainment throught the 
implementation of an inspection and 
maintenance (I/M) program and various 
transportation control measures at local 
“hot spot” intersections. It also contains 
demonstrations of Reasonable Further 
Progress (RFP) for the worst case 
intersection and the entire 
nonattainment area. 

Section 108 of the Act lists several 
transportation control measures to be 
studied for feasibility for implementing 
as part of the SIP control strategy. One 
of the measures, inspection and 
maintenance, is required for post-1982 
CO/Os extension areas. A discussion of 
the North Carolina inspection and 
maintenance program is given later. 
After reviewing the Section 108 
measures and consulting with all. 
affected State and local officials, the 
North Carolina Division of 
Environmental Management conducted 
a detailed analysis of those Section 108 
measures on a regionwide basis. The 
RFP demonstration was done for all of 
Mecklenburg County. Today's notice 


also discusses the other sections of the 
State’s submittal as follows: 

1, Emission Inventories. For the 1982 
SIP, states were to submit 
comprehensive emission inventories 
indicating 1980 and attainment year 
emission levels from all sources of 
carbon monoxide. The North Carolina 
SIP contains the required inventories 
and conforms to EPA’s policies and 
procedures. 

Proposed Action: Approval. 

2. Stationary Source Control. Carbon 
monoxide is primarily a mobile source 
pollutant. EPA policy defines a major 
stationary source of CO emissions to be 
greater than 1000 tons/yr. Since the CO 
emissions inventory for Mecklenburg 
County identifies no stationary source 
units of more than 10 tons/yr, the SIP 
contains no control strategies for 
stationary sources. EPA concurs with 
this approach that no stationary source 
controls are needed. 

Proposed Action: Approval. 

3. Inspection and Maintenance (I/M). 
All major urban areas needed an 
extension beyond 1982 to attain the 
standards for Os and CO were required 
to include vehicle I/M as a portion of 
the 1979 SIP revisions. On April 17, 1980, 
EPA evaluated and approved the I/M 
portion of North Carolina’s 1979 SIP 
revision (45 FR 26038). 

The 1982 SIP revision must also 
contain an I/M portion. This portion 
must include: (1) The rules and 
regulations for implementing an I/M 
program that will meet the minimum 
requirements for reducing emissions and 
(2) commitments to other needed 
program details. (However, I/M 
elements already submitted and 
approved as part of an earlier SIP 
submittal need not be resubmitted.) The 
1982 SIP policy published on January 22, 
1981 (46 FR 7182), discusses these 
requirements. 

North Carolina’s June 17, 1982, 
submittal did not contain rules and 
regulations necessary to operate the 
program in Mecklenburg County. This 
was because proposed amendments to 
the Clean Air Act would have removed 
the I/M requirement in North Carolina. 
However, EPA advised the State on June 
30, 1982, that until changes are made in 
the Clean Air Act, EPA must enforce the 
existing requirements. 

Governor Hunt responded by 
establishing December 1, 1982, as a new 
implementation date for the 1/M 
program. The State has taken all the sets 
necessary to begin operating the 
program. EPA recognizes that this new 
startup date is against agency policy. 
However, EPA proposes to approve the 
North Carolina SIP since the program 


has begun. North Carolina also 
submitted draft I/M regulations to EPA 
in September 1962. EPA has reviewed 
the draft I/M regulations and, as 
submitted, the regulations meet EPA 
policy. Unless the State makes 
significant changes, EPA will approve 
the regulations, as submitted in draft, 
upon final adoption. 

The State has projected that it will 
hold a public hearing in early 1983 on 
the remaining I/M submittal items. EPA 
will use the parallel processing 
procedure in publishing Agency 
rulemaking on the I/M rules and 
regulations. EPA will compare the 
critical elements of an I/M program with 
established I/M policy to determine 
both their overall adequacy and the 
approvability of the 1983 SIP that 
contains them. 

Proposed Action: Approval contingent 
upon official State adoption and 
submittal of regulations consistent with 
the draft submittal. 

4. Transportation Control Measures. 
The SIP contains transportation 
improvement projects for the identified 
hot spot intersections as well as 
commitments from the responsible local 
governments to implement these 
projects. 

The SIP also contains monitoring and 
contingency provisions to compensate 
for unanticipated shortfalls in planning 
emission reductions. The North Carolina 
Department of Transportation will have 
committed to the projects under its 
responsibility by the date of today’s 
publication. The TCM’s contained in the 
SIP include expanded transit, 
intersection improvements such as turn 
lanes, and expansion of areawide 
carpool program. The SIP contains 
documentation of modifications made in 
the transportation planning process to 
include these air quality projects. 
Periodic assessments of the 
implementation of the TCM's will occur. 
If a reasonable further progress shortfall 
should occur, alternative TCM's will be 
investigated. 

Proposed Action: Approval contingent 
upon State adoption and submittal of 
necessary commitments. 

5. Hot Spot Analysis. The City of 
Charlotte identified twenty-nine 
intersections as potential hot spots for 
air quality. An EPA contractor 
determined by modeling that without 
mitigation measures, ten intersections 
would be violating the national 
standards by 1983 and that four of those 
ten intersections would still be violators 
by December 1987. 

The contractor then remodeled the ten 
post-1962 intersection including the 
control measures (I/M and/or suggested 





transportation intersections 
improvements) recommended by the 
City of Charlotte Transportation 
Department. The modeling indicated 
that attainment could be achieved at all 
hot spot intersections by 1987 if I/M and 
the transportation improvements were 
implemented. 

The contractor used the most current 
information in the study and EPA 
concurs with the results. 

Proposed Action: Approval. 

6. Reasonable Further Progress (RFP). 
The SIP submittal contains both an RFP 
demonstration for the nonattainment 
area and one of the worst hot spot 
intersections. Both RFP curves 
demonstrate attainment by the deadline 
of December 31, 1987. EPA concurs with 
this portion of the SIP. 

Proposed Action: Approval. 


B. Additional Requirements 


1. Basic Transportation Needs. The 
SIP contains documentation on the 
Charlotte bus system, ridesharing 
efforts, and park-and-ride lots. All of 
these programs are targeted for future 
expansion, with public input an ongoing 
consideration. Local officials maintain 
their commitments to effective public 
transportation as a high priority of the 
City of Charlotte. No transportation 
control measures are included that 
restrict mobility. EPA concurs with this 
portion of the SIP. 

Proposed Action: Approval. 

2. Conformity of Federal Actions. 
Compliance with Section 176(c) of the 
CAA requires a close cooperative effort 
between all agencies granted Federal 
funding to ensure conformity with the 
SIP. After consulting with the various 
states in EPA Region IV, it was agreed 
that the major impact of Federal actions 
(e.g., airport construction, highway 
construction, sewage treatment 
construction) is on population growth 
which in turn affects emissions. 

EPA's regional personnel met with all 
Federal agencies sponsoring projects 
affecting emissions in the nonattainment 
areas. EPA submitted lists of these 
projects to the Metropolitan Planning 
Organization (MPOs) in the Region. The 
MPOs in turn ensured conformity in the 
SIP by including the population impacts 
of these projects in their regional 
emission forecasts. In addition all 
Federal actions are required to be in 
conformity with the approved SIP and 
the plan submitted by the state meets 
these requirements. In addition, the 
MPO committed that it would not give 
its approval to any project, program or 
plan that does not conform with the SIP. 

Proposed Action: Approval. 

3. Consultation with State and Local 
Officials. Section 121 of the CAA 


required each state to provide a process 
for consultation with locally elected 
officials as well as Federal officials. 
Section 174 required these local officials 
to jointly determine the respective roles 
each governmental agency would take 
in developing the SIP. These 
designations and roles were determined 
for the 1979 SIP revision and have not 
changed. Based upon the established 
process and how well it is presently 
working, EPA believes that this portion 
of the SIP is adequate. 

Proposed Action: Approval. 


C. Proposed Action 


Based on the above information, EPA 
is proposing to approve the 1982 
revisions for the Mecklenburg County 
nonattainment area. The State must still 
take the I/M regulations to public 
hearing, adopt them as final regulation 
and submit them for EPA's approval in 
early 1983. The North Carolina 
Department of Transportation must still 
provide the necessary commitments to 
implement elements of the plan within 
its jurisdiction. EPA will take final 
action on the North Carolina plan only 
after these two missing elements have 
been supplied. If these elements are 
adopted and submitted in substantially 
different form from what is being 
proposed here today, another proposal 
may be necessary. 

The Administrator's decision to 
approve or disapprove this plan revision 
will be based on whether it meets the 
requirements of section 110({a)(2)(A)-(K) 


and section 110(a)(3) of the Clean Air 


Act, as amended, and EPA's 
implementing regulations in 40 CFR Part 
51. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of smail entities. (See 46 FR 
8708.) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, Ozone, 
Sulfur oxides, nitrogen dioxide, lead, 
particulate matter, Carbon monoxide, 
Hydrocarbons. 

(Sections 110({a) and 301(a) of the Clean Air 


Act, as amended (42 USC 7410(a) and 
7601(a)). 
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Dated: November 16, 1982. 
Charles R. Jeter, 
Regional Administrator. 
(FR Doc. 83-2434 Filed 2~2-83; 6:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-1-FRL 2260-1] 


Approvai and Promulgation of 
implementation Plans: Connecticut; 
1982 Ozone and Carbon Monoxide 
Attainment Pian 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This document proposes 
action on the 1982 State Implementation 
Plan revisions for the State of 
Connecticut which were submitted on 
June 15, 1982 and September 29, 1982. 
The intended effect of these revisions is 
to control emissions of volatile organic 
compounds and carbon monoxide in 
order to attain the Ozone and Carbon 
Monoxide National Ambient Air Quality 
Standards as required under Part D of 
the Clean Air Act. Public comments on 
this document are requested and will be 
considered before taking final actions 
on these SIP revisions. 


DATE: Comments must be received on or 
before March 21, 1982. 


ADDRESSES: Comments may be sent to 
Harley F. Laing, Director, Air 
Management Division, JFK Federal 
Building, Room 2312, Boston, 
Massachusetts 02203. Copies of the 
submittal and EPAs evaluation are 
available for public inspection during 
norma! business hours at the 
Environmental Protection Agency, Room 
2111, JFK Federal Building, Boston, 
Massachusetts 02203; and the 
Connecticut Department of 
Environmental Protection, State Office 
Building, Hartford, Connecticut 06115. 


FOR FURTHER INFORMATION CONTACT: 
Susan S. Hager, (617) 223-5130. 


SUPPLEMENTARY INFORMATION: 
Introduction: The Clean Air Act (the 
Act) requires that states with areas that 
violate the primary National Ambient 
Air Quality Standards (NAAQS) submit 
revisions to their State Implementation 
Plans (SIPs) in 1979 which demonstrate 
attainment of the NAAQS by December 
31, 1982. For states unable to 
demonstrate attainment of the ozone 
and carbon monoxide standards by 
1982, the Act allows an extension until 
1987. In order to receive an extension 
until 1987, states were required to adopt, 
as part of their 1979 attainment plans, 
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control strategies considered to be 
reasonably available at that time and to 
commit to the submission of additional 
revisions by July 1, 1982. 

Connecticut's 1979 attainment plan 
included controls on specific stationary 
sources of volatile organic compounds 
(VOCs), a commitment to implement an 
automobile Inspection and Maintenance 
(I&M) program, and various 
transportation control measures. 
Connecticut was unable to demonstrate 
attainment of the ozone and carbon 
monoxide standards by 1982 and, 
therefore, the Governor requested an 
extension until 1987. EPA approved this 
request on December 23, 1980 (see 45 FR 
84769). 

EPA policy requires that the SIP 
revisions due by July 1, 1982 include: a 
demonstration of attainment by 1987, 
stationary source contro! measures, 
implementation of a vehicle I&M 
program and transportation control 
measures. These requirements are 
discussed in detail in a policy document 
published on January 22, 1981 (see 46 FR 
7182). 

Connecticut submitted draft 1982 
revisions to its ozone and carbon 
monoxide SIP on June 15, 1962 and 
September 29, 1982. The 1982 SIP 
contains new and quantifiable emission 
reductions which will be achieved 
through reasonably available control, 
technology (RACT) regulations for major 
sources, vehicle I&M, and transportation 
control measures. The ozone and carbon 
monoxide modeling analyses 
demonstrate that Connecticut will attain 
these standards by December 31, 1987. 

EPA has reviewed the State's 
submittal and finds that the proposed 
revisions do not meet all EPA 
requirements for 1982 SIP revisions. EPA 
has proposed a qualified approval of 
elements for which EPA has some 
assurance that Connecticut can correct 
deficiencies prior to EPA taking final 
action, and disapproval of elements for 
which EP has no such assurance and the 
deficiencies are serious enough to 
warrant a disapproval. EPA has 
prepared a separate technical support 
document which discusses in detail the 
State's submittal and its compliance 
with EPA requirements. Anyone wishing 
additional information may request a 
copy of this document from the Regional 
Office at the above location. The 
following sections of this notice 
summarize EPA's findings and proposed 
actions. 

Our review of the State’s submittal is 
divided into four parts: 

A. Ozone 

¢ Summary 

* Emissions Inventories 

* Air Quality Data 


* Attainment Demonstration 
* Stationary Source Controls 
* Inspection and Maintenance (I&M) 
* Transportation Control Measures 
¢ Reasonable Further Progress (RFP) 
B. Carbon Monoxide 
¢ Summ 
¢ Air Quality Data 
¢ Attainment Demonstration and 
Reasonable Further Progress (RFP) 
* Transportion Control Measures 
C. Additional Requirements 
¢ Resources 
¢ Public Participation and 
Intergovernmental Consultation 
Documentation 


A. Ozone 


1. Summary: Ozone is formed by 
complex chemical reactions involving 
various precursors, primarily consisting 
of oxides of nitrogen and a class of 
hydrocarbons called reactive VOCs. 
Emissions of VOCs are controlled in 
order to reduce ozone concentrations. 

Connecticut is divided into four Air 
Quality Control Regions, but uses its 
State boundaries to define the analysis 
area for ozone. The ozone modeling 
analysis indicates that a 48% emission 
reduction in VOCs will be required to 
eliminate violations of the ozone 
standard. 

The proposed Connecticut 1982 State 
Implementation Plan (Connecticut 1982 
SIP) combines a mix of strategies— 
stationary and mobile source—to 
achieve the necessary reductions. The 
State has proposed a SIP which, if 
approved, would provide in 1987 a 
30,000 kg/day reduction of VOC greater 
than that needed to achieve ozone 
standards. This is called an 
“accommodative” SIP and allows a 
margin of growth for new sources to 
construct or for existing sources to 
expand without being required to obtain 
a “one for one” offset for their resulting 
emission increases. 

2. Emissions Inventories: For the 1982 
SIP, states are required to submit 
comprehensive emissions inventories 
indicating 1980 and attainment year 
emission levels from all sources of 
VOCs and oxides of nitrogen (NO,). 

Connecticut submitted inventories for 
mobile sources and for area sources 
(those stationary sources too small to be 
inventoried individually} on September 
29, 1982, and for point sources on April 
8, 1982. EPA finds that the mobile source 
inventory meets EPA guidance. 
However, the point source inventory 
submitted in April is not consistent with 
the inventory numbers presented in the 
narrative portion of the SIP submitted in 
September. Further, the State has not 
documented how emission figures for 
point sources were derived. EPA has 
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asked DEP to provide the final point 
source inventory used for plan 
development along with additional 
documentation. 

Within the area source inventory the 
State may have significantly 
underestimated emissions in several 
categories. If the State accepts EPA’s 
higher estimate of emissions in these 
categories, the State will still be able to 
achieve ozone standards by 1987 since 
the SIP provides for greater emission 
reductions than are necessary to show 
attainment. However, any increase in 
projected emissions will have the effect 
of decreasing the margin of emissions 
growth the SIP allows for new sources 
to construct or existing sources to 
modify. EPA has, therefore, notified the 
State that the full growth margin 
proposed in the submittal cannot be 
accepted until questions on area source 
emission projections have been 
resolved. 

Proposed Action: EPA is proposing to: 

(1) Approve the mobile source 
inventory, 

(2) Approve the point source 
inventory provided Connecticut submits 
the inventory used for plan development 
along with additional documentation 
prior to EPA taking final action, and 

(3) Approve the area source inventory 
with the understanding that EPA can 
only accept part of the growth margin 
until Connecticut resolves questions in 
categories EPA believes may be 
underestimated. 

3. Air Quality Data: The 1982 plan 
revisions are to include the best data 
available at the time of SIP 
development. The most recent three 
years of air quality data from the State 
monitoring network must be reduced, 
validated and summarized. Connecticut 
has not complied with this condition for 
plan approval for ozone-related data. In 
cases where a State has not used the 
most recent data, the SIP is to discuss 
how the more current data could affect 
the plan. Connecticut has also not met 
this requirement. 

Further, the State has not made the 
requisite commitment to collect 
hydrocarbon and NO, data necessary 
for a refined ozone modeling analysis. 

Proposed Action: EPA is proposing to 
disapprove the air quality data base. 
EPA will approve this portion of the 
submittal if, prior to final action, 
Connecticut: (a) submits the most recent 
three years of ambient ozone data, (b) 
commits to collect valid hydrocarbon 
and NO, data, and (c) discusses in the 
final submission how the more current 
air quality data could affect the SIP. 

4. Attainment Demonstration: In order 
to insure consistency in demonstrating 





attainment by 1987, EPA encouraged 
each state to use the City-Specific 
Empirical Kinetic Modeling Approach 
(EKMA). Connecticut studied the use of 
City-Specific EKMA, but concluded that 
the model could not be used in the 
development of the 1982 SIP revisions 
because the DEP operated a non- 
conventional hydrocarbon monitor 
which gave readings far higher than 
those recorded by other states using 
conventional monitors (see EPA 
guidance on monitoring, EPA 450/4-80- 
011). In lieu of City-Specific EKMA, the 
State has used the analysis from the 
1979 SIP revisions based on the less 
refined model, Standard EKMA. As 
discussed in the submittal, the State 
only looked at violations within its 
boundaries which were caused by 
emissions from Connecticut sources. 
The results of the modeling are as 
follows: 


Ozone SUMMARY TABLE 


*The “daily design value” is used to refer to the measured 
maomum ozone value for the day being modeled. 
(See “Guidelines for Use of City-Specific EKMA in Preparing 
Ozone SiPs, EPA 450/4-80-027). 

EPA has asked the State to explain in 
the final SIP why it used Standard 
EKMA and to describe what steps are 
being taken to provide valid HC data. 

Proposed Action: EPA is proposing to 
approve the modeling portion of the SIP, 
provided the State submits the 
additional information as described 
above, prior to EPA taking final action. 

5. Stationary Source Controls: The 
Clean Air Act requires states to 
implement all required stationary source 
controls as expeditiously as practicable. 
In order to complete the requirement to 
adopt all reasonably available control 
measures, states must include, as part of 
the 1982 submittal, adopted regulations 
applying RACT to the following 
categories of sources: (a) All sources of 
VOCs covered by a Control Technique 
Guideline (CTG) and (b) all remaining 
major stationary sources of VOCs 
(defned under Section 302(j) of the Act 
as having more than 100 tons per year 
(TPY) emissions). 

EPA requires the submittal to include 
either legally enforceable measures 
implementing RACT on these sources, or 
documentation supporting a 
determination by the State that the 
current level of control represents RACT 
for each of these sources. (a) Controls 


on Source Categories Covered by CTG’s. 
The CTGs are divided into three groups, 
Group I, Group II and Group II. 

(i) Connecticut has adopted, and EPA 
has approved, controls for all Group I 
CTG Source Categories with the 
exception of solvent metal cleaners. 
This was a deficiency of the 1979 plan 
revisions which has not yet been fully 
corrected by the State and which caused 
EPA on October 12, 1982 (47 FR 44729) to 
impose a moratorium on stationary 
source VOC growth as required by 
section 110(a)(2)(I) of the Act. EPA 
believes that adequate control can be 
achieved through a public education 
program for the use of covers and safety 
switches on small solvent metal 


_ Cleaners at automobile repair facilities 


and has requested such a program be 
part of the final submittal. 

(ii) In the Group II CTG categories, 
Connecticut has adopted, and EPA has 
approved, controls for all but two 
categorties: external floating roof tanks, 
and gasoline tank trucks. EPA cannot 
accept the Connecticut plan revisions 
without regulations which adequately 
control emissions from these two 
categories of sources, or a schedule with 
milestone dates to submit regulations. 

In the case of external floating roof 
tanks, the State has regulations which 
make the use of secondary seals 
discretionary. The CTG for this category 
defines RACT as secondary seals. 
Connecticut does not feel secondary 
seals are necessary because it has so 
few sources in this category, and has not 
agreed to tighten its regulation. In order 
for EPA to approve this portion of the 
submittal, Connecticut must either 
document its position that additional 
control is unnecessary with a showing 
that emissions based on the existing 
regulation are within 5% of emissions 
based on a RACT regulation, or revise 
its regulation to require secondary seals. 

For the second category, gasoline tank 
trucks, Connecticut has been unwilling 
to adopt controls without a 
determination of RACT made 
specifically for the New England states. 
The determination was never made, and 
without evidence to the contrary, 
Connecticut must adopt controls at least 
as stringent as the CTG'’s in order for 
EPA to approve this section of the 
submittal. 

(iii) For Group Ill CTG categories, the 
State is to adopt controls within one 
year of the January after a CTG for a 
particular source category is published. 
The Connecticut 1982 SIP does not make 
this commitment specific to the Group 
Ill CTG’s; however, as stated in 40 CFR 
52.383, the State is obligated to adopt 
these controls. At this time, EPA has 
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published one Group III CTG category, 
petroleum solvent dry cleaners, in 
September 1982. Thus, Connecticut must 
adopt controls on this category by 
January 1984. 

Proposed Action: EPA is proposing to: 

(1) Disapprove the proposed 
Connecticut 1982 SIP revisions as not 
meeting the requirement to adopt 
controls on all Group I CTG source 
categories. 

(2) Disapprove the proposed 
Connecticut 1982 SIP revisions as not 
meeting the requirement to adopt 
controls on all Group Il CTG source 
categories. 

Should Connecticut submit acceptable 
regulations and commitments which 
meet EPA requirements for controlling 
CTG source categories prior to EPA 
taking final action, EPA would approve 
these portions of Connecticut's 1982 SIP 


_ revisions. 


(b) The 100 TPY RACT Regulation: 
Connectcut submitted a generic RACT 
regulation (Connecticut Regulation 19- 
508-20(ee)) for the control of all VOC 
sources that emit 100 tons per year 
(TPY) or more, not currently regulated 
under existing Connecticut regulations. 
This regulation was submitted to fulfill 
the 1982 SIP policy requirement to 
control 100 TPY non-CTG sources. 
Because the regulation, as written does 
not establish federally enforceable 
emission limitations, it cannot be 
approved by EPA. EPA has asked 
Connecticut to make provisions to 
submit each individual RACT 
determination made pursuant to the 
regulation to EPA for approval as SIP 
revision. 

Proposed Action: EPA is proposing to 
disapprove Connecticut Regulation 19- 
508-20(ee) as not meeting the 
requirement to control VOC sources 
with actual emissions of 100 TPY or 
more. Should the State submit changes 
which make this regulation acceptable 
prior to EPA taking final action, EPA 
will approve this portion of 
Connecticut's 1982 SIP revisions. 

6. Inspection and Maintenance (I&M): 
All major urban areas needing an 
extension beyond 1982 for attainment of 
a standard for ozone or carbon 
monoxide were required to include 
vehicle I&M as an element of the 1979 
SIP revision. Connecticut included I&M 
in its 1979 SIP revision. EPA's evaluation 
of, and action on, the I&M portion of the 
Connecticut 1979 SIP revision is 
documented in the December 23, 1980 
Federal Register (see 45 FR 84769). 

As discussed in the January 22, 1981 
Federal Register on 1982 SIP policy (see 
46 FR 7182), states with areas that have 
I&M programs under development, or 
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operational as part of their 1979 SIP 
revisions, were required to submit only 
qualitative descriptions of their 1&M 
program elements in the 1979 SIP 
submittal. Unless already submitted and 
approved as part of a previous SIP 
submittal, the 1982 SIP revision must 
include the rules and regulations needed 
to implement the I&M program to 
achieve the minimum emission 
reduction requirements and 
commitments to other program details. 
EPA will determine the overall 
adequacy of the critical elements of 
each I&M program and, therefore, the 
approvability of the I&M portion of the 
1981 SIP by comparing those elements to 
the established 1&M guidance. Draft 
rules and regulations and information on 
all program elements with the exception 
of quality control, audit and surveillance 
procedures have been reviewed by EPA 
and determined to be approvable once 
they are finalized. While EPA’s own 
estimate of the projected effectiveness 
of the I&M program indicate that the 
emissions reduction will be achieved, 
the State’s draft submittal does not 
clearly show that this is the case. 
Therefore, although Connecticut has 
moved successfully toward 
implementing its IM program by 
January 1, 1983. Connecticut must 
submit the following information in the 
final plan revisions: 
Department of Motor Vehicle (DMV) 
and DEP regulations contract, and 
memoranda of understanding 
necessary to support the [xM 
program, 
Quality control, audit and surveillance 
procedures for contractor and fleet 
stations, and 
Support information to show how the 
emission reductions claimed for the 
[&M program were calculated. 


Proposed Action: EPA is proposing to 
approve the Connecticut I&M program 
provided the above information is 
submitted and found acceptable prior to 
EPA taking final action. 

7. Transportation Measures: State and 
regional agencies have been involved in 
the evaluation and recommendation of 
reasonably available transportation 
control measures (RACMs} for the 
Connecticut 1982 SIP in accordance with 
EPA guidance. As a result, the State has 
adopted measures such as ride-share 
programs and traffic flow improvments. 
While the submittal does commit to an 
annual reduction of VOC emissions, 
which accounts for 1425 kg/day in 1987, 
it does not show the emission reduction 
attributable to individual RACMs or 
categories of RACMs as required by 
EPA guidance. Further, the State has not 
supported the annual target reductions 


with commitments, schedules of key 
milestones and, where appropriate, 
evidence of legal authority. 
Additionally, EPA believes the submittal 
does not adequately address the 
monitoring plan requirements for 
tracking the effectiveness of adopted 
RACMs, and modeling procedures for 
assessing the conformity of 
transportation projects with the SIP. The 
submittal also needs minor clarifying 
changes made to the plan and program 
level conformity provisions. 

Proposed Action: EPA is proposing 
approval of the Transportation 
Measures portion of the Connecticut 
submittal with the understanding that 
the final revisions will: (1] show 
emissions attributable to individual 
RACMs or RACM categories, (2) provide 
additional information to support the 
annual emission reduction targets, (3) 
describe an acceptable monitoring plan, 
(4) describe acceptable project level 
modeling procedures, and (5) clarify the 
plan and program level conformity 
provisions. 

8. Reasonable Further Progress: The 
Connecticut 1982 SIP indicates that the 
State will attain the ozone standard by 
December 31, 1987. The demonstration is 
acceptable, although, as discussed 
above under Section 4, Stationary 
Source Controls, EPA is only proposing 
approval of that portion of the growth 
margin which is based on inventory 
projections accepted by EPA. An 
additional 14,000 kg/day of VOCs in 
years 1962 through 1987 will be accepted 
by EPA as allowance for growth if the 
State resolves questions in several area 
source inventory categories. 

Proposed Action: EPA is proposing to 
approve the Reasonable Further 
Progress demonstration and the 
associated growth margin minus 14,000 
kg/day as explained above. EPA may 
approve a larger growth margin if 
Connecticut resolves questions in 
several area source inventory categories 
prior to EPA taking final action. 


B. Carbon Monoxide 


1. Summary: Carbon monoxide 
violations are primarily caused by 
automobile emissions and are generally 
associated with traffic congestion ai the 
intersection of major roads or in a 
central business district. At these 
locations, vehicles may idle for 
relatively long periods of time. The 
emissions during this time period are 
very high and are less diluted. These 
problem areas are called hotspots. The 
only violations of the carbon monoxide 
standards in Connecticut are hotspot 
violations. 

2. Air Quality Data: The requirements 
for air quality data, as discussed under 
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the ozone section of this notice, have not 
been met for carbon monoxide. The 
submission contained no current 
ambient air quality data. 

Proposed Action: EPA is proposing to 
disapprove the air quality data base. 
Should Connecticut submit the most 
recent three years of carbon monoxide 
data prior to EPA taking final action, 
EPA would approve this portion of the 
submittal. 

3. Attainment Demonstration and 
Reasonable Further Progress: in order to 
determine the extent and severity of 
carbon monoxide violations, 
Connecticut ranked likely hotspot 
locations using the “Carbon Monoxide 
Hotspot Screening Guidelines” (EPA- 
450/3~78-033-035). Additionally, the 
State has committed to analyzing the 
top-ranked modeled and monitored 
violations with a more refined 
dispersion model, Caline 3. The results 
of the analysis are to be completed by 
February 28, 1983. Since the refined 
analysis has not yet been completed, 
Connecticut’s proposed attainment 
demonstration and Reasonable Further 

s lines were based only on a 
rollback model. A rollback model 
assumes changes in ambient levels will 
be directly proportional to changes in 
emission levels, and does not consider 
parameters critical to an accurate 
assessment of carbon monoxide levels 
such as meteorology and site geometry. 
EPA can accept this on an interim basis, 
but before final approval, Connecticut 
must submit a carbon monoxide 
attainment demonstration and 
Reasonable Further Progress lines which 
are based on a dispersion model and on 
current ambient data. 

Proposed Action: EPA is proposing to 
approve the attainment demonstration 
and Reasonable Further Progress lines 
based on the understanding that the 
State will submit a dispersion analysis 
prior to EPA taking final action. 

4. Transportation Control Measures: 
Measures adopted by Connecticut to 
reduce VOC emissions will also reduce 
carbon monoxide levels at hotspots. The 
most important of these measures for 
carbon monoxide reductions are I&M, 
traffic flow improvements, and the right- 
turn-on-red program. The State will 
consider site-specific measures if the 
refined modeling shows that additional 
measures are needed to attain standards 
at a particular location. 

Proposed Action: EPA has proposed 
action under ‘Transportation Measures” 
of the ozone section of this Notice; no 
separate action in being proposed. 





C. Additional Requirements 


1. Resource Commitments: In order to 
assure that the control strategies 
included in the 1982 attainment plan are 
implemented, EPA has requested that 
the State show the financial support 
which will be associated with these 
actions. In its submittal, the State 
commits to measures necessary to 
demonstrate attainment of the ozone 
and carbon monoxide standards. The 
State has indicated that the final 1982 
SIP submission will discuss the State’s 
commitment to provide the resources 
needed to implement the measures. 

Proposed Action: EPA is proposing to 
approve this portion of the SIP, with 
understanding that the State will 
provide a commitment to resources prior 
to EPA taking final action. 

2. Public Participation and 
Intergovernmental Consultation 
Documentation: The State has 
established a mechanism for on-going 
public participation in the development 
of stationary source and transportation 
control measures and has implemented 
a program to promote greater awareness 
of air quality problems by the public. All 
of the public participation programs 
have been developed in accordance 
with EPA guidelines. However, these 
programs have been only briefly 
described in the proposed 1982 SIP 
revisions. EPA has asked the State to 
more fully describe its program in the 
final submittal. 

Proposed Action: EPA is proposing to 
approve this portion of the SIP with the 
understanding that Connecticut will 
submit additional information. 


Summary of Proposed Action 


EPA is proposing to disapprove the 
Connecticut 1982 State Implementation 
Plan Revisions for ozone and carbon 
monoxide, which were submitted in 
draft on June 15, 1982 and September 29, 
1982. Specifically, EPA is proposing the 
following actions: 


EPA is soliciting public comments on 
issues discussed in this notice or on 
other relevant matters. These comments 
will be considered before taking final 
action. Interested parties may 
participate in the Federal rulemaking 
procedure by submitting a written 
document to the EPA address in the 
ADDRESSES section above. 

Under Section 110(a)(2)(I) and 40 CFR 
52.24, in addition to the construction 
moratorium already in affect for sources 
of VOCs, disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of carbon monoxide in the 
nonattainment area to which these plan 
revisions apply. Disapproval may also 
result in restrictions on Federal funding 
pursuant to Sections 176(a) and 316({b) of 
the Clean Air Act. Under Section 176(a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation control measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, plan meeting the requirements of 
Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

If the State corrects the deficiencies 
prior to EPA taking final action, EPA 
will approve Connecticut's plan 
revisions. If the proposed revisions are 
substantially changed, in areas other 
than those identified in this notice, EPA 
will evaluate those changes and may 
publish a revised NPR. If no substantial 
changes are made, EPA will issue a 
notice of final rulemaking on the 
revisions. The final rulemaking action 
by EPA will be published only after the 
SIP revisions have been adopted by 
Connecticut and submitted to EPA for 
incorporation into the SIP. 

Under Executive Order 12291, today's 
action is not “Major”. It has been 
submitted to the Office of Management 


and Budget (OMB) for review. Any 
comments from OMB to EPA and any 
response are available for public 
inspection at the EPA Region I office 
(see address above). 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2)(A)- 
(K) and 110(a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. This revision is being 
proposed pursuant to Section 110(a) and 
301(a) of the Clean Air Act, as amended 
(42 USC 7410(a) and 7601(a)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, Ozone, 
Sulfur oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 


Dated: November 26, 1982. 
Lester A. Sutton, P.E., 
Regional Administrator, Region I. 
[FR Doc. 83-2449 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[TN-007; A-4-FRL 2256-7] 


Approval and Promulgation of 
Implementation Plans; Tennessee: 
1982 Ozone and Carbon Monoxide 
Attainment Plan for Nashville— 
Davidson County 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve the 
1982 State Implementation Plan 
revisions which the State of Tennessee 
submitted on June 30, 1980, for the 
Nashville ozone nonattainment area. 
These revisions meet the requirements 
of the Clean Air Act (CAA) and EPA 
policy. EPA proposes to disapprove the 
carbon monoxide revision unless a 
vehicle inspection and maintenance (I/ 
M) program is added. The intended 
purpose of these actions is to provide for 
attainment of the National Ambient Air 
Quality Standards for ozone (Os) and 
carbon monoxide (CO), as required 
under Part D of Title I of the Clean Air 
Act, for without an I/M program, the CO 
standard will not be attained by the 
CAA's December 1987 deadline. 


DATE: EPA must receive your comments 
on or before March 21, 1983. 


ADDRESSES: Send any comments to 
Waymond Blackmon, EPA Region IV, 
Air Management Branch, 404/881-2864 
or FTS 257-2864. You may inspect . 
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copies of the submittal and EPA’s 

evaluation during normal business hours 

at the following locations: - 

EPA Region IV, Air Management 
Branch, 345 Courtland Street, NE., 
Atlanta, Georgia 30365 

Tennessee Air Pollution Control 
Division, 150 9th North Ave, Terra 
Building, Nashville, Tennessee 37203 

Air Pollution Section, Metropolitan 
Health Department, 1600 Hayes 
Street, Nashville, Tennessee 37203 

FOR FURTHER INFORMATION CONTACT: 

Waymond Blackmon, EPA Region IV, 

Air Management Branch, 404/881-2864 

or FTS 257-2864. 


SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 
added a new Part D Title I of the Act. 
Under this Part, the states had to revise 
their State Implementation Plans (SIPs) 
for all nonattainment areas and submit 
the revisions to EPA by January 1, 1979. 
The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone (Os) or carbon 
monoxide (CO) standard by that date 
despite the implementation of all 
reasonably available control measures 
(section 172(b)(2)). 

If EPA approved this demonstration, 
the attainment date for O; or CO could 
be extended up to December 31, 1987. 
States receiving such extensions were to 
submit a second SIP revision that 
provides for attainment by the approved 
attainment date and complies with all of 
the Part D requirements. 

These second SIP revisions had to be 
submitted by July 1, 1982. On January 22, 
1981 (46 FR 7182), EPA published final 
criteria for reviewing these revisions. 
These criteria supplement the “Genera 
Preamble for SIP Revisions for 
Nonattainment Areas,” which was 
published on April 4, 1979 (44 FR 20372). 

On February 13, 1979, the State of 
Tennessee submitted an initial SIP 
revision for the Nashville—Davidson 
County CO and O; nonattainment areas. 
The State requested that EPA extend the 
attainment date for the CO and O; 
standards until December 31, 1987. EPA 
granted this request and conditionally 
approved the initial plan revision on 
August 13, 1980 (45 FR 53809). (The 
extensions were inadvertently omitted 
from 40 CFR 52.2226, Extensions, but are 
reflected in the Table of 40 CFR 52.2230, 
Attainment dates for national 
standards.) 

EPA granted the request on the 
condition that the State submit a revised 
definition of Volatile Organic 
Compounds (VOC) and an approvable 
enforement mechanism for the I/M 
program. The State submitted a revised 


VOC definition, which EPA approved on 
December 16, 1981 (45 FR 61270). 
However, the enforcement mechanism 
for the I/M program has not been 
submitted. Therefore, the 1979 SIP has 
not received final approval. For further 
details on the I/M program, see the 
discussion below under Section B., the 
carbon monoxide SIP, 

The State of Tennessee submitted its 
1982 revisions to the CO/Os SIP on June 
30, 1982. EPA's review of the State’s 
submittal is presented in three main 
parts: 

A. The ozone SIP; 

B. The carbon monoxide SIP; and 

C. The additional requirements set out 
in EPA guidance, including basic 
transportation needs, conformity of 
Federal actions, and consultation with 
State and local officials. 


A. The Ozone (O;) SIP 


EPA designated Nashville—Davidson 
County as an urban nonattainment area 
for ozone. The ozone modeling analysis 
indicates that a 9.2% emission reduction 
will be needed to eliminate violations of 
the ozone standard in the Metropolitan 
Nashville—Davidson County 
nonattainment area. Through adopting 
rules and regulations for stationary 
sources and the Federal Motor Vehicle 
Emission Control Program, the local air 
agency demonstrated that a 35% 
reduction would occur by 1982. It thus 
ensured an adequate margin over the 
9.2% emission reduction required by 
using ozone modeling. Because the 
present SIP demonstrates attainment of 
the ozone standard by December 31, 
1982, EPA is rescinding the extension 
(until! December 31, 1987) that had been 
granted when the 1979 SIP was 
approved. The new date for attainment 
of the ozone standard is December 31, 
1982. The present submittal was 
evaluated using criteria that were 
applicable to the 1979 SIP. 

The State of Tennessee's 1982 SIP for 
O; combines stationary and mobile 
source strategies to achieve the 
necessary reduction. It is divided into 
six sections: 


1. Emissions Inventories 

2. Modeling and Monitoring 

3. Stationary Source Controls 

4. Inspection and Maintenance (I/M) 

5. Transportation Control Measures 
(TCMs) 

6. Reasonable Further Progress (RFP) 


1. Emission Inventories: For the 1982 
SIP, states were to submit 
comprehensive emission inventories 
indicating 1980 and attainment year 
emission levels from all sources of 
Volatile Organic Compounds (VOCs) 
and oxides of Nitrogen (No,). 
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The 1980 emission totals are based on 
the most recent data available. Point 
source totals are based on permit 
application data and stack testing data. 
Area source totals are based upon 
calculations using appropriate emission 
factors and EPA's section 298 population 
projections. The highway emissions 
were obtained by applying EPA's 
MOBILE 2 (Mobile Source Emissions 
Model) emission factors to travel 
estimates obtained from the Tennessee 
Department of Transportation. 

In developing the inventory of 
emissions from mobile sources, the 
Metropolitan Planning Commission 
(MPC) seasonally adjusted all emissions 
to a summer workday. The inventory of 
emissions from stationary sources, 
developed by the Metropolitan Health 
Department (MHD), included all major 
stationary sources located in 
Metropolitan Nashville and Davidson 
County. 

Proposed Action: EPA proposes to 
approve the Emission Inventory portion 
of the Ozone SIP. 

2. Modeling and Monitoring: To 
ensure consistency among the states 
having to demonstrate attainment by 
1987, EPA encouraged each state to use 
the City-Specific Empirical Kinetic 
Modeling Approach (EKMA). This 
procedure uses an ozone isopleth 
diagram to estimate the reductions in 
Nonmethane Organic Carbon and/or 
Oxides of Nitrogen needed to attain the 
ozone standard. 

The Metropolitan Nashville— 
Davidson County Health Department 
operated two ozone monitoring sites, 
and the State of Tennessee operated a 
site downwind of Nashville. Once the 
days for modeling were determined, the 
Ozone Isopleth Plotting Package 
(OZIPP—a computer package model that 
generates the ozone isopleths used in 
the EKMA procedure) was used to 
generate an isopleth diagram for each 
day. The model required using day- 
specific modeling inputs. Based upon the 
input variables for developing day- 
specific isopleths, it was determined 
that a 9.2% control value would be used 
to meet the ozone standard of 0.12 ppm 
by 1982. 

Proposed Action: EPA proposes to 
approve the Modeling and Monitoring 
portion of the SIP. 

3. Stationary Source Control: Cities 
with a post 1982 attainment 
demonstration are required to adopt the 
third in a series of VOC regulations for 
certain source categories. Those cities 
must also adopt regulations for all other 
major VOC sources (non-RACT 
sources). Since Nashville has 
demonstrated attainment by 1982, it is 





not required to adopt any stationary 
source regulations at this time. 

The State of Tennessee has 
successfully addressed all the 
requirements outlined in the January 22, 
1981, Federal Register (46 FR 7182) for 
“Stationary Sources.” 

Proposed Action: EPA proposes to 
approve the Stationary Source Controls 
portion of the Ozone SIP. 

4. Imspection and Maintenance (I/M): 
EPA is proposing to approve the ozone 
SIP revision that demonstrates 
attainment by December 31, 1982. 
Therefore, an I/M program is not 
required for ozone. 

Proposed Action: EPA proposed to 
approve the ozone plan, since an 1/M 
program is not required. 

5. Transportation Control Measures: 
Based upon EPA's proposal to approve 
the ozone demonstration, transportation 
control measures are not required. 

Proposed Action: EPA proposes to 
approve the Transportation Control 
Measures portion of the Os SIP. 

6. Reasonable Further Progress: The 
SIP demonstrates that the ozone 
standard will be achieved by December 
31, 1982. This satisfies the RFP 
requirements. 

Proposed Action: EPA proposed to 
approve the RFP demonstration for 
ozone. 


B. Carbon Monoxide (CO) SIP 


CO violations are caused primarily by 
automobile emissions. They generally 
occur in the areas around major 
intersections, or in central business 
districts, where vehicles tend to idle for 
relatively long periods. EPA calls these 
problem areas “hot spots.” 

The State submittal combines a mix of 
mobile source strategies to achieve the 
emission reductions necessary to project 
attainment of the carbon monoxide 
standard. It is divided into six sections: 

1. Emission Inventories. 

2. Modeling and Monitoring. 

3. Stationary Source Controls. 

4. Inspection and Maintenance (I/M). 

5. Transportation Control Measures 
(TCMs). 

6. Reasonable Further Progress (RFP). 

1. Emnission Inventory: The emission 
inventory for carbon monoxide (CO) 
was done using a typical winter 
workday and a three month average 
temperature of 38.8° F. The inventory 
was done for a base year of 1980 with 
projections for 1982 through 1987. The 
mobile source inventory was developed 
by the MPC and the stationary source 
inventory was developed by the MHD. 
The emission inventory was compiled 
using appropriate EPA policies and 
procedures. Further, there were no point 
sources of CO greater than 1000 TPY. 


Proposed Action: EPA proposed to 
approve the Emission Inventory portion 
of the CO SIP. 

2. Modeling and Monitoring: The State 
submittal contains a detailed modeling 
analysis that demonstrates attainment 
of the CO standard by 1987 at local hot 
spot intersections. Fifty-one 
intersections were screened, and 
twenty-two were found to need further 
investigation. 

Upon further screening, eleven were 
found to need a detailed modeling 
analysis to determine what type of 
strategies would be needed to reduce 
the CO emissions to an acceptable level. 
These eleven were analyzed with the 
Intersection Midblock Model (IMM). The 
IMM uses meteorological inputs as well 
as traffic parameters and emission 
factors for mobile sources to predict one 
and eight-hour concentrations of CO. 
These concentrations are then 
comparied to the one and eight-hour 
standards for CO. 

Using IMM, the State demonstrated 
that attainment would be achieved at 
four intersections in 1980. Of the 
remaining seven, three were 
demonstrated to attain the standards by 
1583 before any reduction strategies 
could be put into place. This leaves only 
four intersections where TCMs are 
needed to attain the CO standard. These 
four intersections were modeled using 
strategies of (a) Road alignment, (b) 
throat widening, and (c) the optimization 
of signalization for the downtown area. 
From the SIP submittal it becomes 
apparent that two of these intersections 
will not come into compliance unless the 
projected improvements are made. 
These two intersections are Harding 
Road with Woodmont/White Bridge, 
and Broadway with Eighth and Ninth 
Avenues. These two intersections 
require, respectively, straightening the 
alignment and the signal optimization 
project to attain the CO standard. 

On September 22, 1982, EPA received 
a copy of a letter to the MHD from the 
MPC concerning the failure of Nashville 
residents to pass a referendum for a 
one-cent gasoline sales tax. The letter 
also stated that the signal optimization 
system was being delayed because of 
personnel shortages in the Metropolitan 
Traffic and Parking Commission 
(MT&P). 

Proposed Action: EPA is proposing to 
disapprove this portion for failure of the 
MT&P to carry out the signal 
optimization system as adopted and 
approved in the SIP revision. Further, 
EPA is requiring that the MPC substitute 
contingency measures to replace the 
TCMs that were affected by the one- 
cent gas tax referendum (see discussion 
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under Transportation Control 
Measures). 

3. Stationary Source Controls: EPA 
policy requires that regulations for the 
RACT control-of 1000 TPY stationary 
sources of CO be submitted with the 
1982 SIP revision. 

Based upon the state of Tennessee's 
submittal of the CO emission inventory, 
there are no 1000 TPY stationary 
sources of CO in the Davidson County 
area. Since EPA policy only requires 
controlling of sources greater than 1000 
TPY, no RACT regulations were 
required to be submitted from the MHD. 

Proposed Action: EPA is proposing to 
approve the Stationary Source Controls 
portion of the CO SIP. 

4. Inspection and Maintenance (I/M): 
All urban nonattainment areas that 
needed an extension beyond 1982 to 
attain a standard for O; or CO were 
required to include a vehicle I/M 
program with their 1979 SIP submittal. 
The 1979 SIP for the Nashville area 
included an I/M program, and EPA 
conditionally approved the SIP on 
August 13, 1980 (45 FR 53809). The 
approval was conditional because the I/ 
M program submittal did not contain an 
adequate enforcement mechanism to 
keep noncomplying vehicles from 
operating on Davidson County streets 
and roads. 

The 1982 SIP revision must also 
contain an I/M portion. This portion 
must include: (1) The rules and 
regulations for implementing an I/M 
program that will meet the minimum 
requirements for emission reduction, 
and (2) commitments to other needed 
program details. (However, I/M 
elements already submitted and 
approved as part of an earlier SIP 
submittal need not be resubmitted.) The 
1982 SIP policy published on January 22, 
1981 (46 FR 7182), discussed these 
requirements. EPA will compare the 
critical elements of an I/M program with 
established I/M policy to determine 
both their overall adequacy and the 
approvability of the 1982 SIP that 
contains them. 

On April 30, 1982, EPA notified 
Governor Lamar Alexander of its intent 
to propose a finding in the Federal 
Register that Nashville was no longer 
meeting its commitments to implement 
an I/M program. Further, if this finding 
were affirmed, EPA would be required 
to impose restrictions in Tennessee 
under the mandates of the Clean Air 
Act. The Governor responded by stating 
that attainment of the CO standard 
would be achieved by December 31, 
1987, without I/M and by 1985 with I/M. 
Because of the projected attainment by 
December 1987, the cost involved in 
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starting the program, and the possibility 
, that Congress might revise the 
requirements for I/M, Governor 
Alexander asked EPA to take no further 
action on I/M until Congress completed 
its revision of the Act. 


On May 21, 1982, EPA wrote Governor 
Alexander again, reminding him of the 
1977 Amendment of the Clean Air Act 
requiring states to submit a 1982 SIP 
revision for cities that were granted an 
extension to attain the CO and O; 
standards. This letter stated that the 
1982 SIP revision must comply with the 
requirements of section 172 (b) and (c) of 
the Act, which include implementation 
of an I/M program. 

Even though the CAA requires an 
I/M program for post-1982 
nonattainment areas, Nashville has 
chosen not to implement a program. It 
has not complied with any of the 
requirements for I/M as published in the 
1982 SIP policy in the Federal Register of 
January 22, 1981 (46 FR 7182). 

Proposed Action: EPA proposes to 
disapprove the I/M portion of the CO 
SIP, for failure to submit an acceptable 
program. 


5. Transportation Control Measures 
(TCMs): Section 108 of the Clean Air 
Act (CAA) requires urban 
nonattainment areas to analyze TCMs 
and to implement those measures that 
are found feasible. After thoroughly 
analyzing the measures listed in section 
108 of the CAA, the MPC selected six 
TCMs for inclusion in the 1982 SIP 
revision: (1) Return to the 1980 level of 
service for transit, (2) flat fare system 
for transit, (3) improvement of transit 
route speed, (4) variable work hours 
program, (5) subsidizing employee 
transit cost;and (6) signal optimization. 
Contingency provisions to compensate 
for unanticipated shortfalls in planned 
emissions reductions were also 
included. On September 22, 1982, EPA 
received a copy of a letter sent from the 
MPC to the MHD indicating that the 
one-cent gasoline sales tax referendum 
did not pass. It is EPA's understanding 
that this will prevent the implementation 
of the transit strategies adopted for the 
SIP. Further, the letter stated that the 
Metropolitan Traffic and Parking 
Commission (MT&P) was not 
implementing the signal optimization 
program because of personne! shortages. 

With regard to the one-cent gasoline 
sales tax referendum, the MPC will have 
to substitute measures to replace those 
that will not be carried out because of 
the loss of revenue. EPA suggests that 
the MPC consider substituting measures 
from its contingency plan. Without the 
signal optimization program, it is 


apparent from the SIP that attainment of 
the standard cannot be achieved at the 
intersection of Broadway with Eighth 
and Ninth Avenue. The RFP graph in 
figure 1 of the SIP shows that attainment 
of the CO standard is not projected until 
mid-1986, and the signal optimization 
program was scheduled to reduce CO 
emissions by 41% between the years 
1984 and 1985. 

Proposed Action: EPA proposes to 
disapprove the TCMs portion of the CO 
SIP. 

6. Reasonable Further Progress (RFP): 
The SIP contained RFP graphs for the 
intersections that needed TCMs to 
attain the CO standard. These appear to 
be reasonable, except that the TCMs 
that were adopted may not be 
implemented because of failure of a one- 
cent tax referendum and personnel 
shortages. 

Proposed Action: EPA is proposing to 
disapprove the RFP portion of the CO 
SIP. (See discussion under 
Transportation Control Measures 
above.) 


C. Additional Requirements 


1. Basic Transportation Needs (BTN): 
The BTN for Nashville was developed 
by the MPC in conjunction with the 
Citizen Advisory Committee (CTC) and 
the Technical Coordinating Committee 
(TCC). Working together, these groups 
determined and selected a 
transportation system that would meet 
and enhance the transportation system's 
goals of increasing efficiency, quality, 
and mobility. An intergal part of the 
BTN involved adopting and selecting the 
TCM strategies for the area. In 
particular, the low cost-transit emphasis 
package for the TCM analysis was being 
used to enhance the BTN for Nashville. 
Failure of the one-cent tax referendum 
has placed the BTN in limbo because the 
low-cost transit improvements cannot 
be implemented. 

Proposed Action: EPA proposes to 
disapprove the BTN portion of the CO 
SIP. In order for this to be approved, the 
MPC will have to demonstrate to the 
satisfaction of EPA and the public that 
not implementing the low-cost transit 
improvements will not affect the BTN. 
The MPC can also substitute measures 
for those that were lost because of the 
failure of the one-cent gas tax. 

2. Conformity of Federal Actions: 
Under section 176 (c) of the CAA all 
Federal projects must conform to the 
SIP. EPA met with other Federal 
agencies and identified only one 
significant project. The projected 
emissions from that project, Cockrill 
Bend Airport, were included in the 1982 
and 1987 emission inventories for 
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Nashville-Davidson County. In addition 
all Federal actions are required to be in 
conformity with the approved SIP, the 
plan submitted by the state meets these 
requirements. 

Proposed Action: EPA proposes to 
approve the Conformity of Federal 
Actions portion of the CO SIP. 


3. Consultation with State and Local 
Officials: Sections 121 and 174 of the 
CAA require each state to provide a 
process for consultation among Federal, 
State, and local officials and to 
determine jointly the roles that various 
governmental agencies would take in 
developing, carrying out, and enforcing 
the SIP. The 1979 SIP satisfied these 
requirements. No significant changes or 
revisions have been made. The 1982 SIP 
describes, in Appendix A and B, the 
process established and submitted in the 
1979 SIP. The process is established and 
seems to be working well. 

Proposed Action: EPA proposes to 
approve the Consultation with State and 
Local Officials portion of the CO SIP. 


4. Public Participation and 
Intergovernmental Consultation: The 
proposed revisions to the Tennessee SIP 
include a detailed discussion of Citizen 
Information and Participation Work 
Tasks. EPA has reviewed these work 
tasks and concludes that this element of 
the 1982 SIP is fully approvable. 

Proposed Action: EPA is proposing to 
approve the Public Participation and 
Intergovernmental Consultation portion 
of the CO SIP. 


5. Resource Commitments: To ensure 
that the control strategies included in 
Tennessee’s 1982 attainment plan are 
implemented, EPA has requested that 
the State discuss how the actions will be 
supported financially. Tennessee's 1982 
SIP submittal explains in some detail, 
the State’s or City’s commitment to 
provide the resources necessary to 
implement the 1982 plan revisions and 
cites specific resources to be used for 
each measure. However, these resources 
are not available. (See TCM discussion 
above.) 

Proposed Action: EPA is proposing to 
disapprove the Resource Commitments 
portion of the CO SIP. 


D. Proposed Action: Based upon the 
above discussions, EPA is proposing to 
approve the 1982 ozone SIP revision and 
to disapprove the 1982 CO SIP revision 
for Nashville-Davidson County, 
Tennessee. 

If the major deficiencies discussed 
above are not remedied before EPA 
takes final action, EPA will be required 
to disapprove the revision to the carbon 





monoxide plan. Under Section 
110(a)(2)(1) and 40 CFR 52.24 (1981), 
disapproval would trigger a moratorium 
on the construction and modification of 
major stationary sources of carbon 
monoxide in the nonattainment area to 
which this plan revision applies. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176(a) and 316(b) of the 
Clean Air Act. Under Section 176(a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation contro] measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA and any 
response are available for public 
inspection at the EPA Region IV office. 

The Administrator's decision to 
approve or disapprove the 1982 SIP for 
Nashville-Davidson County will be 
based on whether it meets the 
requirements of § 110({A)(2)(A)-(K) and 
§ 110{a){3) of the Clean Air Act, as set 
forth in 40 CFR Part 51. This SIP is being 
proposed pursuant to Sections 110(a), 
172, and 301{a) of the Clean Air Act, as 
amended (43 U.S.C. 7410(a), 7502, and 
7601(a)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Dated: November 16, 1982, 1983. 
Charles R. Jeter, 

Regional Administrator. 
[FR Doc. 83-2438 Filed 2-2-63; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-1-FRL 2257-6] 


Approval and Promuigation of 
implementation Plans; Rhode Island; 
1982 Ozone Attainment Plan 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This notice proposes to 
approve the 1982 State Implementation 
Plan revisions for the State of Rhode 
Island which were submitted on May 14, 
1982; July 1, 1982; July 7, 1982; and 
October 4, 1982. These revisions meet 
the applicable requirements of the Clean 
Air Act (the Act) and EPA policy. The 
intended effect of this action is to 
provide for attainment of the primary 
National Ambient Air Quality Standard 
(NAAQS) for ozone, as required under 
Part D of the Clean Air Act 
Amendments of 1977. These Rhode 
Island State Implementation Plan 
revisions now demonstrate attainment 
of the ozone standard by December 31, 
1982. 

DATE: EPA must receive your comments 
on or before March 21, 1983. 


ADDRESSES: Send any comments to 
Harley F. Laing, Director, Air 
Management Division, EPA Region I, 
JFK Federal Building, Boston, MA 02203. 
You may inspect copies of the submittal 
and EPA's evaluation during normal 
business hours at: (i) The Environmental 
Protection Agency, Region I, JFK Federal 
Building, Room 2111, Boston, MA 02203; 
and (ii) the Department of 
Environmental Management, 75 Davis 
Street, Cannon Building, Room 204, 
Providence, Rhode Island 02908. 

FOR FURTHER INFORMATION CONTACT: 
Marcia L. Spink, (617) 223-5130, FTS 
223-5130. 

SUPPLEMENTARY INFORMATION: 


I. Background 


The Clean Air Act Amendments of 
1977 add a new Part D to Title I of the 
Act. Under this Part, the States had to 
revise their State Implementation Plans 
(SIPs) for all nonattainment areas and 
submit the revisions to EPA by January 
1, 1979 (Sections 171-178 of the Clean 
Air Act; Section 129(c) (uncodified) of 
Pub. L. 95-95). The revised plan had to 
provide for attainment by December 31, 
1982, unless the State demonstrated that 
it could not attain the ozone standard by 
that date (Sections 172(a)(1), 172(a)(2)). 

If EPA approved this demonstration, 
the attainment date for ozone could be 
extended up to December 31, 1987, and 
the State could defer compliance with 
certain of the Part D planning 
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requirements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 
complies with all of the Part D 
requirements (Section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182}, EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (4 FR 20372).' 

The State of Rhode Island submitted 
initial SIP revisions for meeting the Part 
D requirements of the Act in May, June, 
and August 1979. At that time the State 
requested that EPA extend the 
attainment date for the ozone standard 
until December 31, 1987. EPA approved 
this request, approved portions of the 
initial plan revisions, and conditionally 
approved other portions of those 
revisions on May 7, 1981 (46 FR 25446). 
Rhode Island submitted revisions to the 
ozone SIP on May 14, 1982; July 1, 1982; 
July 7, 1982; and October 14, 1982. Rhode 
Island is no longer requesting an 
extension until December 31, 1987. The 
State’s submittals, discussed in detail 
below, demonstrate attainment of the 
primary ozone standard by December 
31, 1982. EPA’s review of the State’s 
ozone SIP evaluates its content against 
the requirements of an ozone attainment 
strategy which achieves the standard by 
December 31, 1982. 


II. The Ozone SIP 


Ozone is formed from various 
precursors, primarily oxides of nitrogen 
and a class of hydrocarbons called 
“reactive volatile organic compounds” 
(VOCs). VOC emissions are controlled 
to reduce ozone concentrations. 

Rhode Island’s nonattainment area for 
ozone is statewide. The ozone modeling 
analysis indicates that a 12 percent 
reduction in VOC emissions is needed to 
eliminate violations of the ozone 
standard caused by the State of Rhode 
Island. 

The Rhode Island submittal contains a 
mix of additional stationary source 
control requirements with previously 
approved stationary and mobile source 
strategies (46 FR 25446) to achieve this 

ecessary reduction by December 31, 
1982. The ozone attainment SIP 
evaluation is divided into five sections: 

A. Emissions Inventories, 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67182). 
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B. Modeling and Monitoring, 

C. Stationary Source Controls, 
D. Reasonable Further Progress, 
E. Other issues. 


A. Emissions Inventories 


For the 1982 SIP, States were to 
submit comprehensive emissions 
inventories indicating 1980 and 
attainment year emissions levels from 
all sources of VOCs and oxides of 
nitrogen (NO,). 

Rhode Island's 1982 submittal 
includes these emissions inventories in 
Summary Tables found in Section III of 
the narrative portion of the SIP. These 
Summary Tables provide emissions data 
for the years 1980-1987. 

Appendix F of the SIP submittal 
documents the procedures, assumptions, 
data, and projections used in compiling 
the emissions inventories for VOCs and 
NO,. 
EPA has reviewed the State’s 
submittal and determined that these 
emissions inventories are 
comprehensive and their documentation 
meets federal guidance requirements. 

Proposed Action: EPA proposes to 
approve the emissions inventories and 
accompanying documentation portions 
of the 1982 ozone SIP for the State of 
Rhode Island. 


B. Modeling and Monitoring 


To insure consistency among the 
States having to demonstrate attainment 
by 1987, EPA required each State to use 
the City-Specific Empiricai Kinetic 
Modeling Approach (EKMA). The 
modeling is used to calculate the 
percentage reduction in VOCs needed to 
eliminate violations of the ozone 
standard from nonattainment urban 
areas. The model becomes City-Specific 
when its input data are specified for a 
particular city. That city-specific data 
include: 

—Sunlight density 

—Temporal and spatial VOC and NO, 
emission patterns 

—Transported ozone and precursors 

Rhode Island's City-Specific EKMA 
modeling is found in Appendix G of the 
1982 Submittal. The table below 
summarizes the information, provided 
by the EKMA modeling study, used to 
determine the percent reduction in VOC 
emissions required to eliminate 
violations of the ozone standard: 


cei ditindicidanlivetion 
Design * | Percent 
value 
(ppm) 


Monitor 
location 


Nonatiain- 


reauc- 
ment area “i 


tion 


Rhode 


(Statewide). | 
*The “daily design value” refers to the measured maxi- 
mum hourly ozone value for the day being modeled. (See 





Ozone SIPs", EPA 4604-90-02") MA '™ Preparing 

EPA worked closely with the Rhode 
Island Department of Environmental 
Management (RIDEM) while that agency 
conducted its EKMA modeling study. 
Rhode Island identified fifteen days 
when there were violations of the 
primary ozone standard at sites 
downwind of Providence in 1979, 1980, 
and 1981. Due to prevailing winds, 
Rhode Island is often downwind of the 
New York, New Jersey, and Connecticut 
urban area. Rhode Island has 
documented that most of the fifteen 
violations were directly attributable to 
this upwind tri-state urban area (see 
Table G-1 of Appendix G). EPA has 
concurred with Rhode Island that these 
days not be used in the design value 
determination for ozone. EPA has 
reviewed Appendix G, the City-Specific 
modeling study, and found it was 
conducted according to EPA guidance. 

With regard to ambient air quality 
data requirements, the 1982 submittals 
must include the most recent three years 
of air quality data from the State and 
local air monitoring system network. 
That data must be reduced, validated, 
and summarized in the submittal. 

Rhode Island presents a 
comprehensive description of its 
ambient air quality monitoring network 
and methods for utilizing that network 
in Section VII of the narrative portion of 
the 1982 submittal. Appendix G of the 
submittal includes a table which 
summarizes the monitoring data from 
sites used in the EKMA modeling 
analysis. 

EPA has reviewed the ambient air 
quality monitoring data presented in 
Section VII and Appendix G of the 1982 
submittal. We have determined that it 
was collected, reduced, validated, and 
summarized according to federal 
guidance. 

Proposed Action: EPA proposes to 
approve the modeling and monitoring 
portions of the 1982 ozone SIP for the 
State of Rhode Island. 


C. Stationary Source Controls 


Section 172(b)(3) of the Act requires 
States to adopt regulations requiring the 
use of Resonably Available Control 
Technology (RACT) for existing sources 
in nonattainment areas. To identify 
RACT for stationary sources of VOC, 
EPA has issued two groups of Control 
Technique Guidelines (CTG’s) 
containing “presumptive norms” which 
EPA uses to evaluate State regulations. 
Work is continuing on a third set of 
CTG's. 

Section 172 requires all SIPs for 
nonattainment areas to assure 
attainment of the national standards. 


Because of the imprecision inherent in 
most currently available modeling 
techniques, for ozone it is difficult to 
produce reliable attainment 
demonstrations. Consequently, to insure 
that ozone SIPs for nonattainment areas 
will provide for attainment, EPA has 
issued minimum control requirements 


for existing stationary sources of VOC. 


Additional controls are also required if 
the minimum controls will not provide 
sufficient emission reductions to assure 
attainment. The minimum controls are 
based on the CTG’s described above. 
(See the General Preamble, 44 FR 20372, 
20378.) 

As previously stated, Rhode Island's 
submittal demonstrates attainment of 
the ozone standard by the end of 1982. 
For urbanized areas that show 
attainment by the end of 1982, EPA 
requires control of all major sources in a 
category for which EPA has issued a 
CTG. A major source is defined as one 
that has the potential to emit 100 tons 
per year (tpy) or more of VOC. (See 44 
FR 20376). 

The following Group I and II source 
categories are located in Rhode Island: 


Group I 

—Surface Coating of Fabrics 

—Surface Coating of Paper Products 

—Tank Truck Gasoline Loading 
Terminals 

—Gasoline Service Stations—Stage | 

—Fixed-Roof Petroleum Storage 
Tanks 

—Cutback Asphalt 

—Solvent Metal Cleaning 


Group IT 
—Surface Coating of Miscellaneous 
Metal Parts and Products 
—Manufacture of Synthesized 
Pharmaceutical Products 
—Graphic Arts—Rotogravure and 
Flexography 
—Perchlorethylene Dry Cleaning 
Systems 
—Petroleum Liquid Storage in 
External Floating Roof Tanks 
—Leaks from Gasoline Tank Trucks 
and Vapor Collection Systems. 
Rhode Island has already adopted and 
EPA has already approved regulations 
requiring RACT for the following CTG 
categories (See 46 FR 25446, 46 FR 6024, 
and 47 FR 17816): 


Group I 

—Surface Coating of Fabrics 

—Surface Coating of Paper Products 

—Tank Truck Gasoline Loading 
Terminals 

—Bulk Gasoline Plants 

—Gasoline Service Stations—Stage I 

—Fixed Roof Petroleum Storage 
Tanks 

—Solvent Metal Cleaning 





5064 


Group II 
—Petroleum Liquid Storage in 
External Floating Roof Tanks. 
Rhode Island has adopted regulations, 
or submitted schedules for adopting 
regulations, which impose RACT for the 
following CTG categories: 
Group I 
—Manufacture of Synthesized 
Pharmaceutical Products 
—Graphic Arts 
—Leaks from Gasoline Tank Trucks 
and Vapor Collection. 


EPA is proposing to approve these 
regulations and schedules. 

The regulations Rhode Island has 
already adopted appear to have 
provided for attainment of the ozone 
standard. Nevertheless, to satisfy EPA's 
minimum control requirements, the State 
still needs to adopt regulations for the 
following CTG categories: 

Group I 

—Cutback Asphalt 
Group IT 

—Surface Coating of Miscellaneous 

Metal Parts and Products 

—Perchloroethylene Dry Cleaning 

Systems. 

Rhode Island has submitted a 
schedule for amending Regulation 15 of 
its SIP to require RACT on all presently 
unregulated stationary sources of VOCs 
greater than or equal to 100 typ, except 
cutback asphalt. This regulation was 
amended by the end of 1982. Under 
existing provisions of Regulation 15, 
RACT determinations for each 
individual source will be submitted to 
EPA as source-specific SIP revisions. All 
of these revisions will be submitted by 
December 31, 1983. 

This revision to Regulation 15 will 
fulfill Rhode Island's requirements to 
contro] major sources in the two 
remaining Group II categories (metal 
parts and perchloroethylene dry 
cleaners). In addition, this regulation 
will require control of major VOC 
sources which will not be covered by an 
CTG. 

The revision to Regulation 15 will not 
address the remaining CTG category, 
cutback asphalt. EPA guidance requires 
States to consider as major sources of 
VOC all counties where applications of 
cutback asphalt exceeds 100 tpy. Two 
counties in Rhode Island meet this 
criterion. These two major sources emit 
a total of 290 typ of VOC, compared to 
Rhode Island's total emission inventory 
of over 27,000 tpy of VOC. Rhode Island 
has proposed to substitute its regulation 
of major sources that are not covered by 
CTG's for the regulation of cutback 
asphalt. Rhode Island has submitted 
information showing that control of the 
non-CTG sources has the potential to 
reduce emissions by at least the same 


amount as controls on the use of 
cutback asphalt. EPA has determined 
that, in theory, such a substitution 
would be acceptable because control of 
the non-CTG sources is not needed 
either to meet EPA’s minimum ozone 
control requirements or to provide for 
attainment of the ozone standard. Thus, 
the substitution should result in 
emission reductions at.least equivalent 
to those required under EPA’s RACT 
policy. However, EPA has concluded 
that it must require Rhode Island to 
submit a specific demonstration 
showing that the reductions of VOC 
emissions that will be attained by 
imposing controls on the non-CTG 
sources will offset the amount of VOC 
reductions which would result from 
imposing RACT on the use of cutback 
asphalt. The State has agreed to submit, 
by December 31, 1983, either a 
demonstration that regulations adopted 
for non-CTG sources will achieve 
equivalent emission reductions, or a 
schedule for adoption of a regulation 
controlling VOC emissions from cutback 
asphalt. 

Proposed Action: EPA proposes to 
approve: 


(1) The amendments to Regulation 15 
to impose RACT on otherwise 
unregulated stationary sources of VOC 
which emit greater than or equal to 100 
TPY. 

(2) The use of the reductions achieved 
by controlling Group III and non-CTG 
sources greater than or equal to 100 TPY 
in lieu of reductions which would result 
from RACT on the use of cutback 
asphalt. 

There follows, below, a discussion of 
Rhode Island's stationary source RACT 
regulations which were added to or 
revised in the 1982 submittals: 


Surface Coating of Paper and Fabric 


As previously indicated, EPA has 
already approved Rhode Island’s 
Regulation 19, Control of VOCs from 
Surface Coating Operations (46 FR 
25446, 47 FR 60204). 

On July 7, 1982 EPA received a request 
from Rhode Island to amend Regulation 
19. That SIP revision makes the 
definition section of Regulation 19 more 
comprehensive, and makes Section 19.4, 
“Alternative Standards Allowing 
Internal Offsets for Surface Coating 
Facilities (The Bubble Concept),” 
federally approvable. 

This section allows a source to 
demonstrate compliance with the RACT 
limitations imposed by Regulation 19 on 
a plantwide daily-averaged basis. Rhode 
Island's provisions that sources may opt 
to apply alternative emission limitations 
for meeting RACT requirements is 
approvable under EPA’s Emission 
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Trading Policy Statement (47 FR 15076). 
Basically, an alternative emission 
reduction strategy, or bubble, allows 
sources to increase emissions above 
SIP-required rates at some emission 
points in exchange for compensating 
emission reductions below SIP-required 
rates at other emission points so that 
overall ambient air quality impact is 
equivalent to that which would result 
from the application of traditional SIP 
emission limitations. 

Under Sections 19.4 and 19.8 of the 
Rhode Island regulation, bubble strategy 
approvals must: 

—Demonstrate the alternative emission 
limitations are mathematically 
equivalent to the SIP RACT 
limitations 

—Calculate the emission reductions 
credited on a solids-applied basis 

—Not allow the alternative emissions 
imposed to supercede any applicable 
Best Available Control Technology or 
Lowest Achievable Emission Rate 
determinations, New Source 
Performance Standards, or any 
National Emission Standards for 
Hazardous Air Pollutants 
Allow the public the opportunity to 
comment on the alternative emission 
limitations prior to issuance of the 
approval, and notify the public after 
each approval 

—Apply the provisions of EPA’s policy 
with regard to the trading of emissions 
identified as hazardous 

—Include the alternative emission 
limitations in a federally enforceable 
document (i.e., compliance schedule). 
Rhode Island's provisions for bubbling 

to meet RACT requr@ments are more 

stringent than EPA’s emission trading 
policy in that the credited emission 
reductions must be achieved at the same 
plant site where emission increases 
occur. This means that while EPA’s 
policy allows multiplant bubbles, Rhode 

Island's Regulation 19 does not. 
Proposed Action: EPA proposes to 

approve the amendments made to 

Regulation 19 as submitted on July 7, 

1982 by the State of Rhode Island. 


Petroleum Liquids Storage and 
Marketing 


EPA has already approved Rhode 
Island’s Regulation 11, Petroleum 
Liquids Marketing and Storage (46 FR 
25446, 47 FR 17816). The regulation 
imposed RACT requirements for the 
following source categories: 


Group I 
—Fixed-Roof Petroleum Storage 
Tanks 
—Bulk Gasoline Plants 
—Tank Truck Gasoline Loading 
Terminals 
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—Gasoline Service Station I Vapor 
Controls 
Group II 
—Petroleum Liquid Storage in 
External Floating Roof Tanks 

It should be noted that Section 11.5 of 
this federally approved regulation also 
controls leaks from gasoline tank trucks. 
Because the SIP demonstrates 
attainment of the ozone standard by 
December 31, 1982, Rhode Island needs 
only to impose RACT on Group II CTG 
sources greater than or equal to 100 
TPY. No single gasoline tank truck emits 
VOCs greater than or equal to 100 TPY. 
Therefore, the Rhode Island SIP needs 
no RACT regulation for this source 
category. However, as described in the 
SIP narrative on pages III-55 and III-56 
of the 1982 submittal, Rhode Island tests 
for leaks in gasoline tank trucks 
outfitted with vapor collection systems 
on a periodic basis using an 
explosimeter. The testing is done four 
times a year at each of the nine gasoline 
loading terminals located in Rhode 
Island. When leaks are detected, truck 
owners will be notified by a letter giving 
them twenty days to come into 
compliance. Failure to make the 
necessary repairs to the tank truck will 
result in the RIDEM issuing a Notice of 
Violation of Regulation 11 to the owner. 

Rhode Island has requested that 
Section 11.5 and the accompanying 
narrative on pages III-55 and III-56 be 
made part of the federally-approved SIP. 
EPA is proposing to approve Rhode 
Island’s request. EPA's approval does 
not mean that Rhode Island's 
procedures for testing gasoline tank 
trucks meet the CTG document for 
RACT for that source category. As 
previously stated, under EPA guidance, 
no RACT regulation for gasoline tank 
trucks is required in SIPs which 
demonstrate attainment by the end of 
1982. EPA's approval of Rhode Island's 
request is based on the fact that the 
procedures and requirements of Section 
11.5 of Regulation 11 and accompanying 
narrative are adequate for Rhode 
Island's SIP. 

Proposed Action: EPA proposes to 
approve Section 11.5 of Regulation 11 
and pages III-55 and III-56 of 
Attachment 2 as submitted on October 
4, 1982 by the State of Rhode Island. 


Manufacture of Synthesized 
Pharmaceutical Products 

The State has submitted a schedule 
for adoption of a RACT regulation to 
contro! VOC emissions from the 
manufacture of synthesized 
pharmaceutical products. That schedule 
extends the effective date of the 
regulation to the end of 1983. While this 
is beyond the December 31, 1982 date by 


which EPA expects RACT regulations to 
become effective, Rhode Island also 
intends to control VOC emissions from 
organic chemcial manufacturing at the 
same sources. Because Rhode Island's 
ozone SIP demonstrates attainment by 
the end of 1982, control of this latter 
source category is not required for SIP 
approval. 

Since Rhode Island also intends to 
regulate the manufacture of organic 
chemicals, and the ozone SIP 
demonstrates attainment by 1982 
without VOC emission reductions from 
control of the manufacture of 
synthesized pharmaceuticals, EPA can 
accept this extended schedule. 

Proposed Action: EPA proposes to 
approve the schedule for adoption of a 
RACT regulation for the Manufacture of 
Synthesized Pharmaceutical Products 
submitted on July 1, 1982 as part of the 
ozone SIP for Rhode Island. 


Graphic Arts—Rotogravure and 
Flexography 


On January 14, 1982, EPA proposed to 
approve Rhode Island Regulation 21, 
Control of Volatile Organic Compound 
Emissions from Printing Operations (47 
FR 2130), conditioned upon the submittal 
of a revision to the regulation to include 
specialty printing and EPA- 
recommended overall reduction 
efficiencies. EPA did receive the 
revision to Regulation 21 in the July 7, 
1982 SIP submittal. We have determined 
that Regulation 21 is now consistent 
with the guidance specified in the CTG 
document. 

Rhode Island has also included 
Section 21.5, “Alternative Standards 
Showing Internal Offsets for Printing 
Facilities (The Bubble Concept).” As 
previously explained under the portion 
of this notice on Surface Coating of 
Paper and Fabric, a bubble control 
strategy allows sources to meet SIP 
requirements on a plantwide daily- 
averaged basis. These alternative 
control strategies allow emission 
increases above SIP emissions rates in 
exchange for compensating emission 
reductions below SIP required rates so 
long as the impact on ambient air 
quality is equivalent to that resulting 
from application of the traditional SIP 
emission limitations. 

Under Sections 21.5 and 21.4, bubble 
strategy approvals must meet the same 
criteria, provided previously in this 
notice, as bubble approvals issued 
under Rhode Island's Regulation 19, 
Sections 19.4 and 19.8. 

Proposed Action: EPA proposes to 
approve the revisions made to 
Regulation 21, submitted on July 7, 1982 
by the State of Rhode Island. 


D. Reasonable Further Progress 


EPA policy requires that ap ozone SIP 
demonstrate reasonable further progress 
(RFP) from 1980 through the year of 
attainment. This demonstration should 
provide a linear attainment program, 
represented by a geographically straight 
line, showing annual RFP toward 
attainment. Rhode Island's discussion 
and demonstration of RFP in the 1982 
ozone SIP submittal is provided in the 
narrative portion of the SIP on pages III- 
17 through III-23. It demonstrates 
attainment by December 31, 1982 by 
counting the emission reductions in 
VOCs achieved by the stationary source 
controls and the Federal Motor Vehicle 
Emission Control Program. Rhode 
Island's RFP demonstration meets the 
federal policy requirements. 

Proposed Action: EPA proposes to 
approve the RFP demonstration portion 
of the 1982 ozone SIP for the State of 
Rhode Island. 


E. Other Issues 


1. Transportation and Control 
Measures. On May 7, 1981 EPA 
approved the following portions of the 
Rhode Island SIP (46 FR 25446): 


—Transportation planning process 

—Reasonably Available Control 
Measures (RACMs} 

—Commitment to public transportation 


Since Rhode Island is no longer 
requesting an extension beyond 1982 for 
demonstrating attainment of the ozone 
standard, the SIP is not required to meet 
the criteria for adopting transportation 
measures as outlined in the January 22, 
1981 Federal Register (46 FR 7182). 

2. Ensuring Conformity of Federal 
Actions. The conformity procedures and 
criteria required under Section 176(c) of 
the Act were approved for 
transportation plans, programs, and 
projects in Rhode Island on May 7, 1981 
(46 FR 25446) and remain in effect. 

3. Inspection and Maintenance (I/M). 
Since Rhode Island is no longer 
requesting an extension beyond 1982 for 
demonstrating attainment, no motor 
vehicle inspection and maintenance 
(I/M) program is required as part of the 
ozone SIP, At the time of the final 
rulemaking on the 1982 ozone SIP, EPA 
will withdraw the conditions regarding 
I/M imposed on May 7, 1961 (46 FR 
25460), coded in § 52.2084(a)(2) of Title 
40 of the Code of Federal Regulations 
(CFR). 

4. Consultation with State and Local 
Officials. The requirements to evidence 
consultation with the public, as well as 
State and local oficials during SIP 
development, were approved for Rhode 





Island on May 7, 1981 (46 FR 25446) and 
remain in effect. 

5. Resource Commitments. In order to 
assure that the control strategies 
included in Rhode Island's 1982 
attainment plan are implemented, the 
State submittal must indicate what 
financial support will be associated with 
these actions. In its July 1, 1982 
submittal, Rhode Island has supplied 
this information under Section IX of 
Attachment 2 of the narrative portion of 
the SIP entitled, “Resources.” 

Proposed action: EPA proposes to 
approve the revisions submitted on May 
14, 1982; July 1, 1982; July 7, 1982; and 
October 4, 1982 by the State of Rhode 
Island for attainment of the NAAQS for 
ozone. 

Interested parties may participate in 
the Federal rulemaking procedure by 
submitting written comments to the 
address above. 

The Administrator's decision to 
approve or disapprove the plan 
revisions will be based on whether they 
meet the requirements of Sections 
110{a)(2)(A)-{K) and 110{a)(3) of the 
Clean Air Act, as amended, and EPA 
regulations in 40 CFR Part 51. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities (46 FR 8709). 

The Office of Management and Budget 
has exempted this action from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hyrdocarbons, Intergovernmental 
relations. 

(Sec. 110{a) and 301(a) of the Clean Air Act, 

as amended, 42 U.S.C. 7410{a) and 7601{a).) 
Dated: November 22, 1982. 

Lester A. Sutton, P.E., 

Regional Administrator, Region I. 

[FR Doc. 83-2439 Filed 2-2-83; 8:45 amj 

BILLING CODE 6560-50-M 


40 CFR Part 52 
[EPA Docket No. AW600DC; A-3-FRL 2258- 
3) 


District of Columbia; Proposed 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This document proposes to 
disapprove the 1982 District of Columbia 
Implementation Plan revision, which 


was submitted in final draft form on 
November 8, 1982. This revision does 
not appear to meet the requirements of 
the Clean Air Act and EPA policy. The 
intended effect of the 1982 Ozone and 
Carbon Monoxide State Implementation 
Plans (SIPs) is to provide for attainment 
of the primary National Ambient Air 
Quality Standards for Ozone and 
Carbon Monoxide as required under 
Part D of the Clean Air Act 
Amendments of 1977. 


DATE: EPA must receive comments on or 
before March 21, 1983. 


ADDRESSES: Copies of the revision and 
accompanying documents are available 
during normal business hours at the 
following offices: 


U.S. Environmental Protection Agency, 
Region III, Air Programs & Energy 
Branch, Curtis Building, Second Floor, 
Sixth & Walnut Streets, Philadelphia, 
PA 19106, Attn: Joanne T. McKernan 
(3AW12) 

District of Columbia Department of 
Environmental Services, Bureau of Air 
and Water Quality, 5010 Overlook 
Avenue SW., Washington, D.C. 20032, 
Attn: V. Ramadass 
All comments should be addressed to: 

Henry J. Sokolowski, P.E., Chief, MD- 
DE-DC Metro Section (3AW12), U.S. 
Environmental Protection Agency, 
Region III, Curtis Building, Second 
Floor, Sixth & Walnut Streets, 
Philadelphia, PA 19106, Attn: 
AW600DC. 


FOR FURTHER INFORMATION CONTACT: 
Joanne T. McKernan (3AW12) at the 
EPA, Region III address above or 
telephone 215/597-8182. 


SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 
added a new Part D to Title I of the Act. 
Under this Part, the States had to revise 
their State Implementation Plans (SIPs) 
for all nonattainment areas and submit 
the revision to EPA by January 1, 1979 
(Section 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95~ 
95). The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it would not 
attain either the Ozone (O3) or Carbon 
Monoxide (CO) Standard by that date 
(Sections 172(a)(1), 172(a)(2)). 

If EPA approved this demonstration, 
the attainment date for O; and/or CO 
could be extended up to December 31, 
1987, and the State could defer 
compliance with certain of the Part D 
planning requirements. States receiving 
such extensions were to submit a 
second SIP revision that provides for 
attainment by the approved attainment 
date and complies with all of the Part D 
requirements, (Section 172(c)). 
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These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
20372). 

The District of Columbia submitted in 
December, 1978, an initial SIP revision 
for the entire District area, which was 
designated as nonattainment for Os and 
CO. The District requested that EPA 
extend its attainment date for the 
standards until December 31, 1987. EPA 
approved this request and the initial 
plan on December 16, 1981 (46 FR 61254). 

The District submitted a draft revision 
to its O;/CO SIP on July 8, 1982. EPA 
published a Notice of Availability on 
October 20, 1982 (47 FR 46711). The 
District submitted the final draft SIP 
revision on November 8, 1982 and held a 
public hearing on this revision on 
December 6, 1982. EPA is proposing 
action based on the November 8, 1982 
draft submittal. 


Today’s notice proposes to disapprove 
the District of Columbia's 1982 Ozone/ 
CO plan revision, since this submittal 
does not meet the requirements of 
Sections 172 (b) and (c) of the Clean Air 
Act relating to the adoption of 
enforceable control measures and the 
inclusion of specific commitments. 
Instead, the District's draft submittal for 
attainment of the Ozone Standard is 
addressed from the perspective of three 
alternative scenarios with no indication 
as to which scenario or combination 
thereof (and therefore which 
enforceable control measures) will be 
finally selected or implemented. 


In a letter dated December 28, 1982, 
the District submitted its final air quality 
plan. The submittal, which is now under 
review, appears to address some of the 
major issues raised in today’s notice. 
Once EPA completes its review, EPA 
will either publish a notice of final 
rulemaking on the revisions discussed in 
today’s notice or will publish a 
subsequent proposal notice. 

Following is a brief description of the 
SIP revision. 


Background and Summary 


O; is formed from various precursors, 
primarily oxides of nitrogen and a class 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (FR 38583), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67182). 
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of reactice hydrocarbons called “volatile 
organic compounds” (VOCs). VOC 
emissions are controlled to reduce 
ozone concentrations. 

Transportation sources, particularly 
the automobile, are responsible for most 
regional CO emissions. CO is monitored 
at ten sites throughout the National 
Capital Interstate Air Quality Control 
Region, however, no monitors measuring 
congested intersections are located in 
the Virginia or Maryland portions of the 
Washington, D.C. Metropolitan area. 
Violations of the eight-hour CO 
Standard have been recorded and the 
entire District of Columbia is designated 
nonattainment of CO. Recent 
information from District of Columbia 
monitors indicates there are violations 
at several congested intersections, or 
“hot spots.” 

As previously noted, EPA designated 
the entire District of Columbia as a 
nonattainment area for ozone and 
carbon monoxide. The attainment date 
for both ozone and CO in the District of 
Columbia is December 31, 1987. 

The District's draft plan for 
attainment of the Ozone/CO Standards 
is addressed from the perspective of 
three alternative scenarios. Under 
Scenario I, the District accepts the 
regional attainment plan developed 
jointly by the jurisdictions of Maryland, 
Virginia and the District of Columbia, 
and the Metropolitan Washington 
Council of Governments (COG), the 
designated “lead” planning agency for 
the Washington, D.C. Metropolitan area. 
This scenario includes demonstrations 
of attainment of the Ozone/CO 
Standards by December 31, 1987 based 
on the plan’s recommendations for 
controls to be implemented by the 
District, Maryland, and Virginia. 

Scenario II also provides a 
demonstration of attainment for the 
region, but is based on several changes 
to basic assumptions and certain 
projections made in the Scenario I plan, 
particularly in the areas of population 
projections, emission estimates, and in 
hydrocarbon reduction requirements. 

The District's proposed Scenario III 
involves a reconsideration of the 
District's proposed commitments to 
emission controls, based on their 
contention that they are responsible for 
controlling a disproportionate share of 
the regional emission reduction burden. 
Under Scenario II, the District proposes 
to eliminate or relax certain proposed 
control measures, to abandon some of 
its previous commitments, and to work 
with Maryland and Virginia to 
implement alternative controls which 
would reallocate the emission control 
requirements needed for regional 
attainment of the Ozone/CO Standards. 


In reviewing 1982 Ozone/CO SIPs, 
EPA evaluates the following major plan 
elements, as outlined in the EPA policy 
of January 22, 1981 (46 FR 7182): 

1. The Ozone Plan. 

—Enmission Inventories 
—Demonstration of Attainment/ 

Modeling 
—Reasonable Further Progress 
—Stationary Source Control Measures 
—Transportation Control Measures 
—Inspection and Maintenance Program 

2. The CO Plan. 

3. Additional requirements including 
conformity of Federal actions, 
consultation with State and local 
officials, and other requirements of 
section 172 of the Clean Air Act. 

For each outlined major plan element, 
the District’s approach to meeting the 
requirements of the Clean Air Act and 
EPA policy varies across the three 
scenarios. EPA cannot take action on 
the content of each plan element until 
one scenario is selected by the District 
and submitted to EPA. Due to the 
uncertainty of which scenario, or 
combination thereof, will be finally 
submitted by the District, EPA finds that 
the requirements of Sections 172(b) and 
172(c) of the Clean Air Act have not 
been met by the submission of the 
November 8, 1982 draft District plan. 
Therefore, EPA is proposing to 
disapprove all the above outlined major 
elements of the District of Columbia 
1982 Ozone/CO draft submittal. 


Proposed Action 


Based on the above information, EPA 
is proposing to disapprove the draft 
revisions submitted to EPA for 
consideration. As noted earlier, recent 
submissions by the District appear to 
address some of the concerns. EPA is 
soliciting public comments on the issues 
discussed in this notice or on other 
relevant matters. Interested parties may 
participate in the federal rulemaking 
procedure by submitting written 
comments to the address above. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110{a)(2)(A)- 
(K) and 110(a){3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. 

If there are major deficiencies in the 
SIP submittal and they are not remedied 
before EPA takes final action, EPA will 
be required to disapprove the revisions 
of the Os and/or CO plans. Under 
Section 110(a)(2)(1) and 40 CFR 52.24 
(1981), disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of Os and/or CO in the nonattainment 
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areas to which these plan revisions 
apply. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176(a) and 316(b) of the 
Clean Air Act. Under Section 176(a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation control measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August'11, 1980) (sewage 
treatment grants). 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA and any 
response are available for public 
inspection at the EPA Region III office 
(see address above). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Authority: Section 110(a) and 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 7410{a), 
7502, and 7601(a)). 

Dated: November 26, 1982. 

Peter N. Bibko, 

Regional Administrator. 

(FR Doc. 83-2444 Filed 2-2-83: 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[EPA Docket No. AW600MD; A-3-FRL 2258-4] 


Proposed Revision of the Maryiand 
State implementation Pian: 1982 
Ozone and Carbon Monoxide 
Attainment Pian 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed Rule. 


SUMMARY: This document proposes to 
approve portions and disapprove 





portions of the 1982 State 
Implementation Plan revisions for the 
Metropolitan Baltimore Intrastate Air 
Quality Control Region in the State of 
Maryland. The revisions were submitted 
July 1, 1982. These revisions, where 
approvable, appear to meet the 
requirements of the Clean Air Act and 
EPA policy. The intended effect of this 
action is to provide for attainment of the 
primary National Ambient Air Quality 
Standards (NAAQS) for ozone and 
carbon monoxide, as required under 
Part D of the Clean Air Act 
Amendments of 1977. 


DATE: EPA must receive your comments 
on or before March 21, 1983. 


ADDRESSES: Send any comments to: 
Henry J. Sokolowski, P.E. Chief, 
Maryland-Delaware-D.C. Metro Section, 
U.S. Environmental Protection Agency, 
Region II, Curtis Building, Sixth & 
Walnut Streets, Philadelphia, PA 191068. 

You may inspect copies of the 
submittal and EPA’s evaluation during 
normal business hours at: 

U.S. Environmental Protection Agency, 
Region Ili, Air & Waste Management 
Division, Curtis Building, Sixth & 
Walnut Streets, Philadelphia, PA 
19106, Attn: Harold A. Frankford 
(3AW12) 

Maryland Air Management 
Administration, 201 West Preston 
Street, Baltimore, MD 21201, Attn: 


George P. Ferreri 
FOR FURTHER INFORMATION CONTACT: 
Mr. Harold A. Frankford (3A W412), 
Maryland-Delaware-D.C. Metro Section, 
U.S. Environmental Protection Agency, 
Region IIL, Curtis Building, Sixth & 
Walnut Streets, Philadelphia, PA 19106, 
Phone: 215/597-8392, Ref: AH600MD. 
SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 add 
a new Part D to Title I of the Act. Under 
this Part, the States had to revise their 
State Implementation Plans (SIPs) for all 
nonattainment areas and submit the 
revisions to EPA by January i, 1979 
(sections 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone (O;) or carbon 
monoxide (CO) standard by that date 
(Sections 172{a){i), 172{a){2)). 

If EPA approved this demonstration, 
the attainment date for O, or CO could 
be extended up to December 31, 1987, 
and the State could defer compliance 
with certain of the Part D planning 
requrements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 


complies with all of the Part D 
requirements (section 172(c}). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified) of Pub. L. 95-95}. On 
January 22, 1981 (46 FR 7182), EPA 
published final criteria for reviewing 
these revisions. These criteria 
supplement the “General Preamble” for 
the SIP revisions for nonattainment 
areas, which was published on April 4, 
1979 (44 FR 20372).' 

If the major deficiencies discussed 
below are not remedied before EPA 
takes final action, EPA will be required 
to disapprove the revisions to the 
ozone/carbon monoxide plans. Under 
Section 110{a)(2)(1) and 40 CFR 52.24 
(1981), disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of ozone/carbon monoxide in the 
nonattainment area to which these plan 
revisions apply. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176{a) and 316(b) of the 
Clean Air Act. Under Section 176{a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation control measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382) (sewage treatment grants). 

The State of Maryland submitted an 
initial SIP revision for the Metropolitan 
Baltimore Intrastate Air Qualtiy Control 
Region (AQCR) CO/O; nonattainment 
areas in January 1979. The State 
requested that EPA extend the 
attainment dates for the standards in 
this area until December 31, 1987 for O; 
and January 1, 1984 for CO. EPA 
approved the requests and conditionally 
approved the initial plan revision on 
August 12, 1980 (45 FR 53470). EPA gave 
final approval to this initial plan 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583), August 28, 1979 (44 FR 50371), 
September 17, 1978 (44 FR 53761), and November 23, 
1978 [44 FR 67182). 
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revision on May 11, 1982 (47 FR 20126) 
after the conditions had been fulfilled. 

On July 1, 1982, Maryland submitted 
the 1982 revisions to its O;/CO SIPs. 
The State certified that a public hearing 
was held in Baltimore on June 16, 1982 in 
accordance with the requirements of 40 
CFR 51.4. On October 20, 1982 (47 FR 
46711) EPA published a notice of 
availability of the State’s SIP revisions. 

EPA's review of the State's submittal 
is divided into three main discussions: 

A. The Ozone SIP, 

B. The Carbon Monoxide SIP, and 

C. The additional requirements set out 
in EPA guidance, including conformity 
of federal actions, consultation with 
State and local officials, and other 
§ 172(b) requirements of the Clean Air 
Act. 


A. The Ozone (O;) SIP 


Ozone is formed from various 
precursors, primarily oxides of nitrogen 
(NO,) and a class of hydrocarbons 
called “reactive volatile organic 
compounds” (VOCs). VOC emissions 
are controlled to reduce ozone 
concentrations. 

Maryland is divided into two 
nonattainment areas: the Metropolitan 
Baltimore Intrastate AQCR (Anne 
Arundel, Baltimore, Carroll, Harford and 
Howard Counties; Baltimore City); and 
the National Capital Interstate AQCR 
comprised of Montgomery and Prince 
Georges Counties. The ozone modeling 
analysis indicates that a 48% reduction 
in VOC emissions will be needed to 
eliminate violations of the ozone 
standard in the Metroplitan Baltimore 
Intrastate AQCR. In a separate notice, 
EPA will be proposing action on 
Maryland’s SIP for the National Capital 
Interstate AQCR. 

The proposed Maryland 1982 SIP for 
O; in the Metropolitan Baitimore 
Intrastate AQCR combines a mix of 
stationary and mobile source strategies 
to achieve these necessary reductions. It 
is divided into six sections: 

1. Emission Inventory, 

2. Demonstration of Attainment/ 
Modeling, 

3. Reasonable Further Progress (RFP), 

4. Stationary Source Controls, 

5. Transportation Control Measures, 
and 

6. Inspection and Maintenance. 

1. Emissions Inventory. Maryland's 
SIP contains an emissions inventory of 
both VOC and NO, for the Metropolitan 
Baltimore AQCR. The inventory consists 
of a comparison of the 1980 and 1987 
emissions levels, and is broken down by 
certain category classifications: (1) 
Registered sources for storage, 
transportation and marketing of VOC; 
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industrial processes; industrial surface 
coating; non-industrial surface coating; 
other solvent use; other miscellaneous; 
(2) small nonregistered sources 
consisting of off-highway mobile 
sources, gasoline handling, and area 
sources; and (3) highway motor vehicles 
according to vehicle types. The numbers 
in this inventory, representing kilograms 
per day, were used in the State's 
modeling analysis. Several items in the 
point source inventory needed 
clarification as a result of EPA’s review. 
In response to EPA's comments, the 
State submitted additional information 
on October 22, 1982 and November 5, © 
1982. This information clarifies items in 
the State's emissions inventory, but 
contains no substantive changes. The 
emissions inventory is generally 
consistent with EPA's guidance and 
other requirements. 

Proposed Action: EPA proposes 
approval of the State’s emission 
inventory. 

2. Demonstration of Attainment 
Modeling. According to ambient air 
quality data submitted by Maryland for 
the Metropolitan Baltimore AQCR, 
violations of the ozone standard were 
recorded at almost every station in the 
AQCR. In order to determine the level of 
emissions reduction necessary to attain 
ozone standards by 1987, the State 
utilized the City-Specific Empirical 
Kinetic Modeling Approach (EKMA), 
which simulates the complex chemical 
reactions between VOC and the 
ambient air in the presence of sunlight. 
An additional modification—the use of 
the Ozone Isopleth Plotting Package 
(OZIPP)—allows the model to simulate 
reactions from different combinations of 
VOC and NO, concentrations. For each 
combination used, a different isopleth, 
which can be used to predict VOC 
reductions, was produced. The State's 
analysis used a non-methane 
hydrocarbons (NMHC-NO,) ratio of 
8.26/1.0. 

The State also modified its use of the 
EKMA approach in order to compensate 
for using a limited data set. It developed 
a statistical methodology for the 
development of a number of “design 
days” on which to base its control 
estimates. This methodology used 
observations of days on which the 
characteristics were most conducive to 
the formation of ozone. Since this 
methodology was relatively new, the 
State, in its analysis, compared the 
results of its technique with one of the 
recominended EPA methods. 

To determine the days chosen for 
modeling purposes, the State followed a 
suggestion by the EPA Guidelines for 
Use of City-Specific EKMA in Preparing 
Ozone SIPs (EPA-450/4—80-27) 


(Guidelines) that each day with the 
violation of the ozone standard be 
modeled. Maryland used this approach 
because it reduced the number of 
computer runs needed to determine the 
proper emission reductions. 

The design value from which the 
reduction requirement was derived was 
0.183. ppm, recorded on July 17, 1980 at 
the Fort Meade monitor. Using its 
modified technique, the State 
determined that a 48% reduction in 1980- 
level VOC emissions would be 
necessary to attain the NAAQS by 1987. 
(The EPA-approved technique had 
predicted a 49% emissions reduction.) 
This corresponds to an emissions 
reduction from 319 tons/day to 166 tons/ 
day. 

EPA considers the modeling analysis 
performed by Maryland to be adequate, 
since it validates favorably with EPA's 
recommended modeling protocol. While 
every segment of Maryland’s procedure 
does not necessarily agree with the EPA 
Guidelines, the Agency accepts 
Maryland’s approach. 

Proposed Action: EPA proposes 
approval of the State’s modeling and 
demonstration approach. EPA also 
considers the State’s overall 
demonstration of attainment to be 
adequate. 

3. Reasonable Further Progress. The 
Reasonable Further Progress (RFP) 
schedule is the tool used to assist in 
monitoring progress toward attainment. 
It is a schedule which indicates 
reductions in the VOC emissions 
inventory at a rate sufficient to attain 
the NAAQS. Progress is tracked each 
year by comparing an updated 
emissions inventory to the anticipated 
RFP emissions inventory. The 
monitoring of the schedule is designed 
to assist in identifying possible errors in 
the control strategy. 

The State’s RFP curve for the 
Metropolitan Baltimore AQCR consists 
of a basically linear reduction in VOC 
emissions over the seven year period 
between 1980 and 1987. This schedule 
allows for growth in several categories 
such as employment, housing and 
population (reflected in the emissions 
imventory for area sources), as well as 
for a new power plant. The RFP curve 
demonstrates an overall reduction from 
319 tons per day in 1980 to 166 tons per 
day in 1987 (as determined by the 
State’s EKMA modeling study) to be the 
VOC level that will ensure attainment of 
the ozone standard. 

Although the RFP schedule that 
appears in the SIP is described as 
“proposed,” the State acknowledges in 
an October 22, 1982 letter that the chart 
was inadvertently mislabeled, and that 
it does represent the State’s best 


analysis of reasonable further progress. 
Maryland has also certified that its 
existing new source and offset 
requirements will be adequate to remain 
within the RFP limitations and to ensure 
maintenance of the NAAQS after 1987. 

Maryland’s RFP schedule, and EPA's 
proposed action of same, is based on 
implementing the State’s inspection and 
maintenance (I/M) program by July 1, 
1983. Any delay in implementation of I/ 
M beyond this date will necessitate 
revision by Maryland of the RFP 
schedule accordingly. EPA intends to 
monitor the State’s progress in meeting 
RFP by reviewing annual RFP reports. If 
any deficiency occurs, EPA will take 
corrective action. 

Proposed Action: EPA proposes to 
aprove the State’s RFP schedules as 
submitted. 

4. Stationary Source Control 
Measures. The Clean Air Act requires 
States to adopt regulations requiring 
Reasonably Available Control 
Technology (RACT). Therefore, as part 
of the 1982 submittal, States must 
include RACT for: (a) All sources of 
VOCs covered by a Control Techniques 
Guideline (CTG) published by EPA and 
(b) all remaining major stationary 
sources with the potential to emit more 
than 100 tons of VOC per year. 

EPA requires that the submittal either 
include legally enforceable measures to 
implement RACT for these sources, or 
else document the State’s determination 
that the existing level of control 
represents RACT for each of these 
sources. 

Current EPA policy issued August 11, 
1982, allows the State to submit 
schedules in lieu of adopted regulations 
as long as the schedules call for 
adoption and implementation dates of 
the necessary control measures within a 
time frame so as not to impede 
reasonable further progress towards 
attainment. 

a. CTG Regulations. Maryland has 
adopted RACT regulations for all VOC 
source categories covered by a CTG. 
They have also committed to adopt 
RACT regulations for the Group Ill 
CTGs after they are published by EPA. 

b. 100 TPY Regulations. The State of 
Maryland has identified six 100 ton/ 
year VOC sources located in the 
Metropolitan Baltimore AQCR which 
are not covered by CTG’s. The proposed 
SIP revision submitted by Maryland 
contains a schedule under which 
Maryland will evaluate possible 
measures for controlling VOC emissions 
from these sources and then adopt 
control regulations. According to this 
schedule, Maryland will complete its 
evaluation by July 1, 1983 and adopt the 
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applicable control regulations by March 
1, 1984. In order te inform the public and 
local government officials about the 
nature of these additional emissions 
reduction targets, the State will hold 
public hearings on or about February 1, 
1984. 

Under this same time frame, the State 
is also evaluating other feasible control 
measures including Stage II vapor 
recovery, to assure attainment of the 
ozone standard by 1987. The State will 
have decided its optimum mix of control 
measures by July 1, 1983. 

EPA has determined that the State's 
schedule for developing, adopting and 
submitting the necessary RACT 
regulations is as expeditious as 
practicable and represents a time frame 
so as not to impede reasonable further 
progress towards attainment. 

Proposed Action: EPA proposes to 
approve Maryland's schedule to 
develop; adopt and submit stationary 
source control measures as set out in 
this SIP. 

5. Transportation Contro! Measures. 
The State, in conjunction with the 
Regional Planning Council (RPC) of 
Baltimore, has developed and submitted 
a series of transportation control 
measures to be implemented in the 
Metropolitan Baltimore Intrastate 
AQCR. These measures consist of the 
following: 

1. Park and Ride/Park and Pool Lots, 

2. Bus and Rail Transportation, 

3. Traffic Flow Improvements, 

4. Employer-Based Programs, 

5. Parking Management Programs, 

6. “Clean and Efficient Driving” 
Programs, 

7. Bicycling Programs, 

8. Ridesharing Programs, 

9. Land Use Management. 

The RPC outlines in detail the policy 
recommendations, actions to be taken, 
and the funding commitments for each 
measure through fiscal year 1987. The 
report also describes each control 
measure, and then assesses the potential 
benefits, expected benefits, and 
expected costs of each contro! measure. 

The State and the RPC believe that 
these nine measures constitute an 
effective package of strategies to assure 
attainment of the ozone and carbon 
monoxide standards. EPA concurs with 
this assessment and believes that the 
expected emission reductions accounted 
for by these strategies are reasonable. 

The Regional Planning Council's 
Program of Efficient Transportation 
contains a statement that the State and 
the local jurisdictions in the Baltimore 
Region intend to meet the basic 
transportation needs of the region's 
citizens. The RPC considers mobility as 


well as improved air quality to be a goal 
of its program. 

Proposed Action: EPA proposes to 
approve the transportation contro! 
measures developed by RPC for the 
Baltimore area as part of the Maryland 
SIP. 

6. Inspection and Maintenance (1/M). 
According to the currently-approved 
Maryland SIP, the State is to begin 
implementation of its inspection and 
maintenance {i/M) program by January 
1, 1983. However, the State’s 1982 SIP 
contains a statement that the currently- 
approved I/M schedule is invalid, and 
tha the I/M start-up date is to be no 
earlier than July 1, 1983. No new 
schedule was submitted with this SIP 
revision to replace the current schedule.’ 

An approvable I/M program must also 
contain the following major elements: 

1. Inspection Test Procedures, 

2. Emission Standards, 

3. Inspection Station Licensing 
Requirements, 

4. Emission Analyzer Specifications, 

5. Recordkeeping and Record 
Submittal Requirements, 

6. Quality Control, Audit, and 
Surveillance Procedures, 

7. Public Awareness Plan, 

8. Mechanics Training Plan, 

9. RACT Compliance, 

10. Procedures to assure that 
noncomplying vehicles are not operated 
on public roads. 

Appendix D of Maryland's SIP 
contains information about Maryland's 
public awareness and mechanics 
training plans, as well as State- 
developed proposed emissions 
standards. However, this SIP submittal 
contains no information about the 
remaining major elements of the 1/M 
program. 

Proposed Action: In view of the fact 
that this SIP revision contains no 
schedule to implement the State’s I/M 
program and that the State’s 1982 SIP 
does not contain most of the major 
elements contained in an approvable I/ 
M program, EPA proposes to disapprove 
this portion of the SIP. 


B. Carbon Monoxide SIP 


Maryland submitted a revised SIP to 
attain carbon monoxide standards in 
Baltimore's Central Business District 
(CBD). The State requested that, based 
on its latest analysis, the attainment 
date currently predicted to be January 1, 
1984, be extended by six months to July 
1, 1984. 


*For decentralized programs such as that planned 
for Maryland, EPA's 1/M policy requires 
implementation by December 31, 1982. Therefore, 
EPA cannot approach any new schedule which 
delays final implementation beyond that date. 
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The State has determined that a 33% 
reduction in CO emissions must be 
achieved between 1981 and July 1984 to 
achieve the NAAQS. The State derived 
this estimate by employing the linear 
rollback technique. The 33% reduction 
was determined by measuring the 
difference between the second high 
eight-hour average recorded in 1981 
(15mg/m*) and the national standard 
(10mg/m‘). 

The State also provided an emissions 
inventory of CO emissions from 
stationary sources. The State also 
certified that there are no sources 
emitting greater than 1000 tons of CO 
per year. The State’s analysis shows 
that mobile sources emit 93% of CO 
emissions in the CBD. 

The State estimated the peak level of 
CO emissions (1981) to be 206 tons per 
peak period (2 PM—10PM). Therefore, 
the State SIP must contain control 
measures designed to reduce CO 
emissions by 72 tons per peak period 
(33% control). According to the SIP, the 
necessary reductions will be achieved 
through the use of the Federal Motor 
Vehicle Control Program (FMVCP), 
transportation control measures, and the 
State’s 1/M program. 

EPA has reviewed Maryland's SIP and 
believes that the contro] measures, 
when implemented, will be adequate to 
assure attainment of the NAAQS for CO 
by July 1, 1984. EPA also considers this 
date to be as expeditious as practicable.‘ 

As discussed in the ozone portion of 
this notice, the I/M program in 
Maryland is being proposed for 
disapproval for several reasons. For the 
same reasons, EPA is proposing to 
disapprove I/M in the CO portion of the 
SIP. Also, EPA intends to monitor the 
State’s progress in meeting RFP for CO 
by reviewing annual RFP reports. If any 
deficiency occurs, EPA will take 
corrective action. 

Proposed Action: EPA proposes 
approval of the CO SIP, except for the I/ 
M portion. EPA is also proposing to 
approve the State’s request for a 
revision to the extension date for 
attaining the CO standard. 


C. Additional Requirements 


1. Consultation With State and Local 
Officials. The RPC’s Program for 
Efficient Transportation contains 
commitments from the county and local 
agencies responsible for developing, 
funding, and implementing the 
transportation control and land use 
measures in the Metropolitan Baltimore 
AQCR. EPA considers these 
commitments, consisting of letters from 
the agency principal or resolutions by 
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the agency to perform the required 
tasks, to be adequate. 

In addition, EPA had approved 
Maryland’s general SIP revision 
pertaining to the State’s public 
consultation process with State and 
local officials, 47 FR 15150 (1982). 
Therefore, EPA does not need to take 
additional action on the State's 
consultation process in this rulemaking 
action. . 

Proposed Action: EPA proposes to 
approve this portion of the Maryland 
SIP. 

2. Conformity of Federal Actions. 
Compliance with Section 176(c) of the 
Clean Air Act requires a close 
cooperative effort among all agencies 
granted Federal funding. This 
cooperation ensures that no projects will 
be constructed or implemented which 
will produce emissions that are 
inconsistent with the adopted SIP. The 
State has submitted evidence that it will 
use consistent population projections for 
evaluating air quality, water quality, - 
solid waste, sewerage facilities, and 
other State-administered EPA 
environmental programs in Maryland. 

According to the RPC’s Program for 
Efficient Transportation, the State, RPC 
and local agencies will address the need 
to modify commitments during the 
annual conformity analysis. According 
to the SIP, those measures which show 
promise in producing air quality benefits 
or being cost-effective may be 
implemented on an accelerated 
schedule. This SIP’s commitment 
ensures that the package of 
transportation measures will be 
consistent with reasonable further 
progress in reducing the transportation- 
related emissions such as Os and CO. 

Proposed Action: EPA proposes to 
approve this portion of the Maryland 
SIP. 

3. Analysis of Effects (§ 172(b)(9), 
CAA). The State prepared as part of its 
January, 1979 Part D nonattainment SIP 
an analysis of the air quality, health, 
welfare, economic, energy and social 
effects resulting from implementation of 
the plan. EPA had approved the State's 
analysis as part of the SIP on August 12, 
1980 (45 FR 53470). The State believes 
that the 1979 analysis is still accurate 
and determined that no revision was 
needed for the 1982 SIP. Since this SIP 
contains no new measures for 
consideration as part of the SIP, EPA 
accepts the State's determination. For 
the transportation measures, the RPC 
plan analyzes the costs and benefits of 
implementing the transportation control 
measures included in this SIP revision. 
EPA believes that this analysis 
satisfactorily meets the requirements of 


Section 172(b)(9), and proposes approval 
as part of the SIP. 

Proposed Action: EPA proposes to 
approve this portion of the Maryland 
SIP. 


4. Manpower Requirements (Section 
172(b)(7)). The State has determined that 
it has adequate manpower for FY 1983 
to carry out the responsibilities 
necessitated by the 1981 SIP. EPA 
accepts the determination and proposes 
approval as part of the SIP. 

Proposed Action: EPA proposes to 
approve this portion of the Maryland 
SIP. 

5. Contingency Plan. EPA's January 
1981 policy also requires States to 
develop a process for identifying and 
implementing additional transportation 
control measures that can be used in the 
event that there is an unanticipated 
shortfall in emission reductions. The — 
State has developed such a process. In 
addition, it has found that there 
currently are no plans for transportation 
projects detrimental to air quality which 
would need to be delayed. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


Proposed Action 


Based on the above information, EPA 
is proposing to approve, with the 
exception of the I/M program in both the 
ozone and carbon monoxide portions of 
the SIP, Maryland’s 1982 State 
Implementation Plan for the 
Metropolitan Baltimore Intrastate AQCR 
submitted on July 1, 1982. EPA is 
proposing to disapprove the State's I/M 
program, since the State has not 
officially submitted a description of all 
the key elements of an I/M program and 
since the SIP contains no schedule to 
implement the mandatory portion of the 
program. EPA is soliciting public 
comments on issues discussed in this 
notice or on other relevant matters. 
Interested parties may participate in the 
Federal rulemaking procedure by 
submitting written comments to the 
address above. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2){A)- 
(K) and 110(a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. If the major deficiencies 
discussed above are not remedied 
before EPA takes final action, EPA will 
be required to disapprove the revisions 
to the ozone/carbon monoxide plans. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter,Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relation. 

Authority: Section 110{a) and 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 7410{a), 
7502 and 7601(a)). 

Dated: November 23, 1983. 

Stanley L. Laskowski, 

Acting Regional Administrator. 
[FR Doc. 83-2445 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-9-FRL 2259-4] 


Nevada State Implementation Pian 
Revisions 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to 
disapprove the Nevada 1982 State 
Implementation Plan (SIP) revisions for 
the Truckee Meadows and Las Vegas 
Valley carbon monoxide (CO) 
nonattainment areas. Disapproval 
would result in the imposition of a 
moratorium on construction or 
modification of major stationary sources 
of CO, and could lead to restrictions on 
Federal funding pursuant to Section 
176(a} and 316(b) of the Clean Air Act. 
These revisions have been evaluated 
against the requirements of the Clean 
Air Act and EPA policy for areas which 
have received an extension to 1987 for 
attainment of the National Ambient Air 
Quality Standards (NAAQS) for CO. 


DATE: Comments should be submitted to 
EPA on or before March 21, 1983. 


ADDRESSES: Send zny comments to: 
Regional Administrator, Attn: Air 
Management Division, Air Programs 
Branch, State Liaison Section (A-2-2), 
Environmental Protection Agency, 
Region 9, 215 Fremont Street, San 
Francisco, CA 94105. 

Copies of the 1982 SIP revisions and 
EPA's evaluations may be inspected 
during normal! business hours at the 
above address or at the following 
locations: 

Nevada Division of Environmental 
Protection, 201 South Fall Street, 
Carson City, NV 89710 

Clark County Department of 
Comprehensive Planning, 225 Bridger 
Avenue, 7th Floor, Las Vegas, NV 
89155 
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Regional Administrative Planning 
Agency, 241 Ridge Street, Reno, NV 
89504 


FOR FURTHER INFORMATION CONTACT: 
Wallace D. Woo, Chief, State Liaison 
Section, Air Programs Branch, Air 
Management Division, Environmental 
Protection Agency, Region 9, 215 
Fremont Street, San Francisco, CA 
94105, Telephone No. (415) 974-7634, 
FTS: 454-7634. , 
SUPPLEMENTARY INFORMATION: 
Introduction 

This discussion contains the following 
three sections: Background, Plan 
Evaluation and Proposed Actions. The 
“Background” section briefly 
summarizes the history behind the 
development of the 1982 SIPs. The “Plan 
Evaluation” section discusses EPA’s 
review of the 1982 SIP revisions. The 
evaluation is based on EPA’s final 
policy criteria for reviewing 1982 SIPs 
published on January 22, 1981 (46 FR 
7182). This policy supplements the 
“General Preamble” for SIP revisions for 
nonattainment areas published on April 
4, 1979 (44 FR 20372 *). The “Proposed 
Action” section describes the 
rulemaking actions which are being 
proposed and the potential impact of 
any disapproval actions. Public 
comment is invited on ali actions 
proposed by EPA. 


Background - 

The Clean Air Act (CAA) 
Amendments of 1977 required states to 
revise their SIPs by January 1979 for all 
areas that had not attained the NAAQS. 
The “1979 SIP revisions” were to 
provide for attainment of the NAAQS by 
December 31, 1982, unless the state 
demonstrated that it could not attain 
either the O; or CO standard by that 
date despite implementation of all 
reasonably available control measures 
(CAA Section 172). For these areas, 
Section 172(a)(2) of the CAA allowed 
EPA to extend the attainment date to no 
later than December 31, 1987. For areas 
where EPA approved an extension of 
the attainment date beyond 1982, states 
were required to submit to EPA by July 
1, 1982 a SIP revision providing for 
attainment by 1987 and which complied 
with other requirements of the CAA. 

EPA took final action to conditionally 
approve the 1979 SIP revisions for Las 
Vegas Valley and Truckee Meadows on 
April 14, 1981 (46 FR 21758). On April 13, 
1982 (47 FR 15790) EPA revoked the 


*EPA published four additional notices 
supplementing the General Preamble: July 2, 1979 
(44 FR 38583, August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67162). 


conditions because they had been 
fulfilled by the State. EPA approved the 
request for extension of the Las Vegas 
Valley CO attainment date to 1987 in the 
April 14, 1981 rulemaking action and on 
September 14, 1981, approved the 
Truckee Meadows extension request (46 
FR 45605). On June 23, 1982 the Nevada 
Division of Environmental Protection 
submitted the 1982 SIP revisions for 
these two areas to EPA. 


Plan Evaluation 


This evaluation is divided into three 
parts. The first part provides a general 
description of the control strategy 
methodology for achieving the CO 
NAAQS. The second part evaluates the 
requirement that Nevada adopt and 
implement an inspection and 
maintenance program. The third part 
contains a more detailed evaluation of 
portions of the 1982 SIP revision for each 
nonattainment area (“the plan’). The 
evaluation includes a summary of the 
adequacy of the area’s control strategy 
for attaining the standards, and 
discusses additional elements of the 
1982 SIP, such as a contingency 
provision, public/governmental 
involvement, conformity of federal 
actions and basic transportation needs. 
The detailed evaluation is based on a 
more comprehensive review contained 
in EPA's Technical Support Document 
(TSD) which is available at the 
addresses listed above. 


A. General Summary 


Control Strategy Methodology: 
Development of a control strategy 
begins by compiling an area's recent 
(base year) emissions inventory and 
evaluating the highest measured air 
quality levels (design value/design day). 
A mathematical model is then used to 
determine how much the base year 
emissions must be reduced (to allowable 
emissions) in order to attain the 
NAAQS. Once this allowable emission 
level is known, contro] measures can be 
developed, adopted and implemented to 
reduce attainment year projected 
emissions to the allowable emission 
level. ; 

Violations of CO are caused primarily 
by mobile source emissions. They 
generally occur in the areas around 
major intersections or in central 
business districts where vehicles tend to 
idle for relatively long periods. The 
control measures normally used to 
attain the CO standard are motor 
vehicle inspection and maintenance (I/ 
M) programs and transportation control 
measures (TCM's). 

B. Inspection and Maintenance (I/M) 
Program: The Las Vegas Valley 
nonattainment area is the only area in 
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Nevada required to implement an I/M 
program. I/M is not required for Truckee 
Meadows because the area has a 
population less than 200,000. Although I/ 
M is not required, the Truckee Meadows 
plan includes I/M as a control measure. 

On January 22, 1981, EPA published 
criteria for reviewing the 1982 SIP 
revisions in the Federal Register. As 
discussed in this policy, the 1982 SIP 
revisions were required to include ten 
specific I/M program elements. Nine of 
the required I/M elements had been 
previously submitted to EPA as a SIP 
revision on December 29, 1978. On April 
14, 1981, EPA published final rulemaking 
approving these nine completed 
elements of Nevada's I/M program (46 
FR 21758). A public awareness plan was 
the single remaining requirement that 
needed to be addressed in the 1982 SIP 
revision. 

The I/M authority originally adopted 
by the Nevada Legislature required 
mandatory program start-up on July 1, 
1979. During the 1979 State Legislative 
session, the Legislature, which convenes 
every two years, postponed this date to 
July 1, 1981. The approved 1979 SIP 
includes July 1, 1981 as the I/M start-up 
date. During the 1981 session, the start- 
up date was delayed again until July 1, 
1983. This date is included in the Las 
Vegas Valley and Truckee Meadows 
1982 SIP submittal as the I1/M 
implementation date. 

Since 1979, the State has had the 
capability to implement and enforce the 
I/M program through the Department of 
Motor Vehicles. The Department 
currently administers a change-of- 
ownership I/M program in both the 
Reno and Las Vegas areas. In addition, 
since the change-of-ownership program 
is decentralized, private garages are 
already equipped to conduct I/M testing 
and repair. 

Nevada's legal authority allows the 
Clark County Board of Commissioners 
(Las Vegas) the flexibility to request the 
State to implement I/M prior to July 1, 
1983. The previous version of Nevada’s 
1/M legal authority also provided this 
flexibility. The Board of Commissioners 
for Clark County exercised this option in 
September 1979 and requested the State 
to start the program in January 1980. The 
program was repealed in May 1980. 
Annual I/M has not been implemented 
in Las Vegas Valley since the local 
ordinance was repealed. 

On April 30, 1982, Kathleen M. 
Bennett, EPA Assistant Administrator 
for Air, Noise and Radiation, notified 
the Governor of Nevada of EPA's 
intention to find the State in violation of 
their approved 1979 SIP commitments 
for I/M. As indicated above, the 
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approved 1979 SIP included a July 1, 
1981 start-up date for mandatory annual 
I/M. Although the State and Clark 
County Health District responded to 
EPA's letter of intent, neither the State 
nor Clark County demonstrated that 
they were making resonable efforts to 
implement the I/M program as 
expeditiously as practicable. In addition, 
no technical justification was provided 
to explain the delays in mandatory I/M 
start-up from July 1, 1979 to July 1, 1983. 
Established EPA policy requires that I/ 
M programs begin no later than 
December 31, 1982. 

Section 172(b) of the Act requires that 
all reasonably available control 
measures be implemented as 
expeditiously as practicable. The July 1, 
1983 I/M implementation date included 
in the Las Vegas Valley 1982 SIP 
submittal is inconsistent with EPA 
policy and the Act's requirement to 
implement control measures as 
expeditiously as practicable. Further, 
the 1982 SIP submittal also fails to 
include a public awareness plan for the 
I/M program. 


C. Detailed Plan Evaluation 


Truckee Meadows: As discussed 
below, the plan contains deficiencies in 
the emission inventory, modeling, 
attainment demonstration and control 
measure adoption elements. 

The 1980 baseline CO emission 
inventory is 92,841 tons/year. The 
projected 1987 baseline inventory 
(without additional controls) is 81,458 
tons/year. The air quality design value 
is 18.3 ppm. The baseline and projected 
emission inventories and data are not 
adequate to support the control strategy. 
Details regarding the deficiencies are 
discussed in the Technical Support 
Document. These deficiencies are: 

1. The plan omits 1987 emissions for 
off-road vehicles, aircraft and railroads 
in the control strategy evaluation. After 
this error is corrected, 1987 controlled 
emissions exceed the allowable 
attainment level specified in the plan. 

2. The plan assumes a 28% reduction 
in all mobile source emissions in 1987 
due to implementation of I/M. This 
methodology incorrectly claims I/M 
emission reductions for medium duty 
and heavy duty vehicles, and 
motorcycles. The 28% reduction should 
only be applied to those vehicles subject 
to the I/M program. 

3. The emission inventories are not 
based on a typical weekday during the 
worst CO season. 

4. The plan does not adequately 
document the methodology used to 
estimate the inventories or the emission 
reductions claimed for TCMs, parking 
and traffic controls, Rideshare, Citifare 


and wood burning controls, Annual 
emission reductions are not specified for 
each measure or ne of measures. 

5. The rollback modeling analysis is 
also deficient since it fails to account for 
background CO levels. EPA policy 
requires that a minimum background CO 
levels of 1 ppm be included in the 
modeling analysis. 

The modeling analysis in the plan 
indicates the allowable level of 
emissions is 45,659 tons/year. In order 
to achieve that level, a 35,799 tons/year 
reduction from the 1987 baseline 
inventory of 81,458 tons/year is required 
to attain the CO standard. The control 
strategy includes an inspection and 
maintenance program (14,662 tons/ 
year), TCMs (11,941 tons/year) and 
controls on wood burning (5,000 tons/ - 
year). These reductions are not 
sufficient to demonstrate attainment by 
December 31, 1987. If the modeling 
analysis is revised to include 
background concentration, the shortfall 
in achieving sufficient emission 
reductions to attain the standard would 
be greater. Since the plan does not 
demonstrate attainment by 1987, the 
requirement for annual incremental 
reductions in emissions providing for 
reasonable further progress is not met. 

While there is evidence in the plan 
that some parts of the control strategy 
have been legally adopted by the 
implementing agencies, the majority of 
the measures are not supported by 
implementation schedules that warrant 
the expected 1987 reductions. The State 
and lead planning agency have 
committed to providing information 
regarding commitments and schedules 
for these transportation control 
measures. 

However, the plan does meet the 
following requirements of the CAA, 
except for minor deficiencies noted in 
the Technical Support Document: (1) 
Adequate evidence of public and 
governmental involvement; (2) A 
contingency provision which describes 
the process for correcting failure to meet 
reasonable further progress; (3) 
Procedures to ensure conformance with 
the SIP for transportation plans, 
programs, and projects which are 
approved by the metropolitan planning 
organization; and (4) A commitment to 
developing, expanding or improving 
public transportation to meet basic 
transportation needs. 

Las Vegas Valley: The control 
strategy is based on an analysis for the 
subregional area with the projected 
worst case air quality. The strategy is 
based on a model developed by the 
Clark County Health District. The 
allowable emission level was calculated 
to be 1.54 tons/day. The implementation 
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of an I/M program and TCMs would 
reduce emissions to 1.10 tons/day by 
1987. Therefore, the plan demonstrates 
attainment by the statutory deadline for 
the worst case subregional area. Since 
emission reductions are primarily 
achieved through regional control 
measures, the micoscale analysis is 
sufficient to demonstrate attainment by 
1987 throughout the nonattainment area. 

The control measures are included as 
legally adopted measures, or schedules 
for adoption are included in the plan. 
The necessary commitments for 
adoption and implementation are 
included, and the schedule for 
implementation is considered to be as 
expeditious as practicable, with the 
exception of I/M. 

The plan includes a control strategy 
that will be implemented so there are 
annual incremental reductions in 
emissions which will provide for 
reasonable further progress toward 
attainment of the CO standard. 

Therefore, the plan satisfies the 
requirements for (1) A demonstration 
that the standard will be attained by 
December 31, 1987, (2) commitments to 
adopt the necessary measures, and (3) 
reasonable further progress. In addition, 
the plan satisfies the following 
requirements, except for minor 
deficiencies noted in the Technical 
Support document: (1) Adequate 
evidence of public and governmental 
involvement; (2) A contingency 
provision which describes the process 
for correcting failure to meet reasonable 
further progress; (3) Procedures to 
ensure conformance with the SIP for 
transportation plans, programs, and 
projects which are approved by the 
metropolitan planning organization; and 
(4) A commitment to developing, 
expanding or improving public 
transportation to meet basic 
transportation needs. 


Proposed Actions 


Based on the above evaluation, EPA is 
proposing to take the following actions 
on the 1982 SIP revisions: 

1. All portions of Nevada's 1982 SIP 
revisions, submitted on June 23, 1982, 
are proposed to be approved and 
incorporated into the SIP, except as 
noted below, since they update the SIP 
data base, provide new control 
measures which are needed to attain the 
NAAQS and meet other specific 
requirements of Part D of the Act. 

e That portion of the Las Vegas Valley 
plan which delays implementation of 
the motor vehicle I/M program from 
July 1, 1981 to July 1, 1983 is proposed 
to be disapproved since it would 
weaken the SIP, and it is inconsistent 
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with Part D of the Clean Air Act and 

established EPA policy. 
¢ The attainment and reasonable 

further progress (RFP) demonstration 
portions of the Truckee Meadows plan 
are proposed to be disapproved, since 
technical errors exist which invalidate 
the demonstration. 

2. Overall, the 1982 SIP revision for 
Truckee Meadows is proposed to be 
disapproved, since it fails to 
demonstrate attainment of the standards 
by December 31, 1987 and does not 
provide for RFP. The plan must also 
include evidence of commitments to the 
control measures. 

3. Overall, the 1982 SIP revision for 
Las Vegas Valley is proposed to be 
disapproved, since the delay in 
implementation of the I/M program from 
July, 1981 to July 1, 1983 does not 
represent an implementation schedule 
which is as expeditious as practicable 
and is inconsistent with established 
EPA policy for I/M. 

If the major deficiencies listed in 
items 2 and 3 above are not remedied 
before EPA takes final action, EPA 
proposes to disapprove the 1982 SIP 
revisions for Las Vegas Valley and 
Truckee Meadows. Under Section 
110{a)(2)(I) and 40 CFR 52.24 (1981), 
disapproval would trigger a moratorium 
on the construction and modification of 
major stationary sources of CO in these 
nonattainment areas. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176(a) and 316(b) of the 
Clean Air Act. Under Section 176(a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation control measures 
are necessary for attainment and where 
EPA finds that a state has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. EPA will publish a 
separate notice of proposed rulemaking 
and provide an opportunity for comment 
before imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Interested parties are invited to 
comment on all aspects of these 
proposed actions. Comments should be 
submitted to the EPA Region 9 office. 

Under Executive Order 12291, today’s 
action is not “Major.” It has been 


submitted to the Office of Management 
and Budget (OMB) for review. 
List of Subjects in 40 CFR Part 52 

Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Authority: Sections 110, 129, 171-178 and 
301(a) of the Clean Air Act, as amended (42 


U.S.C. 7410, 7429, 7501 to 7508 and 7601(a)). 
Dated: November 30, 1982. 


Sonia F. Crow, 

Regional Administrator. 

[FR Doc. 83-2446 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-9-FRL 2259-5] 


California State implementation Plan 
Revisions 


AGENCY: Environmental Protection 
Agency (EPA). — 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to 
approve the California 1982 State 
Implementation Plan (SIP) revisions for 
the ozone (Os) and/or carbon monoxide 
(CO) nonattainment areas in the San 
Francisco Bay Area Air Basin (O; and 
CO), the North Central Coast Air Basin 
(Os), the San Joaquin County (O; and 
CO) and Stanislaus County (Os) portions 
of the San Joaquin Valley Air Basin, the 
Sacramento Metropolitan Area portion 
of the Sacramento Valley Air Basin 
(CO), the San Diego Air Basin (O; and 
CO), the Santa Barbara County portion 
of the South Central Coast Air Basin 
(Os) and the California portion of the 
Tahoe Interstate Air Basin (CO). This 
notice also proposes to disapprove the 
California 1982 SIP revisions for O; and/ 
or CO nonattainment areas in the 
Fresno County portion of the San 
Joaquin Valley Air Basin (O; and CO), 
the Sacramento Metropolitan Area 
portion of the Sacramento Valley Air 
Basin (Os), the South Coast Air Basin 
(Os and CO), and the Ventura County 
portion of the South Central Coast Air 
Basin (Os). These revisions have been 
evaluated against the requirements of 
the Clean Air Act and EPA policy for 
areas which have received an extension 
to 1987 for attainment of the Os or CO 
National Ambient Air Quality Standards 
(NAAQS). 

EPA is proposing to approve the motor 
vehicle inspection and maintenance (I/ 
M) legislation submitted on September 
17, 1982 as a revision to the SIP. 
However, EPA is proposing to 
disapprove the I/M implementation 
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schedule included in that submittal. This 
would result in a continuation of the 
existing moratorium on the construction 
of major O; and CO stationary sources 
in the San Francisco Bay Area Air 
Basin, Fresno County, Sacramento 
Metropolitan Area, San Diego County, 
South Coast Air Basin, and Ventura 
County. 


DATE: Comments should be submitted to 
EPA on or before March 21, 1983. 


ADDRESSES: Send any comments to: 
Regional Administrator, Attn: Air 
Management Division, Air Programs 
Branch, State Liaison Section (A-2-2). 
Environmental Protection Agency, 
Region 9, 215 Fremont Street, San 
Francisco, CA 94105. Copies of the 1982 
SIP revisions and EPA's evaluations 
may be inspected during normal 
business hours at the above address or 
at the following locations: California Air 
Resources Board, 1102 Q Street, 
Sacramento, CA 95812. The offices of 
the lead planning agencies for each of 
the plans. 


FOR FURTHER INFORMATION CONTACT: 
Wallace D. Woo, Chief, State Liaison 
Section, Air Programs Branch, Air 
Management Division, Environmental 
Protection Agency, Region 9, 215 
Fremont Street, San Francisco, CA 
94105, Telephone No. (415) 974-7634, 
FTS: 454-7634. 


SUPPLEMENTARY INFORMATION: 
Introduction 


This discussion contains the following 
three sections: Background, Plan 
Evaluation, and Proposed Actions. The 
“Background” section briefly 
summarizes the history behind the 
development of 1982 SIPs and explains 
EPA's parallel processing rulemaking 
procedure. The “Plan Evaluation” 
section discusses EPA's review of the 
1982 SIP revisions. This discussion is 
based on EPA's final policy criteria for 
reviewing 1982 SIPs published on 
January 22, 1981 (46 FR 7182). This 
policy supplements the “General 
Preamble” for SIP revisions for 
nonattainment areas published on April 
4, 1979 (44 FR 20372 '). The “Proposed 
Action” section describes the 
rulemaking actions which are being 
proposed and the potential impact of 
any disaproval action. Public comment 
is invited on all actions proposed by 
EPA. 


‘EPA published four additional notices 
supplementing the General Preamble: July 2, 1979 
(44 FR 38583); August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and November 23, 
1979 (44 FR 67182). 
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Background 

The Clean Air Act (CAA) 
Amendments of 1977 required states to 
revise their SIPs by January 1979 for all 
areas that had not attained the NAAQS 
by December 31, 1982, unless the state 
demonstrated that it could not attain 
either the O; or the CO standards by 
that date despite the implementation of 
all reasonably available control 
measures (CAA Section 172, paragraphs 
(a)(1) and (2)). For these areas, Section 
172(a)(2) of the Act allowed EPA to 
extend the attainment date to no later 
than December 31, 1987. For areas 
where EPA approved an extension of 
the attainment date beyond 1982, states 
were required to submit to EPA by July 
1982 a SIP revision which provided for 
attainment by 1987 and which complied 
with other requirements of Part D of the 
Act. 

EPA has taken formal action on the 
thirteen California 1979 SIP revisions 
which requested an extension beyond 
1982. The draft 1982 SIP revisions for 
eleven of these areas are addressed in 
this notice.” The eleven areas are listed 
in Table 1 along with the date of final 
rulemaking action on the 1979 SIP 
revisions, and the date on which EPA 
received the draft 1982 revisions. 

BILLING CODE 6560-50-M 


? An extension was also granted for the western 
portion of El Dorado County and the Mid-County 
portion of Placer County. A 1982 SIP revision is not 
required for these areas, since they are rural areas 
which are expected to attain the standards as a 
result of emission reductions achieved in the 
Sacramento Metropolitan Area. 
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Table 1 - Status of 1982 SIP Revisions for California 


Nonattainment Area 


San Franciso@ Bay Area 


Air Basin >,¢ 


Fresno Co. 


North Central Coast 
Air Basin 


Sacramento Metropolitan 
Area 


San Diego Go.?, 

San Joaquin Co, 

Santa Barbara Co. 
South Coast Air Basin”, © 
Stanislaus Co. ° 


Ventura Co ,b 


Lake Tahoe Basin 


Final Action 


(47 


(47 


(45 


(47 


(47 


on 1979 Plan® 


3-19-82 
FR 11866) 


7~1-82 
FR 28617) 


12-4-80 


FR 80279) 


7-1-82 
FR 28617) 


4-14-81 
FR 21749) 


5-7-82 
FR 19694) 


55-82 
FR 19330) 


1-21-81 
FR 5965) 


5-7-82 
FR 19694) 


7-1-82 
FR 28617) 


6-23-82 
FR 27065) 


1982 SIP 
Revision 
For 


Pollutants 


03, CO 


03, CO 


1982 Draft Plan 
Received by EPA orf 
7-14-82 
12-23-81 
8-6-82 
11-12-81 


10-29-82 


8-10-82 


a) In addition, EPA published the following final rulemaking notices 
which approved or conditionally approved regulations for the Group I 
and II Control Technique Guidelire source categories: Jure 4, 1982 
[47 FR 24306] (San Diego); June 18, 1982 [47 FR 26984] (San Joaquin and 

(for all areas listed above 


Stanislaus); July 8, 1982 [47 FR 29668] 
except Lake Tahoe). 


Urban areas which require a motor vehicle I/M program. 


EPA published a separate Federal Register notice approving the extension 
to 1987 for these areas on November 10, 1982 [47 FR 50864]. 


Other information used in support of EPA's evaluation is referenced 


in the Technical Support Document. 
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Several of the final rulemaking actions 
on the 1979 SIPs listed conditions that 
had to be met before the 1979 SIP 
revisions could be fully approved under 
Part D of the Act. The 1982 SIP revisions 
satisfy some of these conditions (see 
Proposed Action section). Other 
conditions still outstanding must be 
satisfied pursuant to the January 22, 
1981 policy for 1982 SIP revisions. 

For areas that received an extension 
of the O; or CO attainment deadline, the 
Act required that specific measures be 
included in the 1979 SIP revisions. One 
measure, for urban areas with 
populations greater than 200,000 (1970 
census), is a motor vehicle inspection 
and maintenance (I/M) program. Six of 
the thirteen areas receiving an extension 
had populations greater than 200,000 
and were required to satisfy the I/M 
requirement (see Table 1). The 1979 SIP 
revisions for these areas did not include 
evidence of I/M legal authority or a 
schedule to implement the program by 
December 31, 1982. These I/M 
deficiencies prevented EPA from 
approving or conditionally approving 
the 1979 O; and CO SIPs for the six 
areas. 

Legislation which provides the 
necessary legal authority to implement 
an I/M program in these six areas was 
recently passed by the California 
Legislature. The Governor signed the I/ 
M legislation into law on September 10, 
1982. This legislation, along with a 
schedule to implement the 1/M program 
in March, 1984, was submitted to EPA 
on September 17, 1982 as a revision to 
the SIP. 

This Federal Register notice proposes 
EPA action on the September 17, 1982 
revision as it relates to both the 
outstanding deficiencies in the 1979 SIP 
revisions and the requirements for an 
acceptable 1982 SIP revision. 

Today's Federal Register action on the 
1982 SIPs is being processed 
concurrently with state and local level 
action to adopt and submit the final 1982 
SIP revisions. In order to expedite the 
rulemaking process, EPA reviewed the 
draft 1982 SIPs received on the dates 
indicated in Table 1. Copies of the plans, 
and any revised versions, are generally 
available at the office of the Air 
Pollution Control Districts and the 
Metropolitan Planning Organization 


within the individual areas. While final 
1982 SIPs may have been submitted to 
EPA by the time of publication of this 
notice, none were received in the time to 
be reviewed and discussed in today's 
notice. This notice allows EPA to 
accomplish its administrative 
rulemaking process roughly parallel 
with that of the State. Consequently, 
final EPA action may be completed 
shortly after the State completes its 
adoption and submittal processes. 

If the draft 1982 SIP revisions are 
substantially changed—except to 
remedy deficiencies cited in this 
notice—EPA will evaluate those 
changes and publish a revised notice of 
proposed rulemaking. Otherwise, 
following the state’s adoption and 
submittal of the 1982 SIP revisions, EPA 
will consider public comments received 
and proceed directly to a notice of final 
rulemaking on the revisions discussed in 
today’s notice. 


Plan Evaluation 


This evaluation is divided into two 
parts. The first part: (1) Provides a 
general description of the control 
strategy for achieving the Os; and CO 
NAAQS throughout California, (2) 
evaluates the requirement that 
California adopt and implement an I/M 
program, (3) discusses California's 
submittals of stationary source control 
regulations, and (4) evaluates the 
adequacy of the plans for certain 
additional requirements. The second 
part contains a more detailed evaluation 
of portions of the 1982 SIP revision for 
each nonattainment area (“the plan”). 
The evaluation includes a summary of 
the adequacy of the area’s control 
strategy for attaining the standards. The 
detailed evaluation is based on a more 
comprehensive review contained in 
EPA's Technical Support Document 
(TSD) which is available at the 
addresses listed above. The TSD 
includes a description of major 
deficiencies addressed in this notice as 
well as other minor deficiencies not 
addressed specifically in this notice. 


A. General Plan Evaluation 


Control Strategy Methodology: 
Development of control strategies begins 
by compiling an area’s recent (base 
year) emissions inventory and 
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evaluating the area’s worst air quality 
measurements (design value/design 
day). A mathematical model is then 
used to determine how much the base 
year emissions must be reduced 
(allowable emissions) in order to 
achieve acceptable air quality 
measurements (attainment of the 
NAAQS). Once this allowable emission 
level is known, control measures can be 
developed, adopted, and implemented to 
reduce attainment year projected 
emissions to the allowable emission 
level. 

Os is formed from various 
precursors—primarily oxides of nitrogen 
(NO,) and a class of hydrocarbons 
called “volatile organic compounds” 
(VOC). Eight of the ten 1982 Os control 
strategies rely solely on additional 
reductions in VOC emissions to attain 
the NAAQS. Two of the Os control 
strategies rely on reductions of both 
VOC and NO,,. The reductions are 
achieved through measures such as 
motor vehicle inspection and 
maintenance, control of stationary 
sources, and reduction of vehicle traffic 
through transportation control measures 
(TCMs).° Table 2 presents the base year 
VOC emission inventory, air quality (Os) 
design value, allowable VOC emission 
level, 1987 projected VOC emissions 
(without additional controls), and the 
required emission reductions from the 
1987 projected emission level for each of 
the O; nonattainment areas in 
California. 

Violations of CO are caused primarily 
by mobile source emissions. They 
generally occur in the areas around 
major intersections or in central 
business districts where vehicles tend to 
idle for relatively long periods. The 
control measures normally used to 
attain the CO standard are motor 
vehicle I/M and TCMs. Table 3 presents 
information, similar to that presented in 
Table 2, which forms the basis for the 
CO control strategies in California. 


BILLING CODE 6560-50-™ 


* Further emission reductions are also achieved 
through the California Motor Vehicle Emission 
Control Program. The reductions are generally 
reflected in the baseline emission estimates. 
However, some plans claim a separate emission 
reduction credit for this program. 
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Table 2 - Ozone Control Strategy Basis 


Allowable 
Base year VOC % VOC voc 1987 Projected 
Inventory 03 design Reduction Emissions Voc Emissions 
Nonattainsent. Area (tone/Gay) __ value, pps =Required _—«s (tons/day) (tons/Gay)_ 


San Francisco 
Bay Area Air Basin? 1393 (732) . 967 (4305) 1091 (515%) 


Fresno Co.4 157.5 : 47.6 163.7 


North Central Coast 
Air Basin? 


Sacramento 
Metropolitan Area? 


San Diego Co.> 

San Joaquin Co.> 98.5 
Santa Barbara Co. 24.4 
South Coast Air Basin®,© 1501 
Stanislaus Co.> 50.2 
Ventura Co. 


- Oxnard Area?,4 
Ojai Area?,* 


a) Emission estimates are based on an average summer day. 

b) Emission estimates are based on an average annual day. 

c) The South Coast will also require a 28% reduction in NO, emissions (50 tons/day) to attain by 1987. 
d) Oxnard Area will also require a 48% reduction in NO, emissions (18.3 tons/day) to attain by 1987. 


bh 


e) Ojai Area will also require a 42% reduction in NO, emissions (5.3 tons/day) to attain by 1987. 


3 - © Control Strategy | 


Required 
Base Year Allowable 1987 Projectex Emission 
Inventory CO design % Reduction Emissions B 3Lons Reduct ion 
Nonattainment 2 (tons/day) value ppm Required (tons/day ) (tons/day (tons/day ) 


San Francisco 
Bay Area Air Basin 19,40 


Fresno Co. 


Sacramento 
Metropolitan 


San Diego Co. 

San Joaquin Co. 

South Coast Air Basin 
Lake Tahoe Basin 

a) Regional Design Value 


b) Local Design Value 
NA - Not Applicable: Control Strategy based on estimated ambient concentrations with 


supporting inventories @5 deseyibed im the. Technical S ~ 
Document . PP 





California Inspection and 
Maintenance Program: The California 
Legislature recently passed Senate Bill 
33 which outlines an I/M program for 
urbanized areas. This program covers 
passenger cars and other light and 
medium duty vehicles, and provides for 
inspection at initial registratio 
change of ownership, and at v 
registration on a biennial basis 
Inspections will be carried out by 
private garages (decentralized program) 
licensed by the state. A loaded-mode or 
an idle exhaust test will be used 
depending upon the program 
specifications to be developed by the 
State Department of Consumer Affairs. 
I'he test will also include a visua! 
inspection of emission control devices. 
The program will be enforced through 
the vehicle registration system. Vehicles 
failing inspection must be repaired and 
reinspected before the registration is 
renewed. 

Vehicles exempt from the I/M 
requirement include vehicles over 
twenty years old, motorcycles, heavy- 
duty vehicles and diesel powered 
vehicles. A limit on the cost of repairs 
has been initially set at $50. This 
amount may be increased up to $100 if 
justified by increases in the Consumer 
Price Index. 

Based on: (1) The previously 
submitted 1979 SIPs, (2) the legistation 
and implementation schedule submitted 
on September 17, 1982, and (3) the draft 
1982 revisions, EPA evaluated the plans 
for the six urban areas in which I/M is 
required as follows: 

(1) Legal Authority—The legal 
authority to implement and enforce an I/ 
M program is contained in the submittal 
of Senate Bill 33 (Chapter 992, Statutes 
of 1982, signed by the Governor on 
September 10, 1982}. 

(2) Commitment to Impiemeni—The 
1979 SIPs submitted for the urbanized 
areas contained commitments to 
implement i/M by local air planning 
agencies and the California Air 
Resources Board. Senate Bill 33 
completes the State’s commitment to 


(3) Resources—T ie legislation 
contains a fee system to support the cost 
of the inspection program and 


authorizes a $3.5 million loan to support — 


initial implementation. The repair costs 
are paid by the vehicle owner or 
manufacturer. 

(c) Schedule for implementation—The 
legislation specifies that the State shall 
endeavor to implement the required 
program as soon as practicable after 
January 1, 1983. The schedule submitted 
by the State contains interim milestones 
as required in the July 17, 1978 1/M 


Policy memorandium and indicates a 
program startup date in March, 1984. 
The Act requires that all reasonably 
available control measures be 
implemented as expeditiously as 
practicable (Section 172{b}{2)}. To 
satisfy this requirement, EPA policy 
requires that states begin 
implementation of I/M programs by 
December 31, 1982. The March, 1984 I/M 
implementation date is inconsistent with 
the policy and prevents EPA from 
approving the submitted implementation 
schedule. 

(5) Program Effectiveness—The 
required commitment to achieve a 25% 
reduction in light duty vehicle exhaust 
hydrocarbon and CO emissions by 1987 
from I/M is included in the September 
17 SIP revision submitted by the State. 
Further, EPA has evaluated the biennial 
1/M program authorized by Senate Bill 
33 and determined that it meets EPA’s 
minimum 25% reduction requirement. 

In addition to these five I1/M 
requirements for the 1979 plans, 1982 SIP 
revision requirements for 1/M were 
published in the January 22, 1981 
Federal Register. As discussed in this 
policy, the 1962 SIP revisions were to 
include ten specific I/M program 
elements. These ten elements pertain to 
rules, regulations and all other I/M 
provisions which could affect the ability 
of the I/M program to achieve the 
minimum emission reduction 
requirements. The ten elements are: (1) 
Inspection test procedures; (2) emission 
standards; (3) inspection station 
licensing requirements; (4) emission 
analyzer specifications and 
maintenance/ calibration requirements; 
(5) recordkeeping and record submittal 
requirements; (6) quality control, audit, 
and surveillance procedures; (7) 
procedures to assure that non-complying 
vehicles are not operated on the public 
roads; (8) any other official program 
rules, regulations and procedures; (S) a 
public awareness plan; and {10) a 
mechanics training program if additional 
emission reduction credits are being 
claimed for mechanics training. 

As stated above, the legal authority to 
develop, implement and operate the I/M 
program was signed by the Governor on 
September 10, 1982. Although the State 
is working on an expeditious 
implementation the State has not yet 
completed work on the program details 
to address these ten elements. 

The implementation schedule 
submitted by the State on September 17, 
1982 indicates full program start-up in 
March 1984. Interim milestones, 
consistent with EPA's I/M policy 
memorandum of July 17, 1978, have been 
identified for the public information 
program, regulation adoption for testing 


procedures and quality control, station 
licensing, emission standards, analyzer 
specifications and mechanics training. It 
is EPA’s understanding from the State 
that the ten required elements will be 
submitted to EPA as soon as they are 
adopted. 

Together, the 1979 SIP submittals and 
the September 17, 1982 I/M SIP revision 
satisfy the criteria for approval of the 
1979 plans, except for the schedule to 
implement I/M. The March 1984 date to 
begin I/M implementation is 
inconsistent with EPA policy. EPA 
policy requires implementation of I/M 
programs by December 31, 1982. This 
deficiency prevents EPA from fully 
approving the 1979 SIP revisions. 

Stationary Source Control Measures: 
The State of California has submitted 
stationary source regulations which 
represent reasonably available control 
technology (RACT) for all sources of 
VOC covered by EPA’s Group I and II 
Control Technique Guideline (CTG) 
documents, except for minor 
deficiencies noted in the Technical 
Support Document. EPA has taken final 
action on these regulations in the 
Federal Register actions referenced in 
Table 1. 

For some of the regulations, EPA 
determined that there were minor 
deficiencies, and required the State (at 
40 CFR 52.232) to correct the 
deficiencies as a condition of the 1979 
SIP approval. The Technical Support 
Document lists all of the rules which still 
contain deficiencies, and discusses 
deletion of the conditions for the 
following two rules: 

(1) Ventura County Rule 74.3 “Paper, 
Fabric and Film Coating” 

(2) Stanislaus County Rule 410, 
“Storage of Petroleum Products” 

With respect to Rule 74.3, EPA has 
reviewed information submitted by the 
affected source. EPA has determined 
that allowance of a seven-day averaging 
period for compliance with the rule will 
not significantly affect attainment and 
maintenance of the NAAQS for ozone 
and will allow for increased flexibility 
of source operations. Rule 410 does not 
represent RACT for floating roof tanks. 
However, the Air Resources Board has 
informed EPA that there are no affected 
sources within the District. 

Additional Requirements: The Clean 
Air Act also requires the 1982 SIP 
revisions to contain: 

(1) Adequate evidence of public and 
governmental involvement. 

(2) A contingency provision which 
describes the process for correcting 
failure to meet reasonable further 


progress. 





(3) Procedures to ensure conformance 
with the SIP for transportation plans, 
programs, and projects which are 
approved by the Metropolitan Planning 
Organization. 

(4) A commitment to developing, 
expanding or improving public 
transportation to meet basic 
transportation needs. 

Each of the plans addressed in this 
Notice satisfies these requirements, 
except for minor deficiencies noted in 
the Technical Support Document. 


B. Detailed Plan Evaluation 


San Francisco Bay Area: Os Plan— 
The baseline and projected emission 
inventories and air quality data are 
adequate to support the control strategy. 
Certain minor deficiencies are discussed 
in the Technical Support Document. The 
control strategy is based on the LIRAQ 
model. The modeling analysis is 
adequate to support the control strategy. 
Minor deficiencies are noted in the 
Technical Support Document. 

The.control strategy demonstration 
indicates that an 85 ton/day reduction 
(annual average VOC) is required to 
attain the standard. This reduction will 
be achieved through implementation of 
an I/M program (29 tons/day) and 
stationary source control measures (56 
tons/day). Transportation control 
measures (TCMs) are expected to 
provide additional reductions (2.7 tons/ 
day). However, the TCM contribution is 
not included as part of the 
demonstration of attainment since the 
emission reductions achieved would not 
provide for attainment of the ozone 
standard any sooner. Stationary source 
control measures in addition to those 
already adopted and/or TCMs are 
needed to attain the standard and these 
additional measures are addressed in 
the plan. Either these additional 
measures have already been submitted 
for inclusion in the SIP or schedules for 
their adoption are included in the plan. 
The scheduled measures are detailed in 
the Technical Support Document. The 
necessary commitments for adoption 
and implementation of the control 
measures will be included in the 
adopted plan. The schedules for 
adoption and implementation of the 
additional measures are as expeditious 
as practicable. 

The plan contains a strategy that will 
be implemented so that there are annual 
incremental reductions in emissions 
which will provide for reasonable 
further progress toward attainment of 
the O,; standard. 

CO Plan—Baseline and projected 
regional emission inventories and air 
quality data are presented to support the 
control strategy. However, certain 


documentation has not been provided to 
support the modeling approach. This 
documentation must include the 
areawide and local emission inventories 
and the derivation of the modeled 
design value. This is further discussed in 
the Technical Support Document. The 
control strategy is based on a modified 
rollback model, which is adequate to 
support the control strategy, except for 
the documentation previously noted and 
discussed in the Technical Support 
Document. 

The control strategy demonstration 
indicates that a 28% reduction in CO 
emissions at the design intersection is 
required to attain the CO standard. This 
reduction is achieved through 
implementation of an inspection and 
maintenance program (20%) and TCMs 
(8%). The control strategy demonstration 
of attainment of the CO standard by 
1987 must be documented in the final 
plan. This is further discussed in the 
Technical Support Document. 

The TCM measures must be included 
as legally adopted measures, or a 
schedule for adoption needs to be 
included in the plan. The necessary 
commitments for adoption and 
implementation will also need to be 
included in the adopted plan along with 
documentation that the schedule for 
adoption is as expeditious as 
practicable. This is further discussed in 
the Technical Support Document. 

As required by Section 172(b) of the 
CAA, the strategy will be implemented 
so that there are annual incremental 
reductions in emissions which will 
provide for reasonable further progress 
toward attainment of the CO standard. 
However, documentation of these 
reductions has not been provided. This 
is further discussed in the Technical 
Support Document. 

Fresno County: O; Plan—The baseline 
and projected emission inventories and 
air quality data are adequate to support 
the control strategy. The control strategy 
is based on the city-specific EKMA 
model. The modeling analysis is 
adequate to support the control strategy 

The control strategy demonstration 
indicates that a 116.2 ton/day 
hydrocarbon (HC) reduction is required 
to attain the standard. Emission 
reductions for 1987 are achieved through 
implementation of an I/M program (5.5 
tons/day), stationary source control 
measures (59.2 tons/day) and TCMs (0.4 
tons/day). Attainment is not projected 
by 1987, as there is an anticipated 
shortfall of 48.0 tons/day. 

Stationary source regulations for VOC 
sources have been previously submitted 
for inclusion in the SIP and are 
addressed in separate Federal Register 
actions. Additional measures are 
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needed to attain the standard and these 
additional measures are included in the 
plan. Schedules for adoption of 
stationary control measures and TCMs 
are included in the plan. (These 
measures are detailed in the Technical 
Support Document.) The necessary 
committments for adoption and 
implementation of all of the control 
measures are also included in the plan. 

Therefore, the 1979 plan condition for 
TCMs contained in EPA's July 1, 1982 
final rulemaking notice (47 FR 28617) 
will be satisfied. The transportation 
control portion of the plan fails to 
provide adequate documentation for the 
limited extent of implementation of the 
Section 108(f) measures contained in the 
plan. EPA's analysis indicates that, 
without a technical basis for rejection, 
the limited coverage and voluntary 
nature of several transportation control 
measures included in the plan do not 
represent an acceptable demonstration 
of implementing all reasonable and 
available measures. Although 
substantial progress is made towards 
attainment of the ozone standard, 
attainment is not projected to occur by 
1987. Thus the requirement for 
demonstrating reasonable further 
progress in achieving the standard, as 
specified in Section 172(b) of the CAA, 
is not met. 

CO Plan—The baseline and projected 
emission inventories and air quality 
data are presented to support the 
control strategy. The control strategy is 
based on the rollback model. The 
background concentration was not 
specified. 

The control strategy demonstration 
contained in the plan indicates that a 
110.15 ton/day reduction is required to 
attain the CO standard. 1987 emission 
reductions are achieved through 
implementation of an I/M program 
(62.09 tons/day) and TCMs (3.52 tons/ 
day). The plan estimates a shortfall of 
24.47 tons/day in attaining the standard 
by 1987. Analysis of the control 
measures for carbon monoxide is 
included in the evaluation of the ozone 
plan noted above. 

Attainment is not projected to occur 
by 1987. Thus the requirement for 
demonstrating reasonable further 
progress is not met. 

North Central Coast Air Basin: Os 
Plan—The North Central Coast Air 
Basin is currently designated 
nonattainment for Os with an extension 
to 1987 for attainment of the NAAQS. 
However, the highest violations of the 
O; NAAQS at Hollister were not used in 
the selection of the design value 
because the California Air Resources 
Board determined that these violations 
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were due to transport from the Santa 
Clara Valley. This resulted in selection 
of a design value of 0.12 ppm, which 
equais the O; NAAQS, and results in a 
maintenance rather than an attainment 
plan. The maintenance plan is supported 
by a contingency strategy rather than a 
control strategy. 

The baseline and projected emission 
inventories and air quality data are 
adequate to support the contingency 
strategy. Certain minor deficiencies are 
discussed in the Technical Support 
Document. The air quality analysis is 
based on the city-specific EKMA model. 

No additional stationary source 
control measures and TCMs are needed 
to attain the standard. However, 
additional measures have either already 
been submitted for inclusion in the SIP 
or schedules for their adoption are 
included in the plan. These measures 
are detailed in the Technical Support 
Document. The necessary commitments 
for adoption and implementation of the 
control measures will be included in the 
final plan; the schedules will be based 
upon future ozone nonattainment status. 

Sacramento Metropolitan Area: Os 
Plan—The baseline and projected 
emission inventories and air quality 
data are adequate to support the control 
strategy. The control strategy is based 
on the SMOG model. The modeling 
analysis is adequate to support the 
control strategy. Minor deficiencies in 
the inventories and modeling analysis 
are noted in the Technical Support 
Document. 

The control strategy demonstration 
indicates that a 24.5 ton/day reduction 
is required to attain the standard. 1987 
emission reductions will be achieved 
through implementation of an inspection 
and maintenance program (6.8 tons/ 
day), stationary source contro! measures 
(3.9 tons/day) and TCMs (3.8 tons/day). 
The plan estimates a shortfall of 6.6 
tons/day in attaining the standard in 
1987. 

Stationary source control measures 
beyond the CTGs and remaining major 
sources as well as TCMs are identified 
in the plan. Either these measures have 
already been included in the SIP or 
schedules for their adoption are 
included. Therefore, the 1979 plan 
conditions for TCMs contained in EPA’s 
July 1, 1982 final rulemaking notice (47 
FR 18617) will be satisfied. The 
transportation control portion of the 
plan fails to provide adequate 
documentation for the limited extent of 
implementation of the Section 108(f) 
measures contained in the plan. EPA’s 
analysis indicates that, without a 
technical basis for rejection, the limited 
coverage and voluntary nature of 
several transportation control measures 


included in the plan do not represent an 
acceptable demonstration of 
implementing all reasonable and 
available measures. 

Although substantial progress is made 
towards attainment of the ozone 
standard, attainment is not projected to 
occur in 1987. Thus the requirement for 
demonstrating reasonable further 
progress is not met. 

CO Plan—The baseline and projected 
emission inventories and air quality 
data are adequate to support the control 
strategy. The regional control strategy is 
based on the SMOG model and the 
Caline I model is used to analyze CO 
hotspots. These modeling analyses are 
adequate to support the control strategy. 
Minor deficiencies are discussed in the 
Technical Support Document. 

The SMOG analysis indicates the 
highest 8 hour average concentrations 
for the design day in 1987. These 
estimates plus a chosen background 
concentration value indicate attainment 
of the 8-hour CO standard. No estimate 
of an allowable emission level is 
provided. The plan indicates that with 
I/M and the California emission 
standards, the area will project 
attainment of the CO Standard by 1987. 

The plan does not presently include 
annual incremental reductions in 
emissions that would provide for 
reasonable further progress (RFP) 
towards attainment of the CO standard. 
The Sacramento Area Council of 
Governments has committed to include 
an RFP demonstration in the final plan. 

San Diego County: O; Plan—The 
baseline and projected emission 
inventories and air quality data are 
adequate to support the control strategy. 
The control strategy is based on the 
MADCAP model. The modeling analysis 
is not adequate to support the control 
strategy. Documentation is needed to 
verify the design day selection and other 
modeling assumptions discussed in the 
Technical Support Document. 

The control strategy demonstration 
indicates that a 76 ton/day reduction is 
required to attain the standard. This 
reduction will be achieved through 
implementation of an I/M program, 
stationary source control measures, 
TCMs, and mobile source control 
measures. 

Stationary source control measures 
beyond the CTGs and remaining major 
sources as well as TCMs are needed to 
attain the standard. Either these 
additional measures need to be 
submitted for inclusion in the SIP or 
schedules for their adoption need to be 
included in the plan. These measures 
are detailed in the Technical Support 
Document. The commitments 
for adoption and implementation of the 


5081 


control measures must be included in 
the plan, and the schedules for adoption 
and implementation of the additional 
measures need to be as expeditjous as 
practicable. This deficiency is di d 
in the Technical Support Document. 

The plan contains a strategy that will 
be implemented so that there are annual 
incremental reductions in emissions 
which will provide for reasonable 
further progress toward attainment of 
the O; standard. 

CO Plan—The baseline and projected 
emission inventories are adequate to 
support a control strategy 
demonstration. The plan does not 
include sufficient air quality data and 
does not include a modeling analysis, 
although sufficient information does 
exist in the plan to estimate the 
allowable emission level. A rollback 
calculation performed by EPA based on 
data in the plan indicates that a 136 ton/ 
day reduction from the 1979 emission 
level is required to attain the CO 
standard by 1987. This reduction is 
achieved through implementation of an 
I/M program, TCMs and mobile source 
control measures as discussed above in 
the O, plan section. The control strategy 
demonstrates attainment of the CO 
standard by 1983. 

San Joaquin County: O; Plan—The 
baseline and projected emission 
inventories and air quality data are 
adequate to support the control strategy. 
The control strategy is based on the 
city-specific EKMA model. The 
modeling analysis is adequate to 
support the control strategy. 

The control strategy demonstration 
indicates that a 14.8 ton/day reduction 
is required to attain the standard. This 
reduction will be achieved through 
implementation of the mobile source 
control measures, including the 
California Motor Vehicle Emission 
Control Program (14.2 tons/day), 
stationary source control measures (22.6 
tons/day), and TCMs (0.14 tons/day). 
The control strategy demonstrates 
attainment of the O, standard by 1986. 

Stationary source control measures 
beyond the CTGs and remaining major 
sources as well as TCMs are needed to 
attain the standard, and they are 
included in the plan. Either these 
additional measures have already been 
submitted for inclusion in the SIP or 
schedules for their adoption are 
included in the plan. These measures 
are detailed in the Technical Support 
Document. The necessary commitments 
for adoption and implementation of the 
control measures are included in the 
plan, and the schedules for adoption and 
implementation of the additional 
measures are as expeditious as 





practicable. Therefore, the 1979 plan 
condition for TCMs contained in EPAs 
May 7, 1982 final rulemaking notice [47 
FR 19694] will be satisfied. 

The plan includes a strategy that will 
be implemented so that there are annual 
incremental reductions in emissions 
which will provide for reasonable 
further progress toward attainment of 
the O; standard. 

CO Plan—The baseline and projected 
emission inventories and air quality 
data are adequate to support the control 
strategy. The control strategy is based 
on the rollback model. The modeling 
analysis is adequate to support the 
control strategy. 

The control strategy demonstration 
indicates that a 27.7 ton/day reduction 
from the 1979 emission level is required 
to attain the CO standard by 1987. This 
reduction is achieved through 
implementation of the California Motor 
Vehicle Emission Control program (52.2 
tons/day) and TCMs (7.4 tons/day). The 
control strategy demonstrates 
attainment of the CO standard by 1983. 

These control measures are included 
as legally adopted measures, or 
schedules for adoption are included in 
the plan. The necessary commitments 
for adoption and implementation are 
included in the adopted plan and the 
schedules for adoption are considered to 
be as expeditious as practicable. 
Therefore, the TCM condition contained 
in EPA’s May 7, 1982 final notice is 
satisfied. 

The plan includes a strategy that will 
be implemented so that there will be 
annual incremental reductions in 
emissions which will provide for 
reasonable further progress toward 
attainment of the CO standard. 

Santa Barbara County: O; Plan—The 
baseline and projected emission 
inventories and air quality data are 
adequate to support the control strategy. 
The control strategy is based on the 
EKMA model. The modeling analysis is 
adequate to support the control strategy 
except that it does not model the entire 
inventory. This deficiency is discussed 
in the Technical Support Document. 

The control strategy demonstration 
indicates that a 2.4 ton/day reduction 
from the 1979 emission baseline is 
required to attain the standard. This 
reduction will be achieved through 
implementation of the 1979 plan 
measures. Additional measures were 
adopted both prior to and as part of this 
plan revision. Emission reduction credit 
is not taken for them, however. The 
control strategy demonstrates 
attainment of the O, standard by 1984. 

Stationary source regulations for VOC 
sources covered by EPA's CTG 
documents have been previously 


submitted for inclusion in the SIP, 
except for minor deficiencies noted in 
the Technical Support Document. 

The plan includes a strategy that will 
be implemented so that there are annual 
incremental reductions in emissions 
which will provide for reasonable 
further progress toward attainment of 
the O; standard. 

South Coast Air Basin: Os Plan—The 
baseline and projected emission 
inventories and air quality data are 
adequate to support the control strategy. 
Certain minor deficiencies are discussed 
in the Technical Support Document. The 
control strategy is based on city-specific 
EKMA as a first-phase modeling/ 
screening tool. A trajectory-specific 
EKMA analysis was also conducted to 
determine the emission reductions 
required to achieve the standard and to 
estimate future ozone concentrations. A 
sophisticated phctochemical model was 
used to assess the effectiveness of the 
plan’s control strategy. The modeling 
analysis is adequate to support the 
control strategy. Minor deficiencies are 
noted in the Technical Support 
Document. 

The control strategy demonstration 
indicates that a 738 tons/day reduction 
in hydrocarbons and a 50 tons/day 
reduction in NO, are required to attain 
the ozone standard by 1987. Attainment 
is not projected by 1987 with an 
anticipated shortfall of 524 tons/day in 
voc. 

Stationary source control measures 
beyond those already adopted, and 
mobile source control measures, 
including TCMs, are needed to attain 
the standard. Additional measures have 
already been submitted for inclusion in 
the SIP and schedules for the adoption 
of other measures are included in the 
plan. Schedules for adoption and 
implementation of additional measures 
are as expeditious as practicable. The 
measures are detailed in the Technical 
Support Document. 

The plan contains a short-range 
strategy, consisting of 104 measures for 
implementation between 1982 and 1987. 
The strategy includes measures covering 
petroleum industries, power plants, 
surface coatings and solvent use, 
transportation system design, aviation 
and marine sources, energy 
conservation and vehicle emission 
controls. The air quality modeling 
analysis shows that implementation of 
all measures in the short-range strategy 
will reduce the peak ozone level from 
0.44 ppm in 1979 to 0.28 ppm in 1987. In 
addition, by 1987, first-stage air 
pollution episode days will be reduced 
by up to 30% and second-stage episodes 
reduced by 95%. 
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A long-range ozone control strategy is 
also included in the plan to indicate the 
direction the Air Basin would need to 
take to demonstrate attainment. No 
emission reductions are claimed for this 
portion of the plan which is offered only 
for consideration and further study. The 
long-range strategy falls into three 
areas: (a) energy use; (b) transportation 
and land use; and (c) new technology. 

The plan does not contain a 
technical/fiscal analysis leading to 
rejection of TCMs. EPA's evaluation 
indicates that a significant number of 
TCMs are listed in the plan as “not 
reasonably available” or available for 
use as offsets. However, based on 
substantial experience in both the South 
Coast and other urban areas in the 
country, these measures have been 
found by EPA to be reasonable and 
available, technically defensible and 
cost-effective. 

The plan does not include 
commitments to adopt all measures 
which are recommended for 
implementation between 1982 and 1987. 
In addition, the plan claims emission 
reduction credits for short-range 
strategy measures which may require 
state or federal enabling legislation prior 
to local enactment of the measure. The 
plan also claims emission reductions for 
short range strategy measures which 
assume promulgation of federal 
regulations although a notice of intent 
by the appropriate federal agency to 
promulgate such regulations has not 
been signed. 

Although all measures which appear 
reasonable and available for 
implementation should be identified 
along with associated emissions 
reductions, EPA cannot accept measures 
as part of the control strategy which are 
not accompanied by legal authority or 
commitments to implement. 

Although substantial progress toward 
attainment will occur, the requirement 
for reasonable further progress is not 
met since the control strategy does not 
provide for attainment by December 31, 
1987. 

CO Plan—The baseline and projected 
emission inventories and air quality 
data are adequate to support the control 
strategy. Minor deficiencies are 
discussed in the Technical Support 
Document. The controls strategy is 
based on a proportional roll-back model. 

The control strategy demonstration 
indicates that a 2168 tons/day reduction 
is required to attain the CO standard. 
Reductions through 1987 will be 
achieved through implementation of 
area source, on-road and off-road 
mobile source controls, including an 
inspection and maintenance program 
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and TCMs. Attainment of the CO 
standard is not projected by 1987 with 
an anticipated shortfall of 1127 tons/ 
day; however, the plan does provide for 
attainment of the standard by the year 
2000 through implementation of 
measures adopted between 1982 and 
1987. 

Measures in the control strategy are 
included as legally adopted measures, or 
schedules for adoption are included in 
the plan. Schedules for adoption are 
considered to be as expeditious as 
practicable. However, EPA finds that 
this portion of the CO plan is deficient 
for the same reasons identified for this 
portion of the ozone plan. 

Section 172(b) of the CAA requires the 
control strategy to provide for annual 
incremental reductions for reasonable 
further progress toward attainment of 
the CO standard. Althrough substantial 
progress toward attainment will occur, 
the requirement for reasonable further 
progress is not met since the control 
strategy does not provide for attainment 
by December 31, 1987. 

Stanislaus County: Os Plan—The 
baseline and projected emission 
inventories and air quality data are 
adequate to support the control strategy, 
with the exceptionof two deficiencies. 
Apparent discrepancies among the 
inventories and annual averages of 
emissions potentially could affect the 
adequacy of the control strategy. EPA 
anticipates that these issues will be 
resolved soon. (The deficiencies are 
discussed in the Technical Support 
Document.) The control strategy is 
based on the city-specific EKMA model. 
The modeling analysis is adequate to 
support the control strategy. 

The control strategy demonstration 
indicates that a 4.5 ton/day emission 
reduction from projected 1987 emissions 
is required to attain the standard. This 
reduction will be achieved through 
implementation of stationary source 
control mearuses (4.8 tons/day) and 
TCMs (0.18 tons/day). 

Stationary source control measures 
beyond those already adopted and 
TCMs are needed to attain the standard 
and are included in the plan. Either 
these aditional measures have already 
been submitted for inclusion in the SIP 
or schedules for their adoption are 
included in the plan. These measures 
are detailed in the Technical Support 
Document. The necessary commitments 
for adoption and implementation of the 
additional measures are as expeditious 
as practicable. 

The plan is deficient in not including 
documentation for the stationary source 
reductions. EPA anticipates that this 
issue will be remedied soon. This 
deficiency and one minor deficiency 


pertaining to TCMs are discussed in the 
Technical Support Document. 

The plan includes a strategy that will 
be implemented so that there are annual 
incremental reductions in emissions 
which will provide for reasonable 
further progress toward attainment of 
the Os standard. 

Ventura County: Os; Plan—The 
baseline and projected emission 
inventories and air quality data are 
adequate to support the control strategy. 
Certain minor deficiencies are discussed 
in the Technical Support Document. The 
control strategy is based on the city- 
specific EKMA model. The modeling 
analysis is adequate to support the 
control strategy. Minor deficiencies are 
noted in the Technical Support 
Document. 

The control strategy demonstration 
indicates that in the Oxnard Plain 
portion of the air basin a reduction of 
12.8 tons/day of VOC and 18.3 tons/day 
of NO, is required to attain the 
standard, while in the Ojai Valley 
portion of the air basin a reduction of 1.7 
tons/day of VOC and 5.3 tons/day of 
NO, is required. Reductions will be 
achieved through implementation of an 
inspection and maintenance program, 
stationary source control measures, and 
TCMs. The total emission reductions 
achieved by 1987 from measures 
contained in the plan is estimated to be 
6.6 tons/day for VOC and 16.0 tons/day 
for NO,. However, despite 
implementation of all adopted measures, 
the ozone standard will not be attained. 
The plan does indicate that the 
nonattainment area can attain an ozone 
level of 0.13 ppm sometime after 1987 if 
all measures contained in the plan are 
implemented. 

Stationary source measures beyond 
those already adopted and mobile 
source control measures, including 
TCMs, are needed to attain the standard 
and are addressed in the plan. 
Additional measures have already been 
submitted for inclusion in the SIP and 
schedules for the adoption of other 
measures are included in the plan. 
These measures are detailed in the 
Technical Support Document. The 
necessary commitments for adoption 
and implementation of control measures 
are included in the plan, and the 
schedules for adoption and 
implementation of the additional 
measures are as expeditious as 
practicable. 

Three of the control measures 
contained in the plan are intermittent, 
voluntary control measures. One 
additional measure is an intermittent 
control, but it is mandatory. Adequacy 
of any control strategy is partially 
dependent upon verifiable claimed 


emission reductions, with supportable 
technical analysis and documentation. 
In any case, Section 123 of the Clean Air 
Act prohibits allowing the degree of 
emission reduction which is necessary 
to attain standards to be affected by 
“intermittent controls of air pollutants 
varying with atmospheric conditions.” 
Even if such measures were made 
mandatory, and legally enforceable, 
problems related to the unreliability or 
verification of methods of predicting 
atmospheric conditions would need to 
be overcome. 

The transportation control portion of 
the plan fails to provide adequate 
documentation for the limited extent of 
implementation of the Section 108(f) 
measures contained in the plan. EPA's 
analysis indicates that, without a 
technical basis for rejection, the limited 
coverage and voluntary nature of 
several transportation control measures 
included in the plan do not represent an 
acceptable demonstration of 
implementing all reasonable and 
available measures. 

Although substantial progress toward 
attainment will occur, the requirement 
for reasonable further progress is not 
met since the control strategy does not 
provide for attainment by December 31, 
1987. 

Lake Tahoe Basin: CO Plan—This 
notice evaluates that Lake Tahoe Basin 
Plan for its adequacy in demonstrating 
attainment of the CO standard in the 
California portion of the Basin, since 
only this area was granted an extension 
to 1987. EPA is deferring action on the 
plan as its pertains to the Nevada 
portion of the Basin. 

The baseline emission inventory, air 
quality data, and modeling analyses are 
adequate to support the control strategy. 
The control strategy demonstration 
indicates ambient air quality reductions 
at each modeled site resulting from the 
control measures. These reductions are 
achieved through adoption and 
implementation of an I/M program and 
TCMs. Emission reduction credits are 


‘taken for both non-resident vehicles 


subject to the I/M program in the six 
urbanized areas of California and for 
resident vehicles in El Dorado County. 
The control strategy demonstrates 
attainment of the CO standard by 1987. 
Certain of these control measures are 
included as legally adopted measures; 
schedules for adoption are also included 
in the plan. For I/M, the legal authority 
for the non-resident program is the 
California legislation discussed earlier 
in this notice. The Tahoe Regional 
Planning Compact (Pub. L. 96-511) gives 
the Tahoe Regional Planning Agency the 
authority to develop an I/M ordinance 





for the Basin. The plan specifies that the 
Tahoe program will be similar to the one 
being developed for the California 
urbanized areas. 

Necessary commitments for adoption 
and implementation of the various 
control measures are included, and their 
schedule for adoption is considered to 
be as expeditious as practicable. The 
State has committed to providing the 
remaining required evidence of control 
measure adoption and implementation 
schedules. Therefore, the 1979 plan 
conditions for TCMs, resources, and 
evidence of adoption and 
implementation schedules contained in 
EPA's June 23, 1982 final rulemaking 
notice {47 FR 27065) will be satisfied. In 
addition, the conditional approval 
contained in the final rulemaking notice 
which related to Basic Transportation 
Needs has been satisfied in the 1982 SIP 
revision. 

The plan does not presently include 
annual incremental reductions in 
emissions that would provide for 
reasonable further progress towards 
attainment of the CO standards. The 
State will submit a revised 
demonstration in the final plan. 


Proposed Actions 

Based on EPA’s review of California’s 
September 17, 1982 submittal regarding 
motor vehicle I/M, it is proposed that 
the following actions be taken: 

1. The September 17, 1982 submittal is 
proposed to be approved and 
incorporated into the SIP as meeting all 
the I/M requirements of the 1979 plans 
(except for the implementation 
schedule) since it strengthens the 
control requirements of the SIP. 

2. The implementation schedule is 
proposed to be disapproved since it 
does not require program start-up by 
December 31, 1982. This would result in 
a continuation of the existing 
moratorium on the construction of new 
or modified major sources of O; and/or 
CO in the San Francisco Bay Area Air 
Basin, Fresno County, Sacramento 
Metropolitan Area, San Diego County, 
South Coast Air Basin and Ventura 
County. 

3. It is proposed that the California 
I/M program is adequate to satisfy the 
I/M requirements for the 1982 SIP 
revision, provided the ten elements for a 
fully approvable I/M program are 
submitted prior to EPA's final action on 
the 1982 SIP revisions. Failure to submit 
the ten elements could result in plan 
disapproval. 

Based on evaluation of the draft 1982 
SIP revisions, EPA is proposing to take 
the following actions on the 1982 SIP 
revisions under the procedure of 
“parallel processing”: 


1. All portions of California's 1982 SIP 
revisions are proposed to be approved 
and incorporated into the SIP (except as 
noted below), since they update the SIP 
data base, provide new control 
measures which are needed to attain the 
NAAQS, and meet other specific 
requirements of Part D of the Act. 
—Intermittent control measures 

identified in the Ventura County plan 

as R-38/N-16 (No Use Day), R-39/N- 

17 (No Drive Day), R-40 (No Spray 

Day) and R-41/N-16 (Stationary 

Source Curtailment) are proposed to 

be disapproved, since they are 

inconsistent with Sections 110 and 123 

of the Act. 

—Control measures contained in the 
South Coast Air Basin plan which are 
not accompanied by (1) certification 
of legal authority to implement the 
measures, (2) a commitment by the 
appropriate agency to implement the 
measures, and (3) evidence that 
adequate funding will be available to 
implement the measures, are proposed 
to be disapproved, since they are 
inconsistent with Section 110 of the 
Act and 40 CFR Part 51. 

2. Overall, the 1982 SIP revisions for 
the following areas are proposed to be 
approved as meeting the requirements of 
Part D of the Act, except for the 
deficient plan elements noted. Remedies 
for the noted deficiencies must be 
submitted to EPA prior to final approval 
of the plans. Failure to remedy the 
deficiences could result in disapproval 
of the overall plan. 

San Francisco Bay Area Air Basin (Os 
and CO): 

—The CO plan lacks adeaute 
documentation to support the 
attainment demonstration. 

—The CO plan lacks documentation of a 
process for determining reasonable 
further progress. 

North Central Coast Air Basin (O;): 

The plan does not include a 
demonstration that reasonable further 
progress will be met. 

San Diego County (O3) and (CO): 
—The plans lack the necessary evidence 
of adoption of the control measures. 
—The plans lack documentation for the 

attainment demonstrations (including 

a modeling analysis for CO). 

San Joaquin County (Os and (CO}: 

Santa Barbara County (O;): 

-The attainment demonstration is not 
based on an adequate modeling analysis 


since the tidelands portion of the 


inventory was excluded. 
Stanislaus County (Os) : 

—The emission inventory may not be 
adequate to support the attainment 
demonstration. 
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—The plan lacks documentation for the 
estimates of stationary source 
emission reductions. 


Tahoe Interstate Air Basin (CO) : 


—The plan lacks evidence of lecal 
agency commitment to the 
recommended control measures. 

—The plan lacks an adequate 
demonstration of reasonable further 
progress. 

3. Overall, the 1982 SIP revisions for 
the following areas are proposed to be 
disapproved, since they fail to satisfy 
the following requirements of Part D of 
the Act: 1) the plans fail to demonstrate 
attainment of the standards by 
December 31, 1987; 2) the plans do not 
provide for reasonable further progress; 
and 3) the plans do not contain adequate 
justification for the rejection of certain 
TCM's listed under Section 108(f) of the 
Act. 


Fresno County (Os and CO). 
Sacramento Metropolitian Area (Os). 
South Coast Air Basin (Os and CO). 
—Ventura County (Os). 

4. Elements of the 1982 SIP revisions 
and additional information received on 
VOC regulations satisfy the following 
conditions of approval of the 1979 SIP 
revisions. It is proposed that these 
conditions be removed upon final action 
on the 1982 SIP revisions. 

Fresno County: 

—TCM commitments 

Sacramento Metropolitan Area: 

—TCM commitments 

San Joaquin County: 

—TCM commitments. 

Stanislaus County: 

—Rule 410 deficency. 

Ventura County: 

—Rule 74.3 deficiency. 

Lake Tahoe: 

—Resource commitments to implement 
the plan. 
—Commitment to Basic Transportation 

Needs. 

—TCM commitments. 

If the major deficiencies listed above 
in item 3 are not remedied before EPA 
takes final action, EPA is proposing to 
disapprove the four 1982 SIP revisions, 
Under Section 110(a){2)(1) and 40 CFR 
52.24 (1981), disapproval would trigger 
contiunation of a moratorium on the 
construction and modification of major 
stationary sources of O; and/or CO in 
the nonattainment areas. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176(a) and 316(b) of the Act. 
Under Section 176(a), EPA and the 
Department of Transportation must limit 
funds for air quality planning and 
transportation projects in any 
nonattainment area where 
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transportation control measures are 
necessary for attainment and where 
EPA finds that a state has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has the discretion to limit 
sewage treatment funding in similar 
circumstances. EPA will publish a 
separate notice of proposed rulemaking 
and provide an opportunity for comment 
before imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Interested parties are invited to 
comment on all aspects of these 
proposed actions regarding the 
California SIP. Comments should be ~ 
submitted to the EPA Region 9 Office. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 


List of Subjects in 40 CFR Part 52 


. Air pollution control, 
Intergovernmental relations, Ozone, 
Sulfur oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 

Authority: Sections 110, 123, 129, 171-178 
and 301{a) of the Clean Air Act, as amended 
(42 U.S.C. 7410, 7423, 7429, 7501 to 7508 and 
7601(a)). 

Dated: November 30, 1982. 

Sonia F. Crow, 

Regional Administrator. 

[FR Doc. 83-2447 Filed 2-2-83; 8:45 am} 
BILLING CODE 6560-50-M 


40 CFR Part 52 
{EPA Action MO 999; A-7-FRL 2261-3) 


Approval and Promuigation of 
implementation Plans: State of 
Missouri; 1982 Ozone and Carbon 
Monoxide Attainment Plan 


AGENCY: Environmental Protection — 
Agency (EPA). 
ACTION: Proposed rulemaking. 


SUMMARY: The Clean Air Act requires 
that all states which received an 
extension beyond December 31, 1982, to 
attain either the ozone or carbon 
monoxide standards submit a revised 
plan by July 1, 1982, showing that the 
standards would be attained by 
December 31, 1987. The State of 
Missouri has submitted a draft plan for 
the St. Louis area. EPA is proposing to 
disapprove this plan. The plan contains 


numerous deficiencies including a 
failure to demonstrate attainment of the 
ozone standard, an inadequate 
inspection and maintenance program for 
motor vehicles, inadequate controls on 
stationary sources and other 
deficiencies. Disapproval of the plan 
would result in a moratorium on the 
construction and modification of major 
stationary sources of ozone and carbon 
monoxide in the nonattainment areas. 
Restrictions on funds for air quality 
planning and transportation projects 
could follow. 

EPA is soliciting comments on its 
proposed action. 

DATE: Comments must be received on or 
before March 21, 1983. 

ADDRESSES: Comments should be 
addressed to Mr. Wayne G. Leidwanger, 
Air Branch, Environmental Protection 
Agency, 324 East 11th Street, Kansas 
City, Missouri 64106. Copies of the 
state’s submission and EPA’s technical 
evaluation are available during normal 
business hours at the preceding address 
as well as at the following locations: 
Missouri Department of Natural 
Resources, 1101 Rear Southwest 
Boulevard, Jefferson City, Missouri 
65101; East-West Gateway Coordinating 
Council, 112 North Fourth Street, St. 
Louis, Missouri 63102. 

FOR FURTHER INFORMATION CONTACT: 
Wayne Leidwanger at (816) 374-3791 
(FTS 758-3791). 

SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 
added a new Part D to Title I of the Act. 
(Sections 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95- 
95). Under this Part, the states had to 
revise their State Implementation Plans 
(SIPs) for all nonattainment areas and 
submit the revisions to EPA by January 
1, 1979. The revised plan had to provide 
for attainment by December 31, 1982, 
unless the State demonstrated that it 
could not attain either the ozone or 
carbon monoxide (CO) standard by that 
date (Sections 172(a)(1), 172(a)(2)). 

If EPA approved this demonstration, 
the attainment date for ozone or CO 
could be extended up to December 31, 
1987, and the State could defer 
compliance with certain of the Part D 
planning requirements. States receiving 
such extensions were to submit a 
second SIP revision that provides for 
attainment by the approved attainment 
date and complies with all of the Part D 
requirements (Section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodifed), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 


5085 


“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
20372).! 

The State of Missouri submitted an 
initial SIP revision for the St. Louis 
ozone and CO nonattainment areas in 
July 1979. The State requested that EPA 
extend the attainment date for the 
standards in this area until December 
31, 1987. EPA approved this request and 
conditionally approved the initial plan 
revision on April 9, 1980 (45 FR 24140). 
(EPA gave final approval to this initial 
plan revision on June 10, 1982 (47 FR 
25143) after the conditions had been 
fulfilled.) 

This draft is the subject of today’s 
notice. On December 28, 1982, Missouri 
submitted its final 1982 plan. EPA is 
currently reviewing Missouri's final 
submittal. The final submittal may 
address some of the major issues raised 
in today's notice. Once EPA completes 
its review, EPA will either publish a 
notice of final rulemaking on the 
revisions discussed in today’s notice or 
will publish a revised notice of proposed 
rulemaking if the final submittal differs 
significantly from the draft submittal. 

EPA’s review of the State’s draft 
submittal is divided into three main 
discussions. 

A. the ozone SIP, 

B. the carbon monoxide SIP, and 

C. the additional requirements set out 
in EPA guidance, including conformity 
of federal actions, consultation with 
State and local officials, and the effect 
assessment, 


A. The Ozone SIP 


Ozone is formed from various 
precursors, primarily oxides of nitrogen 
and a class of hydrocarbons called 
“reactive volatile organic compounds” 
(VOCs). VOC emissions are controlled 
to reduce ozone concentrations. 

The St. Louis nonattainment area 
includes the City of St. Louis and St. 
Charles, Franklin, Jefferson and St. 
Louis Counties in Missouri and 
Madison, Monroe and St. Clair Counties 
in Illinois. (Today's notice addresses 
only the Missouri plan; EPA will publish 
a separate notice on the Illinois SIP.) 
The ozone modeling analysis for the 
nonattainment area claims that a 24.9 
percent emission reduction will be 
needed to eliminate violations of the 
ozone standard. The draft Missouri 1982 
SIP combines a mix of stationary and 


*EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67182). 





mobile source strategies to achieve the 
reduction. 

EPA's review of the ozone SIP is 
divided into seven sections: 


—Enmission Inventory 

—Air Quality Data 

—Modeling Analysis and the Emission 
Reduction Target 

—-Stationary Source Controls 

—Inspection and Maintenance Program 

—Transportation Control Measures 

—Reasonable Further Progress and the 
Attainment Demonstration. 


1. Emission Inventory 


Section 172{b){4) of the Clean Air Act 
requires the SIP to contain a 
comprehensive, accurate and current 
inventory of actual emissions. In the 
case of the ozone plan, an inventory of 
volatile organic compounds (VOC) is 
necessary for projecting attainment of 
the ozone standard of 0.12 ppm. Also 
required for the modeling analysis is an 
inventory of NO, emissions. These 
emission inventories should be prepared 
for a 1980 base year and projected to a 
date that will, at a minimum, include the 
anticipated yeer of attainment (46 FR 
7184, January 22, 1981). 

The Missouri SIP provides a base year 
1980 emission inventory and projects 
emissions through 1987, the anticipated 
year of attainment. Typical summer 
weekday emission rates are reported for 
stationary and area sources, the latter 
including mobile sources. The SIP shows 
1980 VOC emissions to be 315,030 kg/ 
day in the Missouri portion of the ozone 
nonattainment area and projects those 
emissions to be reduced to 244,290 kg/ 
day without enactment of any additional 
control measures. 

Stationary, area and mobile sources 
are quantified in the SIP. All stationary 
sources whose emissions were greater 
than 40 TPY in 1980 are specifically 
identified. The East-West Gateway 
Coordinating Council used EPA's 
MOBILE-2 emission factor program to 
determine mobile source emissions. 
East-West Gateway is the lead planning 
agency designated under Section 174 of 
the Clean Air Act. East-West Gateway 
and the Missouri Division of 
Employment Security provided the 
bases foir projecting future emissions. 
Documentation of the methodology 
employed in developing the emission 
inventory is contained in the SIP. 

EPA believes the emission inventory 
was prepared in accordance with the 
applicable guidelines. - 

Proposed Action: EPA proposes to 
approve the emission inventory as 
meeting the requirements of Section 


172(b)(4). 


2. Air Quality Data 


For the 1982 SIP, requires the most 
recent three years of air quality data to 
be used in the modeling analysis. 
Generally, this should include all data 
collected through the third quarter of 
1981 (46 FR 7189, January 22, 1981). 

The Missouri SIP provides a summary 
of the ozone monitoring data for a five- 
year period ending with the third 
quarter of 1981. (Only the last three 
years of data were used in the modeling 
analysis.) The highest last three years of 
data were used in the modeling 
analysis.) The highest ozone value 
recorded during the last three years was 
0.12 ppm on September 11, 1979; a 
number of exceedances of the standard 
of 0.12 ppm were recorded each year 
from 1979 to 1981. The “design day”, i.e., 
the day on which the modeled control 
requirement is based, is also attributed 
to September 11, 1979, at another 
monitoring site where the ozone level 
was recorded as 0.188 ppm. 

EPA believes that the SIP provides 
sufficient quality assured monitored 
ozone data on which to develop a 
control strategy. 

Proposed Action: EPA proposes to 
approve the air quality data for use in 
the modeling analysis. 


3. Modeling Analysis and Emission 
Reduction Target 


In its policy on the 1982 SIPs, EPA 
specified the minimum acceptable 
models which the states could use in 
preparing their SIPs. EPA noted the 
inability of simple models, such as 
linear or proportional rollback, to 
adequately consider chemical kinetics 
and meteorological parameters. 
Accordingly, EPA required the use of 
more sophisticated models. 
Photochemical dispersion models have 
the greatest potential for evaluating the 
effectiveness of ozone control strategies. 
However, EPA recognized that these 
models were very data intensive. 
Therefore, EPA recommended the use of 
city-specific EKMA (Empirical Kinetic 
Modeling Approach) for the 1982 ozone 
plans (46 FR 7190, January 22, 1981). 
EKMaA is less data intensive but still 
considers meteorological influences and 
atmospheric chemistry. By encouraging 
each state to use city-specific EKMA, 
consistency among the states having to 
demonstrate attainment by 1987 could 
be achieved. 

The State of Missouri chose to use 
city-specific EKMA for its 1982 ozone 
SIP. The state’s modeling shows the 
control requirement to be 38.5 percent. 
As described below, the state takes 
credit for certain emission reductions 
which allows the control requirement to 
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be reduced to 24.9 percent. However, a 
review of the state’s modeling revealed 
a number of instances in which the state 
deviated from EPA's guidelines without 
adequate justification. These 
modifications are summarized below; 
for a complete discussion of the issues, 
the reader should consult EPA's 
technical support document. 

The state modified the modeling by 
halting the simulation at the time of 
observed ozone maxima. EPA does not 
believe this is proper because it can 
result in an under-predicted control 
requirement, Because this modification 
may have altered the predicted control 
requirement for each day modeled, the 
choice of the particular design day, i.e., 
the level of control needed to achieve 
the standard, may have been affected 
also. 

The state did not treat mixing heights 
consistent with EPA’s policy. The initial 
mixing height, maximum mixing height 
and the time of the maximum mixing 
height are variables in the modeling. An 
initial mixing height which is too low 
can cause the model to under-predict the 
control requirement. 

Missouri modeled for an ozone 
standard of 0.124 ppm. A monitored 
value of this level would be reported as 
0.12 ppm and not be considered a 
violation. However, the model is not 
sufficiently accurate to judge the third 
significant digit. The state’s use of 0.124 
serves to consistently lower the control 
requirement for each day modeled. 

Missouri also takes credit for a 
reduction in future ozone transported 
from upwind areas by arguing that St. 
Louis is downwind from a number of 
nonattaiment areas. Some reduction in 
future ozone aloft is expected. However, 
EPA does not believe St. Louis meets the 
criteria that would allow extra credit for 
a reduction in future ozone levels in 
upwind noattainment areas. The St. 
Louis area is not close te a large number 
of ozone nonattainment areas such as 
occurs in the northeastern United States 

The SIP indicates that adequate 
NMOC and NO, data were not gathered. 
These data are important elements of 
the modeling analysis. Without these 
data, the state had to make assumptions 
regarding the NNYOC/NO, ratio. The 
state selected a ratio from the mid-1970s 
from an EPA study (the Regional Air 
Pollution Study) and then adjusted it 
downward on the basis of VOC 
emission reductions which occurred 
between 1977 and 1980. The year 1977 
was the base year inventory for the 1979 
SIP. The state increased the 1977 
emission inventory without providing 
any documentation thereby allowing a 
greater credit to be taken. EPA does not 
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believe that the state has provided 
evidence that such emission reductions 
actually occurred. Adjusting the NMOC/ 
NO, ratio downward results in a lower 
control requirement. 

The state then further adjusted its 
modeled contrel requirement of 38.5 
percent by taking credit for emission 
reductions between 1979 and 19380. The 
credit (13.6 percent) is based on a 
straight-line interpolation between the 
1977 and 1980 emission inventories. The 
state’s emission reduction target then 
becomes 24.9 percent as applied to the 
1980 emission inventory. As noted 
previously, the state has not provided 
documentation that the emission 
reductions between 1977 and 1980 
actually occurred. 

Proposed Action: EPA proposes to 
disapprove the modeling and the 
emission reduction target. EPA 
specifically solicits comments on the 
modifications the state made to the 
modeling and to the emission reduction 
target. 


3. Stationary Source Control 


Section 172(b}{3) of the Clean Air Act 
requires states to adopt Reasonably 
Available Control Technology {RACT). 
Therefore, as part of the 1982 submittal, 
states must include RACT for: [1) all 
sources of VOCs covered by a Control 
Technique Guideline [CTG) and {2) all 
remaining major stationary sources of 
VOCs with the potential to emit more 
than 100 tons of VOC per year (250 kg/ 
day). EPA requires that the submittal 
either include legally enforceable 
measures to implement RACT for these 
sources, or else document the State's 
determination that the existing level of 
control represents RACT for each of 
these sources (46 FR 7186, January 22, 
1981). 

The State of Missouri has satisfied the 
first requirement; that is, it has adopted 
RACT regulations for all VOC sources 
for which EPA has issued a CTG. (For a 
listing of previous EPA actions on 
Missouri's RACT rules, the reader 
should consult EPA's technical support 
document.) 

The Missouri SIP identifies 18 major 
sources which are not covered by 
previous RACT regulations. Missouri 
has determined that control of emissions 
from nine of these sources is not 
reasonable considering available 
technology and the cost of control. 

The SIP presents proposed Rule 10 
CSR 10-5.360, Control of Emissions from 
Polyethylene Bag Sealing Operations, 
which would apply to two sources. The 
rule would require sources to control no 
less than 65 percent of the uncontrolled 
VOC emissions. The rule allows sources 
to use exempted solvents in place of 


add-on controls. Certain solvents have 
been exempted from control by EPA 
because they do not contribute to the 
formation of ozone in the atomosphere. 
However, EPA discourages their use 
because they may contribute to 
stratospheric ozone depletion. State 
officials and sources are advised of the 
possibility of future regulatory action to 
control these compounds. Nevertheless, 
EPA believes Rule 10 CSR 10-5.360 does 
represent RACT. 

The SIP states that one source will 
limit its emissions in accordance with 
Rule 10 CSR 10-6.100, Alternate 
Emission Limit, which was submitted to 
EPA as a SIP revision on November 17, 
1982. This rule would not require RACT 
but only provide a procedure to 
“bubble” the required reductions at the 
source. The SIP does not demonstrate 
that RACT wiil be met. Without this 
demonstration, EPA cannot evaluate the 
emission reductions which are being 
claimed. EPA is proposing action in a 
separate notice on Rule 10 CSR 10-6.100 
because the rule will apply to numerous 
sources and because EPA has other 
criteria by which to judge the 
approvability of the rule. If EPA 
approves Rule 10 CSR 10-6.100, the 
source and the state may agree to be an 
alternate emission reduction plan 
without EPA's review as long as it meets 
the requirements for RACT. However, 
the 1982 SIP is deficient in that it does 
not provide this RACT demonstration. 

Permit conditions have been used to 
limit the emissions of one source to less 
than 250 kg/day. EPA believes such an 
approach is acceptable but notes that 
the permit was not submitted with the 
SIP. EPA understands the permit to be 
an operating permit issued under a 
permit program which is not part of the 
SIP. Therefore, the permit must be 
incorporated into the SIP to be 
enforceable by EPA. EPA believes this is 
a significant deficiency. 

For four of the emission sources, the 
state has committed to schedules for 
adopting RACT by August 1983. There is 
also a commitment by the state to adopt 
addition RACT requirements within 12 
months of EPA issuing a CTG. EPA 
believes these schedules represent firm 
commitments from the state to 
expeditiously meet the RACT 
requirement. 

One major source of VOC emissions 
is not covered by any existing or 
proposed RACT rule nor is there a 
schedule for adopting an enforceable 
RACT requirement. 

EPA believes the state has only 
partially met the requirement for RACT 
on major stationary sources. 

Proposed Action: EPA proposes to 
approve Rule 10 CSR 10-5.360 and the 


5087 


schedules for adopting additional RACT 
requirements by August 1983. EPA 
proposes to disapprove the SIP because 
it fails to demonstrate that RACT will be 
required on all major sources. 


4. Inspection and Maintenance {1/M) 
Program 


All major urban areas that needed an 
extension beyond 1982 to attain a 
standard for ozone or CO were required 
to include a vehicle I/M program as a 
portion of the 1979 SIP revision (Section 
172(b)(11) of the Clean Air Act). l/M is a 
program whereby motor vehicles receive 
periodic inspections to assess the 
functioning of their exhaust emission 
control systems. Vehicles which have 
excess emissions must then undergo 
mandatory maintenance. 

EPA evaluated and conditionally 
approved the I/M portion of Missouri's 
1979 SIP revision on April 9, 1980, at 45 
FR 24140. The state later submitted a 
specific schedule for implementing 1/M 
in St. Louis by December 31, 1981. That 
submission was approved by EPA on 
March 16, 1981, at 46 FR 16895 as 
fulfilling one of the conditions for EPA’s 
approval of the 1979 SIP. The other 
condition required the state to submit to 
EPA a report on the recommended type 
of I/M program and other details. On 
August 27, 1981, (46 FR 43139) EPA 
noted that the state had submitted the 
report and had fulfilled the condition. 
However, EPA took no action on the 
specific recommendations in the report. 
EPA noted that the state would have to 
submit a SIP revision in 1982 addressing 
the requirements for an I/M program. 

The 1982 SIP revision must include: (1) 
The rules and regulations for 
implementing an I/M program that will 
meet the minimum requirements for 
emission reduction, and {2) 
commitments to other needed 
details. (However, I/M elements already 
submitted and approved as part of an 
earlier SIP submittal need not be 
submitted again.) The 1982 SIP policy 
published on January 22, 1981, discusses 
these requirements at 46 FR 7186. 

The Missouri plan presents a revised 
schedule calling for implementation of a 
decentralized mandatory I/M program 
in St. Louis by December 31, 1983. EPA 
required that decentralized programs 
commence by December 31, 1981. The 
schedule in the plan does not comply 
with EPA's requirements. 

The SIP contains proposed Rule 10 
CSR 10-5.380, Motor Vehicle Emissions 
Inspections. This rule sets the date for a 
mandatory 1/M program after January 1, 
1984, and therefore, it does not comply 
with EPA's policy. 





The SIP is also deficient in that it does 
not contain inspection test procedures, 
licensing requirements for inspection 
stations, emission analyzer 
specifications and maintenance/ 
calibration requirements, quality control 
and audit and surveillance procedures, 
and procedures to assure that 
noncomplying vehicles are not operated 
on the public roads. The SIP does not 
include any of the relevant rules and 
regulations of the State Highway Patrol 
and the Department of Revenue. These 
two agencies are responsible for 
implementing the program. 

The SIP does contain a public 
awareness plan for the I/M program. 
EPA believes this element meets the 
requirements of the 1982 SIP policy. 

The SIP also fails to demonstrate that 
the I/M program will meet the 
requirement for RACT. EPA has 
specified that I/M programs must 
achieve a 35 percent reduction in 
exhaust emissions from light-duty 
vehicles as calculated by MOBILE-2. 
The State has not made this 
demonstration. 

Proposed Action. EPA proposes to 
disapprove the 1982 ozone SIP and Rule 
10 CSR 10-5.380 because the plan does 
not contain the necessary commitments 
and elements for an I/M program. 


5. Transportation Control Measures 
(TCMs) 

The 1982 SIP must include: (1) An 
updated emission reduction target for 
the transportation sector, (2) all 
reasonably available TCMs, (3) 
commitments to implement TCMs, (4) 
measures to meet basic transportation 
needs, (5) public participation activities, 
(6) a TCM monitoring plan, (7) 
conformity procedures and (8) a 
contingency plan. The reader should 
consult the 1982 SIP policy at 46 FR 7187 
on January 22, 1981, for a full discussion 
of these requirements. 

The East-West Coordinating Council 
has adopted a transportation plan which 
EPA believes meets the above 
requirements. However, the state has 
not fully incorporated the plan into the 
SIP. In particular, the state has not 
included East-West Gateway's review 
of individual TCMs including the 
justification for not adopting difficult 
measures, the discussion of basic 
transportation needs, the monitoring 
and contingency plans, and the 
description of the transportation 
planning process. Without these 
elements the SIP is deficient in meeting 
the requirements of Section 172 and 
Section 110 of the Clean Air Act. 

Proposed Action: EPA proposes to 
disapprove the 1982 ozone SIP because 
it does not contain the necessary 


elements of a transportation control 
program. 


6. Reasonable Further Progress and the 
Attainment Demonstration 


Sections 172 (a)(2) and (b)(3) of the 
Clean Air Act require that the ozone 
standard be attained as expeditiously as 
practicable, but not later than December 
31, 1987, and that in the interim, 
reasonable further progress (as defined 
in Section 171) be shown in achieving 
emission reductions. No extension 
beyond December 31, 1987, is available. 


-Furthermore, as described in EPA's 1982 


SIP policy, the annual emission 
reductions must at least equal the 
emission reductions that would be 
achieved through a linear attainment 
program (46 FR 7187, January 22, 1981). 
e Missouri SIP projects a 27.8 
percent reduction in emissions as a 
result of RACT on stationary sources, 
the I/M program, the TCMs and the 
Federal motor vehicle control program. 
The state further claims a 2.9 percent 
margin for growth by comparing the 
projected emission reductions against 
the emission reduction target (24.9 
percent). However, EPA believes the 
modeling and the control requirement 
are inadequate and that the emission 
reductions should be substantially 
higher. Consequently, the state’s plan 
fails to demonstrate that the ozone 
standard will be attained. It also fails to 
demonstrate that the annual emission 
reductions will at least equal the 
emission reductions that would be 
achieved through a linear attainment 
program based on a substantially higher 
emission reduction target. The SIP does 
not show reasonable further progress. 
Proposed Action: EPA proposes to 
disapprove the 1982 SIP because it fails 
to demonstrate attainment of, and 
reasonable further progress towards 
attaining, the ozone standard. 


B. Carbon Monoxide (CO) 


CO violations are caused primarily by 
automobile emissions. They generally 
occur in the areas around major 
intersections, or in central business 
districts, where vehicles tend to idle for 
relatively long periods. EPA calls these 
problem areas “hot spots.” 

The state submittal contains a 
detailed modeling analysis which 
demonstrates attainment of the CO 
standard at local “hot spot” 
intersections. It also contains a 
demonstration of reasonable further 
progress (RFP) where the state modeling 
indicated violations. Today's notice 
discusses both of these sections as well 
as the requirements for stationary 
source controls, an I/M program and 
transportation control measures. 
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1. Hotspot Analysis 


The APRAC-2 CO diffusion model 
using MOBILE-2 emission was used to 
project future CO concentrations. This is 
the EPA-approved model as specified in 
the 1982 SIP policy. The model predicted 


_ maximum 1-hour CO concentrations at 


201 receptor sites in the region. With 
transportation control measures, an I/M 
program and the Federal motor vehicle 
control program, the maximum 1-hour 
CO concentration is predicted to be 8.8 
ppm. Compared to the CO standard of 
35 ppm, this shows the area will attain 
the 1-hour standard. The SIP also shows 
that the predicted 8-hour concentration 
for 1987 will be 6.2 ppm. This compares 
favorably to the standard of 9.0 ppm. 

Proposed Action: EPA proposes to 
approve the hotspot analysis. 


2. Reasonable Further Progress (RFP) 


The SIP demonstrates that the CO 
standard will be attained through the 
implementation of the federal motor 
vehicle control program, an I/M 
program, and the TCMs. The SIP shows 
that annual emission reductions will 
occur as a result of these programs. The 
modeling demonstrated that the 
standard will be attained. With an I/M 
program and the TCMs, progress in 
attaining the standard will occur even 
faster than what would be accomplished 
by the Federal motor vehicle control 
program. 

Proposed Action: EPA proposes to 
approve the demonstration of 
reasonable further progress. 


3. Stationary Source Controls 


There is some uncertainty regarding 
the contribution of stationary sources to 
the nonattainment problem. Stationary 
sources cannot be factored into the 
APRAC model. EPA’s policy is that all 
stationary sources which emit more than 
1000 (or 2500 kg/day) must comply with 
the requirement for RACT is specified 
by Section 172 of the Clean Air Act (46 
FR 7186, January 22, 1981). This policy 
will insure that the stationary source 
contribution to the CO problem, 
although usually small in comparison to 
the mobile source sector, will be 
minimized. 

The Missouri SIP indicates that there 
are three sources which emit greater 
than 2500 kg/day. EPA agrees that 
control of emissions from two sources is 
not considered practical. 

The emissions from the third source 
are estimated at 56,270 kg/day in 1980 
and are projected to decline to 17,393 
kg/day in 1983. The SIP indicates that 
this source will be installing a control 
system which will meet the requirement 
for RACT. However, there is no RACT 
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demonstration and no regulation to 
enforce the emission reductions. 
Consequently, the SIP is deficient in that 
it does not demonstrate that the 
requirements of Sections 172(b) (3) and 
(10) will be met, ie, RACT and a 
mechanism for enforcement. 

Proposed Action: EPA proposes to 
disapprove the CO plan because it does 
not meet the requirement for RACT on 
all sources whose emissions are greater 
than 2500 kg/day. 


4, Inspection and Maintenance Program 
and Transportation Control Measures 


As explained previously, EPA granted 
an extension through 1987 for 


attainment of the CO standard in the St. 


Louis area. Therefore, Section 172(b}({11) 
requires that the CO plan contain the I/ 
M and TCM measures previously 
discussed in the context of the ozone 
plan. 

Proposed Action: EPA proposes to 
disapprove the CO plan because it 
contains the same deficiencies 
described for the ozone plan. 


C. Additional Requirements 
1. Conformity of Federal Actions 


Section 176(c) of the Clean Air Act 
requires that all Federal activities 
conform to the SIP. In addition, the SIP 
must identify to the extent possible, the 
direct and indirect emissions associated 
with major Federal actions. (See 46 FR 
7188, January 22, 1981.) 

The SIP indicates that the state has 
reviewed this matter. No major Federal 
actions have been identified which 
would have an appreciable affect on the 
population of the St. Louis area. The SIP 
further names the East-West Gateway 
Coordinating Council as the responsibile 
agency for assuring regional consistency 
and conformity with the SIP. 

Proposed Action: EPA proposes to 
approve the 1982 SIP as meeting the 
requirements for conformity of Federal 
action. 


2. Public Participation and Consultation 
with State and Local Officials 


The SIP provides evidence of an 
extensive public participation program 
which meets the requirements of Section 
121 of the Clean Air Act. The Easi-West 
Gateway Coordinating Council is the 
designated lead planning agency under 
Section 174 of the Act. A memorandum 
of understanding among ithe responsible 
agencies was developed for the purpose 
of defining the roles and responsibilities 
for the 1982 SIP. That document is 
provided in the SIP. 

Although the state has not yet 
provided documentation of the public 
hearings, the requirements of 40 CFR 


51.4 have likely been met. The state 
provided adequate notice and held two 
public hearings on the'1982 SIP. 

Proposed Action: EPA proposes to 
approve the 1982 SIP insofar as it meets 
the requirements for public participation 
and consultation provided the state 
submits documentation of the public 
hearings. 


3. Effect Assessment 


The Missouri SIP provides a limited 
analysis of the air quality, health, 
welfare, economic, energy and social 
effects of the plan as required by 
Section 172(b){9) of the Clean Air Act. 
EPA has not set forth specific 
requirements for such an effect 
assessment. 

Proposed Action: EPA proposes to 
approve Missouri's effect assessment. 
EPA is specifically soliciting comments 
on the adequacy of the effect 
assessment in the 1982 SIP. 


D. Summary 

EPA is proposing to disapprove 
Missouri's ozone and CO SIP for the 
reasons listed above. As noted earlier, 
Missouri's December 28, 1982 final 
submittal, which EPA is currently 
reviewing, may address some of the 
concerns. If the final plan differs 
significantly from the draft, EPA will 
evaluate the changes and publish a 
revised notice of proposed rulemaking. 

EPA is soliciting comments on the 
state’s submission and on the proposed 
actions described in this notice. The 
Administrator's decision to approve or 
disapprove this submission will be 
based upon the comments received on 
whether the SIP revisions meet the 
requirements of the Clean Air Act, 40 
CFR Part 51 (Requirements for 
Preparation, Adoption and Submittal of 
Implementation Plans) and the 1982 SIP 
policy. 

If the major deficiencies discussed 
above are not remedied before EPA 
takes final action, EPA will be required 
to disapprove the revisions to the ozone 
and carbon monoxide plans. Under 
Section 110(a)(2)(D) and 40 CFR 52.24 
(1981), disapprovel would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of ozone and carbon monoxide in the 
nonattainment area to which these plan 
revisions apply. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176{a) and 316(b) of the 
Clean Air Act. Under Section 176(a), 
EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation control measures 


are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316{b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Under Executive Order 12291, today's 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
dioxide, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 


This notice is issued under the 
authority of Sections 110 and 301 of the 
Clean Air Act, as amended. 


Dated: November 30, 1982. 
William W. Rice, 
Acting Regional Administrator. 
[FR Doc. 83-2451 Filed 2~2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-5 FRL 2261-4) 


Approval and Promuilgation of 
impiementation Plans; Michigan 1982 
Ozone and Carbon Monoxide 
Attainment Pian 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed Rule. 


SUMMARY: The purpose of this document 
is to address the 1982 State 
Implementation Plan (SIP) revision 
which has been submitted in draft form 
by the State of Michigan. Part D of the 
Clean Air Act (CAA) requires that a 
plan be submitted by July 1, 1982, to 
attain the ozone and carbon monoxide 
(CO) National Ambient Air Quality 
Standards (NAAQS) in nonattainment 
areas with approved attainment date 
extensions. In today’s proposed 
rulemaking, EPA is presenting the 
results of its review of the Michigan 
ozone/CO revision, which was based on 
the State’s September 7, 1982, draft plan 
submittal. At this time, EPA is 





identifying portions of the plan that are 
clearly deficient, and proposing to 
disapprove the plan on that basis. In 
addition, this notice identifies other 
deviations from EPA policy guidance 
and requirements. EPA is soliciting the 
State’s response and public comments 
on the proposed disapproval, and the 
significance of the deviations discussed 
in this notice. The Agency will consider 
these comments in its final rulemaking 
package. 

DATE: EPA must receive your comments 
on or before March 21, 1983. 


ADDRESSES: Comments should be 
addressed to: Gary Gulezian, Chief, 
Regulatory Analysis Section (5AP-11), 
Air Programs Branch, Region V, U.S. 
Environmental Protection Agency, 230 
South Dearborn Street, Chicago, Illinois 
60604. 

Please submit an original and three 

copies if possible. You must inspect 

copies of the submittal and EPA's 
evaluation during normal business hours 
at: 

U.S. Environmental Protection Agency, 
Air Programs Branch, Region V, 230 
South Dearborn Street, Chicago, 
Illinois 60604 

Michigan Department of Natural 
Resources, Air Quality Division, State 
Secondary Government Complex, 
General Office Building, 3150 Harris 
Drive, Lansing, Michigan 48917 

FOR FURTHER INFORMATION CONTACT: 

Toni Lesser at (312) 886-6037. 

SUPPLEMENTARY INFORMATION: The 

CAA Amendments of 1977 added a new 

Part D to Title I of the Act. Under this 

Part, the States had to revise their SIPs 

for all nonattainment areas and submit 

the revisions to EPA by January 1, 1979, 

(Sections 171-178 of the CAA; Section 

129 (c) (uncodified) of Pub. L. 95-95). The 

revised plan had to provide for 

attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone or CO standard 
by that date despite the implementation 
of all reasonably control measures 

(Sections 172 (a) (1), 172 (a) (2)). 

If EPA approved this demonstration, 
the State could request the attainment 
date for ozone or CO be extended up to 
December 31, 1987, and the State could 
defer compliance with certain portions 
of the Part D planning requirements. 
States receiving such extensions were to 
submit a second SIP revision that 
provides for attainment by December 31, 
1987, and complies with all of the Part D 
requirements (Section 172 (c)). 

These second SIP revisions had to be 
submitted by July 1, 1982, (Section 129 
(c) (uncodified), Pub. L. 95-95). On 
January 22, 1981, (46 FR 7182); EPA 


published final criteria for reviewing 
these revisions. These criteria 
supplement the “General Preamble” for 
SIP revisions for nonattainment areas, 
which was published on April 4, 1979, 
(44 FR 20372). 

The State of Michigan submitted an 
initial SIP revision for the Detroit ozone/ 
CO nonattainment areas on April 25, 
1979. The attainment plan for ozone was 
submitted to EPA on July 25, 1979. The 
State requested that EPA extend the 
attainment date for the Detroit 
nonattainment area until December 31, 
1987. EPA approved this request on June 
2, 1980 (45 FR 37188). 

Michigan submitted its draft 1982 
revisions to its ozone/CO SIP on 
September 7, 1982. This draft revision 
was used as the basis for a State and 
local public hearing held on October 7, 
1982. The State is still considering these 
revisions and proposes to adopt them 
through its SIP revision procedures. EPA 
reviewed the draft revision and 
prepared comments which incorporate 
EPA's evaluation of the plan in meeting 
the requirements of the CAA. This 
evaluation was forwarded to Michigan 
in a letter from EPA dated October 5, 
1982. That letter also referenced a 
number of guidelines which were used 
in EPA's review of Michigan’s draft 
ozone/CO SIP. 

In the interim, EPA is proceeding with 
rulemaking action on these revisions 
while the State continues to work 
toward finalizing its draft plan. EPA 
anticipates the State’s response prior to 
final rulemaking. However, if the State 
substantially changes the draft 
revisions—except to remedy 
deficiencies cited in this notice of 
proposed rulemaking—EPA will have to 
evaluate those changes, and publish a 
revised notice of proposed rulemaking. 
Otherwise, EPA will publish a notice of 
final rulemaking on the revisions 
discussed in today’s notice once the 
State adopts these revisions and 
submits them to EPA for incorporation 
into the SIP. 

The review of the State’s submittal is 
divided into three main sections: 


1. Plan Description; 

2. Major Plan Deficiencies; and 

3. Other Deviations from EPA policy 
and Requirements. 


‘EPA published four additional notices 
supplementing the general premble in 1979: July 2, 
1979 (44 FR 38583), August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and November 23, 
1979 (44 FR 67182). 
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1. Plan Description 


Demonstration of Attainment for 
Ozone * 


On March 3, 1978 (43 FR 8962) and 
October 5, 1978 (43 FR 45993), pursuant 
to the requirements of Section 107 of the 
CAA as amended, EPA designated 
certain areas in each State as not 
meeting the NAAQS for ozone and CO 
(40 CFR, Part 81). Specifically, EPA 
designated 37 counties in southern 
Michigan plus Marquette County in the 
Upper Peninsula as nonattainment areas 
for ozone, the remaining 45 counties 
were designated as unclassifiable or 
attainment. Of the nonattainment areas, 
nine counties include major urban areas 
(populations greater than 200,000 as 
defined by the 1970 census). The 
remaining 27 counties are rural 
nonattainment areas. 

Part D of the CAA as amended, 
requires each State to review its SIP to 
meet specific requirements for areas 
designated nonattainment. Michigan's 
July 25, 1979, ozone SIP submittal 
contained an ozone control strategy for 
the Detroit urban area in the form of 
regulations limiting emissions of volatile 
organic compounds (VOC) (precursors 
of ozone along with oxides of nitrogen) 
from stationary sources in 
nonattainment areas. It further included 
attainment demonstrations for 
urbanized nonattainment areas. It 
further included attainment 
demonstrations for urbanized 
nonattainment areas. The Detroit urban 
area demonstration covered all or 
portions of Wayne, Oakland, Macomb, 
Livingston, Monroe, St. Clair and 
Wastenaw Counties. 

On May 6, 1980 (45 FR 29790), June 2, 
1980 (45 FR 37188) and September 4, 
1980 (45 FR 58527), EPA published final 
rulemaking notices approving and 
conditionally approving Michigan's SIP 
submittals of: April 25, 1979 (partial 
control plan for areas designated 
nonattainment) and July 25, 1979 
(official ozone attainment plan). The 
control strategy for ozone was approved 
on May 6, 1980, except for Michigan 
Rules 336.1603 and 336.1606, which were 
conditionally approved on September 4, 
1980 (45 FR 58528). 

On June 2, 1980 (45 FR 37188), EPA 
took final action to approve the ozone 
attainment plans for urbanized 
nonattainment areas. With the 
exception of the Detroit demonstration 
area, these plans demonstrated 


* Ozone is formed from various precursors— 
primarily oxides of nitrogen and a class of 
hydrocarbons called “reactive volatile organic 
compounds” (VOCs). VOC emissions are controlled 
to reduce ozone concentrations. 
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attainment by December 31, 1982. EPA's 
approval included an attainment date 
extension to December 31, 1987 for 
Wayne, Oakland, Macomb, Livingston, 
Monroe, St. Clair and Wastenaw 
Counties (the Detroit area). On 
September 1, 1982, the State of Michigan 
formally requested that EPA propose 
approval to reduce the size of the seven 
county Detroit urbanized area to the 
three counties of Wayne, Oakland and 
Macomb. EPA will be publishing a 
notice proposing approval of Michigan's 
attainment demonstration area 
reduction request in a separate 
rulemaking action. 


Michigan’s 1982 draft plan deals with 
VOC control measures and attainment 
of the primary ozone NAAQS in the 
counties of Wayne, Oakland and 
Macomb. The proposed SIP addresses 
attainment of the ozone NAAQS and 
VOC emission reductions through a mix 
of controls on stationary and mobile 
sources. To determine the reduction 
needed for attainment, the City-Specific 
Empirical Kinetics Modeling Approach 
(City-Specific EKMA) was utilized. 
Based on this analysis, a 27.1 percent 
reduction in reactive VOC emissions 
from stationary and mobile sources from 
the levels emitted in the base year of 
1980 would be necessary to achieve the 
ozone NAAQS. 


Michigan's SIP revision considers 
monitored ozone exceedances at the 
following monitoring sites: Warren 
(1979-1981); New Haven (1980-1981); 
Port Huron (1979-1981); Sarnia (1981); 
Allen Park (1980-1981); Wilkesport 
(1981); 7 Mile Road, Detroit (1979-1981); 
Marquette, Detroit (1980-1981); and GM- 
Lake Orion (1980). In addition to ozone 
standard exceedance levels, background 
ozone levels and precursor (volatile 
organic compounds and oxides of 
nitrogen) concentrations were measured 
at a number of other monitoring sites. 


The Michigan Department of Natural 
Resources (MDNR) determined that the 
worst-case monitoring sites is located at 
New Haven. MDNR and the 
Southeastern Michigan Council of 
Governments (SEMCOG) further 
determined that the 1980 base year VOC 
emission level is 239,069 tons per year. 
Michigan's strategy of control measures 
will reduce VOC emission levels in 1987 
to 142,000 tons per year, or a total of 41 
percent. Annual emission estimates for 
point sources and graphic estimates of 
source emission totals have been 
presented as a demonstration of 
reasonable further progress (RFP). 


Demonstration of Attainment for 
Carbon Monoxide* 


On June 2, 1980 (45 FR 37188, 37192), 
EPA approved Michigan’s CO 
attainment demonstration and 
Inspection and Maintenance (I/M) 
program for the Detroit Urban area. 
Despite implementation of reasonably 
available control measures, the CO 
NAAQS cannot be attained by 
December 31, 1982. Under Section 
172(a)(2) of the CAA, the State 
requested a five-year extension for 
Wayne, Oakland and Macomb Counties. 

The State’s September 7, 1982, draft 
plan submittal considers CO violations 
at the following monitoring sites: 536 
Shelby, Detroit ; Southfield; Allen Park; 
Warren; 14590 Auburn, Detroit; and 2451 
Marquette, Detroit from 1978 thru 1981. 
Using the Ford Motor Company’s 
General Rollback Model, the NDNR 
determined that a 25.5 percent reduction 
in CO emissions from the nonattainment 
area 1980 base year emissions is needed 
to achieve the CO NAAQS standard. 


VOC and CO Control Measures 


Stationary and Mobile Source Control 
Measures Contained in the Ozone/Co 
SIP: Section 172(b)(2) of the CAA 
requires States to adopt reasonably 
available control technology (RACT). 
EPA has determined RACT for a number 
of source categories and published its 
determinations in Control Technique 
Guidelines (CTGs). At present, two sets 
of CTG’s have been published, known 
as RACT I and RACT IL. As part of the 
1982 submittal, States must include 
RACT for all sources of VOCs covered 
by a CTG and all remaining major 
stationary sources of VOCs with the 
potential to emit more than 100 tons of 
VOC per year. 

EPA requires that the submittal 
include either legally enforceable 
measures to implement RACT for these 
sources, or else document the State’s 
determination that the existing level of 
control represents RACT for each of 
these sources. 

The Michigan SIP describes a variety 
of measures for reducing VOC emissions 
so as to reduce Ozone concentrations. 
Some of these control measures have 
already been adopted, including “RACT 
I” which control emissions from 15 
categories of stationary sources, and 
“RACT II” which control emissions from 
nine categories of stationary sources. 

Further, Michigan commits “to adopt 
and submit legally enforceable 


*CO violations are caused primarily by 
automobile emissions. They generally occur in the 
areas around major intersections, or in central 
business districts, where vehicles tend to idle for 
relatively long periods. 
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regulations for the RACT III and major 
Non-CTG sources by a reasonable 
timetable.” Specifically, Michigan 
commits to present the proposed rulag to 
the Air Pollution Control Commission by 
January 1, 1983, for the purpose of 
receiving public hearing. Following 
public hearing, the State commits to 
present the rules to the Joint Committee 
on Administrative Rules by April 1, 
1983. 

Federal Motor Vehicle Control 
Program (FMVCP): The FMVCP is the 
primary control measure for CO. The 
FMVCP will also provide a significant 
control of reactive VOC emissions. The 
SIP indicates that reactive VOC 
emissions from mobile sources are 
projected to be reduced by 
approximately 55 percent between 1980 
and 1987 as a result of the FMVCP 
combined with the increased use of 
more fuel-efficient vehicles. 

Transportation Control Measures 
(TCMs): The Transportation Control 
Plan (TCP) portion of the Michigan SIP 
was prepared by SEMCOG. The TCP 
included specific targets for emission 
reductions as well as specific projects to 
be implemented to achieve those 
reductions. Additionally, the plan 
includes the necessary commitments 
from the implementing Agencies 
insuring project completion. SEMCOG 
also fully documented the process used 
in the development of the plan and 
adhered to USEPA’s guidance in the 
preparation of the plan. 

Inspection and Maintenance (I/m): 
Section 5 of the Michigan ozone draft 
SIP, states that the State has prepared 
all elements needed to operate a 
functional and effective I/M; however, 
these elements are not included as part 
of this SIP revision. The SIP further 
states that Michigan will proceed to 
implement this I/M program should it be 
necessary to achieve attainment by 
December 1987. The ozone draft SIP also 
states that Michigan will adopt and 
meet a revised schedule when EPA 
publishes a schedule on extension 
procedures. 

All major urban areas that needed an 
extension beyond 1982 to attain a 
standard for ozone or CO were required 
to include vehicle I/M as a portion of 
the 1979 revision. EPA evaluated and 
acted on the I/M portion of Michigan's 
1979 SIP revision which included an I1/M 
program, on June 2, 1980, (45 FR 37188). 
The I/M portion of the 1982 ozone/CO 
SIPs must include the rules and 
regulations for implementing an I/M 
program that will meet the minimum 
requirements for emission reduction, 
and commitments to other needed 
program details. (I/M elements already 





submitted and approved as part of an 
earlier SIP submittal need not be 
submitted again.) The 1982 SIP policy 
published on January 22, 1981, (46 FR 
7182), discusses these requirements i 
more detail. : 


2. Major Plan Deficiencies 


The following discussion summarizes 
those portions of the State's draft 
revisions which contain deficiencies in 
meeting the requirements of the CAA. 
EPA's complete evaluation of these 
deficiencies is contained in the technical 
support memorandum entitled, 
“Technical Support Document for the 
1982 SIP for Michigan” and in EPA's 
comment letter to the State dated 
October 5, 1982. 

a. Vehicle/Inspection and 
Maintenance: The Draft SIP submittal is 
deficient in several areas. Michigan's 
commitment to implement an I/M 
program only if it is needed for 
attainment of the air quality standards 
by 1987 is inappropriate, given the CAA 
requirement for an I/M program where 
and extension beyond 1982 is granted. In 
addition, the State’s commitment to 
proceed on a new schedule if EPA 
changes its implementation date policy 
is also unacceptable, because EPA's 
1982 SIP policy requires that State rules 
and regulations and any additional 
program elements which affect the 
ability of the I/M program to achieve 
sufficient emission reductions, must be 
submitted as a part of the 1982 revision. 
The Michigan draft submittal does not 
contain these necessary elements. 

b. Regulations for Major Stationary 
Sources of VOC: Michigan's failure to 
submit regulations or commit to a 
schedule for submission of regulations 
to USEPA constitutes a major departure 
from compliance with the 1982 SIP 
requirements as specified by USEPA. 
Even if Michigan is unakle to prejudge 
the outcome of the Legislative Rules 
Committee’s Review, it may, 
nevertheless, commit to the date by 
which approved rules will be out of the 
Committee and by which these 
approved rules will be submitted to 
USEPA. 

In the case of RACT II sources, the 
State, as a minimum, must commit to the 
submittal of control requirements within 
one year after January 1, following 
USEPA's publication of the final version 
of each CTG. 

For major Non-CTG sources, the 
States, as a minimum, must submit an 
enforceable schedule for the submittal 
of control regulations. The proposed 
schedule must be as expeditious as 
practicable. For regulations or RACT III 
and major Non-CTG sources, a legally 
binding schedule must include 


commitments from all legally 
responsible governmental entities 
involved in the development and the 
adoption of the regulations. 

c. Demonstration of Attainment for 
CO: The SIP contains acceptable 
modeling data indicating that CO 
exceedances may occur along 
unmonitored portions of major 
roadways. However, contrary to the 
requirements for 1982 SIPs (46 FR 7182), 
attainment of the NAAQS was not 
demonstrated at these locations. This is 
a major SIP deficiency requiring 
significant additional analysis and 
commitments to additional control 
measures. 


3. Other Deviations From EPA Policy 
and Requirements 


The following discussion summarizes 
those portions of the State’s draft 
revisions, which contain deviations from 
EPA policy and guidance given to the 
State regarding the preparation of the 
1982 SIP revisions. EPA's complete 
evaluation of these portions is included 
in EPA's October 5, 1982, comment letter 
sent to the State. EPA believes that 
some of the deviations cited in the 
October 5, 1982, comment letter, may not 
be considered major in and of 
themselves. However, the deviations 
considered together may constitute a 
major deficiency. 

The additional deviations from EPA 
guidance include deviations in the areas 
of emission inventory estimation and 
documentation, ozone monitoring and 
modeling, CO monitoring and 
demonstration of attainment, and the 
adequacy of commitments by the State 
to implement transportation control 
measures. The deviations from emission 
inventory guidance include such items 
as: lack of sufficient documentation on 
procedures and assumptions used; 
possible incorrect use or lack of 
consideration of seasonal and weekday 
adjustment factors; failure to include an 
updated major point source facility/ 
operation specific emissions listing (a 
draft, possibly outdated listing was 
submitted to EPA significantly in 
advance of the draft SIP submittal); 
possible incorrect distinctions between 
point and area sources in terms of use of 
reactivity factors; and possible emission 
point source emissions. The deviations 
from ozone modeling and monitoring 
include items such as: use of a possibly 
incorrect non-methane organic 
compound to NO, ratio; use of incorrect 
or questionable ozone transport levels; 
and incorrect use of NO./NO, ratios. 
The deviations from EPA CO guidance 
include: use of an incorrect standard 
target level of 9.2 ppm, eight-hour 
average; insufficient documentation of 
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the use of a non-EPA recommended 
rollback approach; failure to 
satisfactorily document the background 
concentration used; and use of an 
incorrect emission inventory base year. 
In addition, there is no technical support 
for the 250,000 gallon per year 
throughput exemption contained in 
Michigan Rule 336.1606, which regulates 
emissions from gasoline dispensing 
facilities. 

EPA is waiting for the State’s 
response to these deviations and will 
evaluate any response to determine if 
the State has adequately corrected or 
explained the deviations. EPA is also 
specifically soliciting public comment on 
the significance of any or all of the 
deviations from EPA policy cited in the 
October 5, 1982, comment letter to the 
State. 

EPA encourages the State of Michigan 
and the public to respond to EPA’s 
comments on the draft revisions. EPA 
further encourages the State to complete 
its SIP revisions and submit the final 
plan to EPA in a timely manner. 

If the major deficiencies discussed in 
Part 2 are not remedied, EPA will be 
required to disapprove the revisions to 
the ozone and carbon monoxide plans. 
EPA will make a judgment on the 
significance of the deviations discussed 
in Part 3 after reviewing public comment 
and the State’s response. 

Under Section 110(a)(2)(I) and 40 CFR 
52.24 (1982), disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of ozone/carbon monoxide in the 
nonattainment areas to which these 
revisions apply. Disapproval may also 
result in restrictions on Federal funding 
pursuant to Sections 176(a) and 316({b) of 
the Act. 

Under Section 176(a), EPA and the 
Department of Transportation must limit 
funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow see: 45 FR 
24692 (April 10, 1980), (air quality 
planning and transportation grants) and 
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45 FR 53382 (August 11, 1980), (sewage 
treatment grants.) However, if the State 
substantially changes the draft 
revisions—except to remedy the 
deficiencies and deviations cited in 
Parts 2 and 3 of this notice—EPA will 
have to evaluate those changes, and 
publish a revised notice of proposed 
rulemaking. Otherwise, EPA will publish 
a notice of final rulemaking on the 
revisions discussed in today’s notice 
once the State adopts these revisions 
and submits them to EPA for 
incorporation into the SIP. Interested 
parties may participate in the Federal 
rulemaking procedure by submitting 
written comments to the address listed 
in the front of this notice. 

Under Executive Order 12291, today’s 
section is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

The Administrator’s decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2)(A)- . 
(K) and 110{a)(3) of the Act, and EPA 
regulations in 40 CFR Part 51. This 
revision is being proposed pursuant to 
Sections 110(a), 172, and 301(a) of the 
Clean Air Act as amended (424 U.S.C. 
7410{a) and 7601(a)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Dated: November 29, 1982. 

Valdas V. Adamkus, 
Regional Administrator. 

[FR Doc. 63-2452 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 


[EPA Docket No. AWG600DE; A-3-FRL 2258- 
2) 


Approval and Promuigation of 
impiementation Plans: 1982 Ozone 
State implementation Plan for the 
State of Delaware 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This document proposes to 
approve the 1982 State Implementation 
Plan revision for the State of Delaware 
which was submitted July 6, 1982. This 
revision meets the requirements of the 
Clean Air Act and EPA policy. The 
intended effect of this action is to 
provide for attainment of the primary 
National Ambient Air Quality Standard 
(NAAQS) for Ozone as required under 


Part D of the Clean Air Act 
Amendments of 1977. 

DATE: EPA must receive your comments 
on er before March 21, 1983. 
ADDRESSES: Copies of the revision and 
accompanying documents are available 
during normal business hours at the 
following offices: 


U.S. Environmental Protection Agency, 
Region Ill, Air Programs & Energy 
Branch (3AW12), Curtis Building, 
Second Floor, Sixth & Walnut Streets, 
Philadelphia, PA 19106. 

ATTN: Cynthia A. Clark 

Delaware Department of Natural 
Resources & Environmental Control, 
Air Resources Section, Edward 
Tatnall Building, P.O. Box 1401, Dover, 
DE 19901. 

ATTN: Robert R. French 
All.comments should be addressed to: 

Henry J. Sokolowski, P.E., Chief, MD- 

DE-DC Metro Section (3AW12), U.S. 

Environmental Protection Agency, 

Region IH, Curtis Building, Second’ Floor, 

Sixth & Walnut Streets, Philadelphia, PA 

19106. ATTN: AW600DE. 


FOR FURTHER INFORMATION CONTACT: 
Cynthia A. Clark (3AW12), U.S. 
Environmental Protection Agency, 
Region Ill, Sixth & Walnut Streets, 
Philadelphia, PA 19106, telephone: (215) 
597-9377. 

SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 add 
a new Part D of Title I of the Act. Under 
this Part, the States had to revise their 
State Implementation Plans (SIPs) for all 
nonattainment areas and submit the 
revision to EPA by January 1, 1979 
(Sections 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the Ozone (Os) or Carbon 
Monoxide (CO) Standard by that date 
(Sections 172(a)(1), 172({a)(2)). 

If EPA approved this demonstration, 
the attainment date for O; and/or CO 
could be extended up to December 31, 
1987, and the State could defer 
compliance with certain of the Part D 
planning requirements. States receiving 
such extensions were to submit a 
second SIP revision that provides for 
attainment by the approved date and 
complies with all of the Part D 
requirements (Section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 


published on April 4, 1979 (44 FR 
20372).* 

The entire State of Delaware is 
designated as attainment/ unclassified 
for CO, therefore a SIP revision is not 
required for this pollutant. 

The State of Delaware submitted an 
initial SIP revision for the New Castle 
County Os nonattainment area in May, 
1979. The State requested that EPA 
extend the attainment date for the O, 
standard in this area until December 31, 
1987. EPA approved this request and 
conditionally approved the initial plan 
revision on March 6, 1980 (45 FR 14551). 
EPA gave final approval to this initial 
plan revision on March 11, 1982 after the 
conditions had been fulfilled (47 FR 
10535). 

Delaware submitted a draft revision 
to its Ozone SIP on May 10, 1982. EPA, 
Region III reviewed the draft SIP 
revision and provided comments at the 
public hearing held on June 9, 1982. 
Delaware submitted revisions to its 
Ozone SIP on July 6, 1982. A Notice of 
Availability was published on October 
20, 1982 (47 FR 46711). Today’s notice 
proposes full approval of Delaware's 
1982 Ozone SIP. 

EPA's review of the State’s submittal 
is divided into two main discussions: 

A. The Ozone SIP, and 

B. Additional requirements including 
conformity of federal actions, 
intergovernmental consultation/ public 
participation and requirements of 
Section 172 of the Clean Air Act. 

Following is a brief description of 
elements contained in the SIP revision. 
A more detailed discussion may be 
found in the Technical Support 
Document available at the EPA office 
listed under Addresses in this notice. 


A. The Ozone SIP 


Os is formed from various 
precursors—primarily oxides of nitrogen 
and a class of hydrocarbons called 
“reactive volatile organic compounds” 
(VOCs). VOC emissions are controlled 
to reduce ozone concentrations. 

Delaware has one nonattainment 
area, New Castle County. The ozone 
modeling analysis indicates that a 44 
percent emission reduction will be 
needed to eliminate violations of the 
Ozone Standard. 

The proposed Delaware 1982 SIP for 
Os; combines a mix of stationary and 
mobile source strategies to achieve the 
necessary reduction. The following 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67182). 





discussion of the revision is divided into 

six sections: 

—Enissions Inventory, 

—Demonstration of Attainment/ 
Modeling, 

—Reasonable Further Progress (RFP), 

—Stationary Source Controls, 

—Transportation Control Measures, and 

—tInspection and Maintenance. 


1. Emissions Inventory 


For the 1982 SIP, States were to 
submit a comprehensive emissions 
inventory indicating 1980 and 
attainment year emissions levels from 
all sources of VOCs and oxides of 
nitrogen. 

Delaware submitted an emissions 
inventory including point sources, area 
sources and mobile sources on 
December 30, 1981. Several items in the 
point source inventory needed 
clarification as a result of EPA’s review 
at that time. Several changes were made 
in the revised emissions inventory 
included as part of this revision; the 
other items were addressed in a letter 
from Delaware to EPA submitted on 
October 13, 1982, but no substantive 
changes were made. The emissions 
inventory is consistent with EPA's 
guidance and other requirements. 

Proposed Action: EPA proposes to 
approve the emissions inventory portion 
of the SIP. 


2. Demonstration of Attainment/ 
Modeling 


To insure consistency among the 
States having to demonstrate attainment 
by 1987, EPA encouraged each State to 
use the City-Specific Empirical Kinetic 
Modeling Approach (EKMA). Delaware 
used EKMA to determine the VOC 
reduction necessary to achieve the 
Ozone Standard by December 31, 1987. 
Unfortunately, city-specific data is 
limited for the Wilmington area in New 
Castle County. Consequently, numerous 
“default” values were required to be 
used, which provided a result with 
limited credibility. The Delaware Valley, 
Regional Planning Commission (DVRPC) 
made the necessary estimates of VOC 
reductions for the entire Philadelphia 
Air Quality Control Region (AQCR), of 
which New Castle County is a part. 
Since New Castle County has lower 
population and industrial concentrations 
and a lower motor vehicle density than 
Philadelphia, it is believed that an 
estimate developed with Philadelphia 
AQCR data will produce a conservative 
estimate for New Castle County. 
Nevertheless, Delaware has accepted 
DVRPC’s analysis and has included it as 
part of its SIP. ; 

The EKMA analysis in Delaware's SIP 
is based on monitored air quality data 


collected between 1979 and 1981. 
Numerous representative days were 
modeled resulting in a 44 percent VOC 
reduction requirement, based on a 0:171 
ppm ozone value recorded at the 
Trenton, NJ monitoring -site on June 24, 
1980. Using the 44 percent reduction 
requirement, Delaware must reduce 1980 
VOC emissions by 18,267 tons per year 
to achieve attainment by the end of 
1987. Delaware's SIP adequately 
demonstrates attainment by 1987 by 
reducing VOC emissions in 1987 by 
18,741 tons per year. 

Proposed Action: EPA proposes to 
approve the demonstration of 
attainment/modeling portion of the SIP. 


3. Reasonable Further Progress 


Delaware has submitted an adequate 
Reasonable Further Progress (RFP) 
presentation and discussion in their SIP. 
It verifies that the State will attain the 
Ozone Standard by December 31, 1987. 
Delaware also certifies that its existing 
new source and offset requirements will 
be adequate to remain within the RFP 
limitation and to maintain attainment of 
the NAAQS after 1987. 

Proposed Action: EPA proposes to 
approve the reasonable further progress 
portion of the SIP. 


4. Stationary Source Controls 


The Clean Air Act requires States to 
adopt regulations requiring Reasonably 
Available Control Technology (RACT). 
Therefore, as part of the 1982 submittal, 
States must include RACT for: (a) all 
sources of VOCs covered by a Control 
Techniques Guideline (CTG) published 
by EPA and (b) all remaining major 
stationary sources with the potential to 
emit more than 100 tons of VOC per 
year. 

EPA requires that the submittal either 
include legally enforceable measures to 
implement RACT for these sources, or 
else document the State’s determination 
that the existing level of control 
represents RACT for each of these 
sources. 

a. CTG Regulations: Delaware has 
adopted RACT regulations for all VOC 
source categories covered by a CTG. A 
status report on these regulations was 
submitted as part of the 1982 SIP. 
Delaware also submitted an addition 
and a revision to its Regulation No. 
XXIV, Control of Volatile Organic 
Compounds: 

1. A regulation controlling emissions 
from the manufacture of synthesized 
pharmaceutical products. The regulation 
will provide a means of reasonable 
control for a newly constructed, non- 
major facility of this source category 
located in New Castle County. 
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2. An amendment exempting those 
gasoline bulk plants and delivery 
vessels which exclusively service 
gasoline storage tanks with capacities of 
2000 gallons or less (storage tanks which 
are currently exempted), from vapor 
balance and/or recovery requirements. 
The State has determined that no 
emission reduction will be achieved by 
requiring controls during vessel loading 
if they are allowed to escape during 
filling of small storage tanks. EPA finds 
both of these minor changes to be 
acceptable. 

Delaware has submitted a preliminary 
review of the draft Group III CTGs and 
has committed to promulgate RACT 
regulations within nine months of final 
adoption of each applicable CTG by 
EPA. 

b. Control Measures for 100 Ton Per 
Year Sources: There are four processes 
in New Castle County with the potential 
to emit more than 100 tons of VOC per 
year. Each of these processes are 
controlled via operating permits which 
establish emission limits and ensure 
RACT. The four processes are: pigment 
tray dryers at E.l. duPont DeNemours 
and Company—Newport; the magnetic 
tape dryer at the same plant; 
chlorination of benzene at Standard 
Chlorine of Delaware, Inc.—Delaware 
City; and chlorine liquefaction at 
Diamond Shamrock Corporation— 
Delaware City. Delaware submitted 
these operating permits to EPA for 
approval as part of its SIP so that the 
permits will be federally enforceable. 
The operating permits represent RACT 
and will be legally enforceable with 
EPA's approval. 

Proposed Action: EPA proposes to 
approve the stationary source control 
portion of the SIP. 


§. Transportation Control Measures 
(TCMs) 


The Wilmington Metropolitan Area 
Planning Coordinating Council 
(WILMAPCO) was the lead agency in 
the development of the transportation 
portion of the 1982 SIP. In order to 
assess the feasibility of each 
transportation control measure (TCM), a 
series of working papers were 
developed. General findings of the 
WILMAPCO review of the candidate 
TCMs were that most were not 
reasonably available to New Castle 
County because the County does not 
have the major transportation problems 
associated with more densely populated 
metropolitan areas having a strong 
central business district attracting a 
significant portion of the work force. 
The TCMs recommended by 
WILMAPCO (park and ride lots, park 
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and pool lots, and ridesharing) are in the 
process of being implemented as part of 
the 1979 SIP. Delaware will continue to 
implement these and all other TCMs 
which were recommended in the 1979 
SIP. Adequate commitments to these 
measures have been included in 
Delaware's SIP submittal. All items 
were reviewed by the public and all 
applicable State and local agencies. 
Evaluations and comments were 
included in the SIP revision. 

In order to satisfy the requirements 
for a contingency plan, Delaware 
submitted a list of measures which it is 
holding in reserve for further 
consideration, if necessary. These are 
the kinds of measures which Delaware 
would consider for implementation in 
the event of an unforeseen shortfall in 
meeting RFP. In a subsequent 
communication, the state has confirmed 
its commitment to the evaluation of 
these measures as a oases plan. 

Basic transportation needs were 
addressed and commitments to continue 
advocating public transportation by 
WILMAPCO and the State were 
submitted in the SIP. 

The transportation portion of 
Delaware’s 1982 Ozone SIP meets EPA's 
basic criteria for an approvable SIP. 

Proposed Action: EPA proposes to 
approve the transportation portion of 
the SIP. 


6. Inspection and Maintenance (I/M) 


All major urban areas that needed an 
extension beyond 1982 to attain a 
standard for O; or CO were required to 
include vehicle I/M as a portion of the 
1979 SIP revision. EPA evaluated and 
acted on the I/M portion of the 
Delaware 1979 revision in 46 FR 14551, 
March 6, 1980. On December 29, 1980, 
Delaware submitted a revised schedule 
for implementation of the I/M program 
in New Castle County. The schedule 
contained a delay in the final date for 
implementation from January 1, 1982 
until August 1, 1982. The revised 
schedule was approved by EPA on 
March 11, 1982 (47 FR 10535). 

The 1982 SIP revision must include: (1) 
The rules and regulations for 
implementing an I/M program that will 
meet the minimum requirements for 
emission reduction, and (2) 
commitments to other needed program 
details that will provide for an 
acceptable I/M program. I/M elements 
already submitted and approved as part 
of an earlier SIP submittal need not be 
submitted again. The 1982 SIP policy 
published on January 22, 1981 (46 FR 
7182), discusses these requirements. 

The overall adequacy of each critical 
element of the I/M program, and 
therefore the approvability of the 1982 


SIP revision was determined by 
each element to established 

I/M policy. 1/M program elements must 
be consistent with EPA policy or a 
demonstration must be made that the 
program elements are equivalent. 

is SIP revision requests a further 
delay.in start-up of the 1/M program 
until January 1, 1983. This delay is 
necessary because of delayed 
appropriation of funds by the State 
Legislature, necessary alterations to 
emission analyzers, and time required to 
hire and train necessary personnel. The 
State will continue to operate its 
voluntary I/M program until December 
31, 1982 to ensure a smooth transition to 
the mandatory program. This change is 
acceptable to EPA. 

The State submitted the following 
elements to satisfy the requirements of 
the 1982 SIP revision: 

—Inspection Test Procedures 
—Emission Standards 
—Emission Analyzer Specifications and 

Maintenance/Calibration 

Requirements 
—Recordkeeping and Record Submittal 

Requirements 
—Quality Control, Audit, and 

Surveillance Procedures 
—Public Awareness Plan 
—Other Program Rules, Regulations, 

and Procedures. 

The State has elected not to license 
private garages or fleet operators. All 
fleet vehicles will be required to 
undergo testing at one of the State’s two 
locations; therefore, inspection licensing 
requirements are not applicable. 
Similarly, the State is not claiming 
additional emission reduction credits 
resulting from a mechanics training 
program. EPA finds all elements of 
Delaware's I/M program follow 
established policy and are acceptable to 
EPA. 

Proposed Action: EPA proposes to 
approve the I/M portion of the SIP and 
the revised implementation schedule. 


B. Additional Requirements 
1. Conformity of Federal Actions 


Compliance with Section 176(c) of the 
Clean Air Act requires a close 
cooperative effort between all agencies 
granted federal funding. Routine 
procedures which are part of the basic 
planning process performed by State 
Agencies, WILMAPCO and local 
governments will ensue that no projects 
will be constructed or implemented 
which will produce emissions.that are 
inconsistent with the adopted SIP. 
Delaware is using similar population 
projections for the SIP and for other 
planning programs as one means to 
accomplish this result. 


Additional WILMAPCO and the State 
have provided assurances in the SIP that 
transportation projects supported by 

ederal funding will be in conformance 
with the SIP. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


2. Intergovernmental Consultation/ 
Public Participation 


Delaware submitted a public 
awareness plan that involves all 
segments of the public in the 
development of the 1982 SIP and other 
aspects of air pollution control. A 
number of activities are discussed 
including meetings, public addresses 
and informational clinics. A Public 
Information Advisory Committee has 
been formed to provide input on air 
pollution control issues. In addition, the 
Clean Air Public Advisory Group and all 
local agencies involves with 
WILMAPCO provided input during the 
review of the transportation control 
plan. EPA finds Delaware's consultation 
process to be adequate. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


3. Conformance With Other 
Requirements of Section 172 of the 
Clean Air Act 


Section 172(b) of the Clean Air Act 
requires that certain items be included 
in all SIP revisions. The major 
requirements have been previously 
addressed in this notice. Following is a 
discussion of the remaining 
requirements. 

a. Commitment of financial and 
manpower resources—The State has 
committed adequate financial and 
manpower resources to carry out the 
programs established in the 1982 SIP. 

b. Analysis of effects—The State 
submitted an analysis of the effects the 
SIP will have air quality, health, welfare, 
the economy, energy and society. In 
general, there are few negative effects 
and these will be minimal. The majority 
of the effects of the plan on each of 
these factors will be positive or non- 
existent. Delaware has adequately 
addressed all requirements of section 
172 of the Clean Air Act. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


Proposed Action 

Based on the above information, EPA 
is proposing to approve the Delaware 
1982 State Implementation Plan for 
Ozone submitted on July 6, 1962. EPA is 
soliciting public comments on issues 
discussed in this notice and on other 
relevant matters. Interested parties may 
participate in the Federal rulemaking 





by submitting written 
comments to the address above. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110{a)(2)(A)- 
(K) and 110(a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of the 
Executive Order 12291. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 


impact on a substantial number of small 


entities. (See 46 FR 8709). 
List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, 
Intergovernmental relation, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 

Authority: Section 110{a) and 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 7410{a), 
7502 and 7601(a)). 

Dated: November 23, 1962. 

Stanley L. Laskowski, 

Acting Regional Administrator. 
[FR Doc. 88-2443 Filed 2-2-8% 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
tit aes ee 
1 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This document proposes to 
approve portions and disapprove 
portions of the 1982 State 
Implementation Plan (SIP) revision for 
the Commonwealth of Pennsylvania 
which was submitted on June 30, 1982. 
The intended effect of this SIP revision 
is to provide for attainment of the 
primary National Ambient Air Quality 
Standards for Ozone and Carbon 
Monoxide as required under Part D of 
the Clean Air Act Amendments of 1977. 
Portions of this revision meet the 
requirements of the Clean Air Act and 
EPA policy. Other required items are 
inadequate or lacking. This document 
discusses the components of the plan, 
the deficiencies in it, and EPA's 
intended action on it. 

DATE: EPA must receive comments on or 
before March 21, 1983. 


appresses: Copies of the revision and 

accompanying documents are available 

during normal business hours at the 
following offices: 

U.S. Environmental Protection Agency, 
Region III, Air Programs & Energy 
Branch, Curtis Building, Second Floor, 
Sixth and Walnut Streets, ; 
Philadelphia, PA 19106, Attn: Gregory 
Ham 

Department of Environmental 
Resources, Bureau of Air Quality 
Control, Fulton Bank Building, Third 
and Locust Streets, Harrisburg, PA 
17120, Attn: Gary L. Triplett 


All comments should be addressed to: 
David L. Arnold, Acting Chief, 
Pennsylvania Section (3AW11), U.S. 
Environmental Protection Agency, 
Region III, Curtis Building, Sixth and 
Walnut Streets, Philadelphia, PA 19106, 
Attn: AW600PA. 

FOR FURTHER INFORMATION CONTACT: 
Gregory Ham at the EPA address above 
or at (215) 597-2745. 


SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 add 
a new Part D to Title I of the Act. Under 
this Part, the States had to revise their 
State Implementation Plans (SIPs) for all 
nonattainment areas and submit the 
revisions to EPA by January 1, 1979 
(sections 171-178 of the Clean Air Act; 
section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the Ozone (Os ) or Carbon 
Monoxide (CO) Standard by that date 
(Sections 172(a)(1), 172(a)(2)). 

If EPA approved this demonstration, 
the attainment date for O; or CO could 
be extended up to December 31, 1987, 
and the State could defer compliance 
with certain of the Part D planning 
requirements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 
complies with all of the Part D 
requirements (Section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1961 (46 FR 7182), EPA published 
final criteria fos reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
20372).1 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38563), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67182). 
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The Commonwealth of Pennsylvania 
submitted a SIP revision for the entire 
State in 1979. the State requested 
extensions of the ozone attainment date 
for the Philadelphia, Pittsburgh, and 
Allentown-Bethlehem-Easton areas until 
December 31, 1987. For CO, extensions 
were requested until June 30, 1983 for 
Philadelphia and December 31, 1985 for 
Pittsburgh. EPA approved these request 
and conditionally approved the 1979 
revision’ on May 20, 1980. In subsequent 
notices, EPA acted on supplemental 
information submitted by the State and 
removed the remaining conditions, 
thereby fully approving the 1979 SIP 
revision. 

Pennsylvania submitted revisions to 
its Ozone and Carbon Monoxide SIP on 
June 30, 1982. A Notice of Availability 
was published on October 20, 1982 (47 
FR 46711). Today's notice proposes 
approval of some portions of this 1982 
Ozone and Carbon Monoxide plan, 
while proposing disapproval of other 
portions. 

This notice is divided into five main 
sections: 

A. General Requirements. 

B. General Issues. 

C. The Southeastern Pennsylvania 
Area (Philadelphia). 

D. The Southwestern Pennsylvania 
Area (Pittsburgh). 

E. The Allentown-Bethlehem-Easton 
Area. 


These sections describe the elements of 
Pennsylvania's SIP revision. A more 
detailed discussion may be found in the 
Technical Support Document, available 
for inspection at the EPA office listed 
under “ADDRESSES” in this notice. 


A. General Requirements 
I, Ozone 


Ozone (Os) is formed various 
precursors, primarily oxides of nitrogen 
and a class of reactive hydrocarbons 
called Volatile Organic Compounds 
(VOC). VOC emissions are controlled to 
reduce ozone concentrations. 

Pennsylvania is designated as 
nonattainment statewide. Three 
urbanized areas, Philadelphia, 
Pittsburgh, and Allentown-Bethlehem- 
Easton, received extensions of the 
attainment date until December 31, 1987. 
This encompasses a 13 county area. The 
remainder of the State is either rural or 
projected for attainment by December 
31, 1982. 

For the three urbanized areas, the 
planning commissions in each area were 
designated as the lead transportation/ 
air quality agency, responsible for 
development of the transportation 
portion of the SIP. the Pennsylvania 
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Department of Environmental Resources 
(DER) was responsible for stationary 
source portions of the SIP, and for 
providing information and support to the 
local agencies. In addition, DER also 
retained overall responsibility for 1982 
Ozone SIP’s. 

Another requirement for 1982 Ozone 
SIP’s is the commitment to and 1/M 
program. This program was to have 
been implemented in the three 
urbanized areas where extensions of the 
attainment date were granted. The 
responsibility for this program remains 
with the State. 


II. Carbon Monoxide 


Carbon Monoxide violations are 
caused primary by automobile 
emissions. They generally occur in the 
areas around major intersections, or in 
central business districts, where 
vehicles tend to idle for for relatively 
long periods. 

In Pennsylvania, the Philadelphia and 
Pittsburgh Central Business Districts are 
the only areas designated as 
nonattainment. Extensions of the 
attainment dates have been granted 
until June 30, 1983 for Philadelphia and 
December 31, 1985 for Pittsburgh. 1982 
plans for these areas have been 
developed by the Delaware Valley 
Regional Planning Commission (DVRPC) 
and the Southwest Pennsylvania 
Regional Planning Commission (SPRPC). 


Ill. Additional Requirements 


The following items are additional 
requirements which apply to 1982 SIP 
revisions for Ozone and CO. 

1. Conformity of Federal Actions—All 
federally funded projects must be 
consistent with the SIP. 

2. Consultation with State and local 
officials—States must ensure 
appropriate consultation with State and 
local officials has occurred during SIP 
development. 

3. Conformance with other 
requirements of Section 172(b) of the 
Clean Air Act. 

The following sections discuss the 
elements of Pennsylvania’s SIP. Section 
B discusses general issues which apply 
to all three urbanized areas, or to the 
entire State. Section, C, D, and E discuss 
in detail the elements of the SIP 
submitted for each of the three 
urbanized areas in the following order: 


I. Ozone 


(1) Emission Inventories; (2) 
Demonstrations of Attainment/ 
Modeling; (3) Reasonable Further 
Progress; (4) Stationary Source Controls; 
(5) Transportation Control Measures. 


II. Carbon Monoxide 

Ill. Additional Requirements. 
B. General Issues 

I. Public Hearing 


One requirement under Section 
172(b)(1) of the Clean Air Act is that any 
SIP revision must include evidence of 
adoption after reasonable notice and 
public hearing. A comment was received 
on September 9, 1982, from a citizen’s 
environmental group claiming that this 
requirement was not satisfied for the 
Pennsylavania SIP. 

EPA has made a formal determination 
that this requirement was not satisfied 
for the Pennsylvania SIP revision. 
Although public hearings were held in 
Philadelphia, Pittsburgh, and Allentown, 
these hearings dealt with the 
transportation portions of the SIP only, 
not the entire plan. Much of the 
information used in the demonstrations 
of attainment for these areas was not 
available for coment at the hearing. 

Proposed Action: EPA is proposing to 
disapprove this portion of the SIP for all 
three metropolitan areas. This 
deficiency can be remedied by the State 
holding an adequate public hearing. 
Final action approving the SIP can not 
be taken until this deficiency is 
remedied. 


II. Inspection/Maintenance 


All major urban areas that needed an 
extension beyond 1982 to attain the 
standards for Os or CO were required to 
include vehicle inspection/maintenance 
(I/M) as part of the 1979 SIP revision. 
The requirements for the 1982 SIP 
revision include any elements which 
remain to complete an acceptable I/M 
program. The specific requirements for 
the 1982 SIP revision include the 
following critical elements: (1) 
Inspection test procedures; (2) emission 
standards; (3) inspection station 
licensing requirements; (4) emission 
analyzer specification and 
maintenance/calibration requirements; 
(5) recordkeeping and record submittal 
requirements; (6) quality control, audit, 
and surveillance procedures; (7) 
procedures to assure that non-complying 
vehicles are not operated on the public 
roads; (8) a public awareness plan; and 
(9) any other official program rules, 
regulations and procedures. 

Pennsylvania had made commitments 
to an I/M program for Philadelphia and 
Pittsburgh in a Consent Agreement 
which resulted from a suit on 
Pennsylvania's failure to implement I/M. 
An I/M program was developed and 
submitted as part of Pennsylvania's 1979 
SIP revision, including a commitment to 
1/M in the Allentown-Bethlehem-Easton 


5097 


area also. This program consisted of a 
detailed schedule for preparation and 
implementation of an I/M program, and 
the enabling legislation for this program. 
None of the specific requirements 
identified above were part of the 1979 
revision, although it contained 
commitments and schedules for 
development. This program was 
approved by EPA (45 FR 33607) 
conditioned on the retention by the 
Governor of the authority to prepare and 
implement an I/M program. 

Since the approval of the 1979 SIP, the 
State Legislature has acted to prohibit 
any Pennsylvania agencies from 
implementing an I/M program. In 
addition, none of the requirements listed 
above have been satisfied. Therefore, 
Pennsylvania's I/M program does not 
meet the requirements for an acceptable 
program. 

Proposed Action: EPA is proposing to 
disapprove this portion of the ozone and 
carbon monoxide SIPs. 


Il. Perchloroethylene Dry Cleaning 
Regulation 


Pennsylvania has submitted 
stationary source control measures 
which satisfy the requirement for 
adopting Reasonably Available Control 
Technology (RACT) on all categories of 
VOC sources (Groups I and II) except 
the Perchloroethylene Dry Cleaning 
sources. In proposed notices of May 27, 
1982 (45 FR 23186), for Pennsylvania and 
August 24, 1982 (45 FR 36857) for 
Allegheny County, EPA discussed the 
deficiencies in the Dry Cleaning 
regulations, and explained why no 
action was taken on them at that time. 
The deficiencies. remain and EPA is still 
proposing to take no action. 

Proposed Action: EPA is proposing to 
take no action on these regulations at 
this time. 


C. Southeastern Pennsylvania Area 
I. The Ozone (O;) SIP 


O; is formed by the chemical reaction 
between reactive volatile organic 
compounds (VOC) and the oxides of 
nitrogen (NO;) in the presence of strong 
sunlight. VOC emissions are controlled 
in order to reduce ozone concentrations. 
The Metropolitan Philadelphia Interstate 
AQCR includes the following counties: 
Bucks, Chester, Delaware, Montgomery 
and Philadelphia in Pennsylvania; 
Burlington, Camden, Gloucester, Mercer, 
and Salem in New Jersey; and New 
Castle in Delaware. 

This notice applies only to the 
Pennsylvania portion of the AQCR. In 
its initial SIP revision submitted on 
April 24, 1979, Pennsylvania 





demonstrated that attainment of the 
National Ambient Air Quality Standard 
for Ozone would not be possible despite 
the implementation of all reasonably 
available control technologies (RACT). 
The State therefore requested an 
extension of the attainment date for 
ozone from December, 1982 to 
December, 1987. EPA granted this 
request in its approval of the 1979 SIP 
(45 FR 33627). 

Pennsylvania submitted its 1982 
revision of the State Implementation 
Plan for Ozone and Carbon Monoxide 
for the Pennsylvania Portion of the 
Philadelphia Air Quality Control Region 
on June 30, 1982. A Notice of 
Availability was published on October 
20, 1982 (45 FR 46711). Today’s notice 
proposes to approve certain portions of 
the Pennsylvania SIP for Philadelphia 
and disapprove those portions which are 
deficient. 

The Pennsylvania 1982 SIP for 
Philadelphia combines a mix of 
stationary and mobile source controls to 
achieve the requied reduction. The 
elements of this 1982 SIP are discussed 
in the following paragraphs. 


1. Emission Inventory 


For the 1962 SIP, States were required 
to submit a comprehensive emissions 
inventory indicating emission levels 
from all sources of VOCs and oxides of 
nitrogen for both 1980 and 1987. 

Pennsylvania submitted an emissions 
inventory including point sources, area 
sources and mobile sources on June 30, 
1982. Several deficiencies in both point 
and area source inventories were noted 
and transmitted to the State on August 
15, 1982. The deficiencies are being 
rectified and the appropriate revisions 
will be submitted prior to the Notice of 
Final Rulemaking. EPA finds that the 
emission inventory, with minor 
éxceptions, is consistent with EPA 
guidelines and requirements. 

Proposed Action: EPA proposes to 
approve the emissions inventory portion 
of the SIP. 


2. Demonstration of Attainment/ 
Modeling 


To insure consistency among the 
States which are required to 
demonstrate attainment by 1978, EPA 
encouraged each State to use the City- 
Specific Empirical Kinetic Modeling 
Approach (EKMA). The Delaware 
Valley Regional Planning Commission 
(DVRPC) conducted the EKMA analysis 
for the Metropolitan Philadelphia 
Interstate AWCR, using local input data 
in accordance with the EPA document, 
“Guideline for Use of City-Specific 
EKMaA IN Preparing Ozone SIPs” (EPA- 
450.4-80-027). 


The EKMA analysis in the 
Philadelphia SIP is based on monitored 
air quality data from 1979 to 1981. 
Thirty-one days on which ozone 
violations were recorded downwind of 
the urban center were modeled. Local 
input data for each specific day were 
used for the majority of the designated 
days. When local data were not 
available for the specific modeling day, 
default values were used in accordance 
with EPA guidelines. As specified in the 
guidelines, the maximum (among the 
twelve monitoring sites) fourth-highest 
VOC reduction requirement was 
determined to be 44 percent, based on 
the 0.171 ppm ozone concentration 
recorded at the Trenton, N.J., monitoring 
site on June 24, 1980. Hence, in order to 
attain the Ozone Standard of 0.12 ppm 
by 1987, the required VOC reduction is 
324,100 kg/day in the interstate region, 
or 110,750 kg/day in the Pennsylvania 
portion. Since the implementation of all 
reasonably available control measures 
(including I/M) results in a projected 
reduction of 97,600 kg/day, a shortfall of 
23,1250 kg/day is anticipated in the 
Pennsylvania portion of the Metroplitan 
Philadelphia Interstate AQCR. 

In another section of this notice, the 
disapproval of the I/M program is 
discussed. Any action on I/M may affect 
this section. Also, Pennsylvania has 
claimed reductions from an I/M program 
to which commitments have not been 
made. 

EPA has reviewed the demonstration 
analysis and finds that the EKMA 
modeling was conducted in accordance 
with EPA guidelines. However, the State 
has failed to demonstrate attainment of 
the Ozone Standard by December 31, 
1987. In addition, the State has not 
evaluated or committed to adopt 
measures beyond Reasonably Available 
Control Technology to make up this 
shortfall. 

Proposed Action: EPA proposes to 
disapprove the demonstration of 
attainment portion of the SIP. 


3. Reasonable Further Progress 


Pennsylvania has submitted a 
Reasonable further Progress (RFP) 
presentation and discussion in their SIP. 
Pennsylvania and Philadelphia also 
have new source and offset 
requirements which will be adequate to 
remain within the FRP limitations, and 
to maintain attainment of the NAAQS 
when they are attained. However, the 
RFP curve fails to demonstrate 
attainment of the Ozone Standard by 
December 31, 1987, and fails to indicate 
the anticipated date when VOC 
emission reductions are sufficient to 
indicate attainment of the Ozone 
Standard. 
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In another section of this notice, the 
disapproval of the I/M is 
discussed. Any action on 1M may affect 
this seciton. Also, Pennsylvania has 
claimed reductions from an I/M program 
to which commitments have not been 
made. 

Proposed Action: EPA proposes to 
disapprove the reasonable further 
progress portion of the SIP. 


4. Stationary Source Controls 


The Clean Air Act mandates that 


States adopt regulations requiring 
Reasonably Available Control 


~ Technology (RACT). Therefore, as part 


of the 1982 submittal, States must 
include RACT for: (a) All sources of 
VOC's covered by a Control Techniques 
Guideline (CTG); and (b) all remaining 
major stationary sources with the 
potential to emit more than 100 tons of 
VOC per year. 

EPA requires that the submittal either 
include legally enforceable measures to 
implement RACT for these sources, or 
else document the State’s determination 
that the existing level of control 
represents RACT for each of these 
sources, 

a. CTG Regulations: The State has 
adopted adequate regulations for all 
VOC sources covered by EPA CTG’s 
published to date (Groups I and I), 
except for the control of 
Perchloroethylene Dry Cleaning 
emissions. This regulation is discussed 
in the “General Issues” section of this 
notice. The State has also committed to 
adopt, implement, and enforce RACT 
regulations for applicable VOC source 
categories after future guidelines are 
released. 

b. Regulations for 100 Ton Per Year 
Sources: The Department of 
Environmental Resources has confirmed 
that RACT has been applied to all but 
three of the major sources of VOC 
emissions in Bucks, Chester, Delaware, 
and Montgomery Counties. For 
Philadelphia County, two major sources 
are not controlled to RACT levels. In 
any area receiving an extension beyond 
1982 for attaining the ozone standard, 
control of all sources of VOC emissions 
over 100 tons per year is a required part 
of the 1982 SIP revision. This includes 
sources not covered by CTG’s. 
Therefore, RACT regulations, or a 
commitment to evaluate and-adopt 
RACT regulations, are required for these 
five sources. 

Proposed Action: EPA proposes to 
disapprove the stationary source control 
portion of the SIP, because RACT 
regulations for five 100 tons per year 
sources have not been included in the 
SIP. 
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Transportation Control Measures 


The Delaware Valley Regional 
Planning Commission (DVRPC) was the 
lead agency in the development of the 
transportation portion of the 
Philadelphia SIP. The Technical 
Advisory committee for Transportation, 
which included representatives of local 
governments and transportation 
agencies in both Pennsylvania and New 
Jersey, performed a preliminary analysis 
of 75 measures, which encompassed all 
of the reasonably available 
transportation measures (RATM) 
identified in Section 108(f) of the Clean 
Air Act. Of the original 75 measures, 33 
measures (15 in Pennsylvania, 18 in New 
Jersey) were analyzed in detail and 
recommended for approval by the 
DVRPC Board, which subsequently 
approved the recommended measures 
for submission to the State. 

The SIP includes commitments to the 
implementation of the following types of 
transportation measures: 


¢ Improved public transportation 

facilities 

—Purchase of 125 new rapid transit 
cars for the Broad Street Subway 

—purchase of 141 replacement Light 
Rail Vehicles 

—Purchase of new buses 

—Rapid Transit and Light Rail Station 
Improvements 

—Consideration of new bus stop 
shelters and improved route 
information 

—Rapid Transit safety and security 
program 

—Completion of Route 66 Trolley Line 
Extention 

—Newtown Commuter Rail Line 
Electrification 

—Completion of Airport High-Speed 
Line with two additional 
intervening stops 

—Completion of Center City 
Commuter Tunnel, Ancillary Station 
Improvements and Commuter 
Railroad Facilities Coordination 


Employer and community-based 
ridesharing programs 

Center City Philadelphia Parking 
Policies 

Bicycle Storage Facilities 
Bicycle Route Maps 
Consideration of Educational 
Campaign to Reduce Automobile 
Emissions 


The total VOC emission reduction 
resulting from the measures included in 
the SIP was determined to be 1980 kg/ 
day in 1987, thus providing 4.5 percent of 
the regional shortfall, or 4.2 percent of 
the shortfall in the Pennsylvania portion. 
37 additional measures were 
recommended for further consideration 


in the event that additional emission 
reductions are required. 

Commitments to the recommended 
measures are made in Appendix D of 
the plan by the City of Philadelphia, 
Southeastern Pennsylvania 
Transportation Authority and the 
Greater Philadelphia Bicycle Coalition. 
This process of commitments is 
continuing and additional State and 
local agencies may provide additional 
support for these projects, where 
appropriate. 

The analysis results and 
recommendations were reviewed by the 
public and all State and local agencies 
in the region. Evaluation and comments 
were included in the SIP revision. 

Basic Transportation Needs have 
been adequately addressed in the SIP, 
as part of the basic planning process 
performed by DVRPC and the State. Full 
public participation was provided and 
encouraged throughout the development 
of the transportation control plan. 

Proposed Action: EPA proposes to 
approve the transportation portion of 
the Philadelphia SIP. 


II. Carbon Monoxide 


1. Demonstration of Attainment/ 
Modeling 


The Carbon Monoxide design value 
used in the State’s 1979 demonstration 
of attainment was 11.1 ppm. Although 
no monitored violations of the standard 
occurred in the based year of 1980, the 
numerous violations in 1981 indicated a 
1981 design value of 10.4 ppm. This 
design value would necessitate a 16.7% 
emission reduction, or 280,000 kg/day of 
the base year. Based on the design value 
and the expected reductions in 
emissions, attainment was expected to 
occur by June of 1983. Although the 
State did not submit a reasonable 
further progress curve, sufficient 
information was available in the plan to 
show that reasonable further progress 
will be maintained. In the 1979 CO SIP, 
the State based its analysis on a 
rollback model. The estimated 
attainment date of June 30, 1983, was 
based on the results of this model. 

In a subsequent analysis using a more 


- sophisticated model for CO hotspots, the 


State determined that the CO standard 
will not be met until 1987, and that the 
original rollback model was apparently 
incorrect. The State has informed EPA 
of its plan to submit a proposed revision 
of its CO attainment date from June 30, 
1983 to December 31, 1987. This 
proposed revision will be formally 
submitted to EPA by January 15, 1983. 
EPA has evaluated this preliminary 
request and finds it to be acceptable. 
Final action approving this portion of 


the SIP will not be taken until the formal 
revision request is submitted to EPA. 

Proposed Action: EPA is proposing to 
approve all portions of the CO SIP with 
the exception of the I/M program. EPA 
is also proposing to approve the CO 
extension date for Southeastern 
Pennsylvania when it receives formal 
receipt of a request for revision of the 
CO attainment date. 


Ill. Additional Requirements 


DVRPC has submitted an analysis 
which demonstrates that projects being 
completed in the Southeastern 
Pennsylvania area conform with the SIP 
and that resultant emissions will be at 
or below the RFP curve. 

Adequate provision was included for 
expansive consultation with the public 
and officials from appropriate 
government agencies, both during the 
SIP preparation and on a continuing 
basis thereafter. 

The State has provided evidence of its 
commitment of adequate financial and 
staff resources to assure timely 
implementation of the SIP. In addition, 
all other requirements of Section 172(b) 
of the Clean Air Act and EPA’s January 
1981 policy on SIP revisions for 
extension areas have been satisfied by 
the plan submitted by DVRPC and 
Pennsylvania. 

A description of the process for 
identifying transportation contingency 
measures is also included in the SIP. 


D. The Southwestern Pennsylvania Area 
(Pittsburgh) 
I. Ozone 


The Ozone SIP for the Southwestern 
Pennsylvania area was developed by 
the Southwestern Pennsylvania 
Regional Planning Commission (SPRPC), 
with modeling and stationary source 
input from the Department of 
Environmental Resources (DER). This 
SIP was submitted by DER Secretary 
Peter S. Duncan on June 30, 1982. The 
following paragraphs discuss the 
components of this SIP. 


1. Emissions Inventory 


The emissions inventory for the 1982 
SIP must include a comprehensive 
inventory of 1980 and attainment year 
emission levels from all sources of VOC 
and oxides of nitrogen. The mobile and 
area source inventory was developed by 
SPRPC, while the inventory for 
stationary sources was developed by 
DER and the Allegheny County Bureau 
of Air Pollution Control. The emission 
inventory was reviewed and found to be 
adequate; several issues that were 
raised by EPA were clarified by DER in 
a letter and subsequent 
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- communications. Therefore, this 
inventory is consistent with EPA 
guidance and requirements. 

Proposed Action: EPA is proposing to 
approve this portion of the SIP. 


2. Demonstration of Attainment/ 
Modeling 


The demonstration of attainment for 
the Southwestern Pennsylvania area 
consisted of the use of the City-Specific 
Empirical Kinetic Modeling Approach 
(EKMA), as recommended by EPA. This 
analysis is based on monitored air 
quality data collected from 1979 to 1981. 
The ozone design value for this area 
was 0.155 ppm, on July 20, 1979. 
Representative days were selected for 
modeling, and the prediction from the 
highest site was used as the required 
reduction. This resulted in a need for a 
35.2 percent reduction, which wouid be 
50,665 tons reduction by 1987 (based on 
the 1980 emission inventory). The 
demonstration for the Southwestern 
Pennsylvania portion indicates that this 
reduction in emissions will occur, and 
that attainment will occur by 1987. 
Expected reductions, including those 
from I/M, will amount to 59,550 tons, 
providing a margin of 8,885 tons by 1987. 
The methodology used by DER in this 
EKMA analysis has been reviewed by 
EPA and conforms with EPA guidelines. 
Since the I/M reduction claimed in the 
Southwestern Pennsylvania area is 
smaller than the projected margin below 
attainment, this analysis indicates that 
this area will attain the ozone standard 
by 1987 even without I/M. 

Proposed Action: EPA is proposing to 
approve the demonstration of 
attainment and modeling portion of the 
SIP for Southwestern Pennsylvania. 


3. Reasonable Further Progress 


Pennsylvania has submitted a 
graphical demonstration that reasonable 
further progress (RFP) will be 
accomplished. This demonstration for 
ozone shows that attainment by 1987 
will occur, and shows reductions that 
are expected from stationary and mobile 
sources. Pennsylvania also has new 
source and offset requirements which 
will be adequate to remain within the 
RFP limitations and to maintain 
attainment of the NAAQS after 1987. 

In another section of this notice, 
disapproval of the I/M program is 
discussed. This action on I/M may 
affect this section. Also, credit has been 
claimed in the RFP graph for I/M 
reductions which have not been 
committed to. 

EPA intends to monitor the 
Commonwealth's progress in meeting 
RFP by reviewing the Commonwealth's 
annual RFP reports. If any deficiency 


occurs, EPA will require corrective 
action. 

Proposed Action: EPA is proposing to 
approve the RFP portion of the SIP. 


4. Stationary Source Controls 


Requirements for the 1982 SIP’s 
include Reasonably Available Control 
Technology (RACT) for: (a) all sources 
of Volatile Organic Compounds (VOC) 
covered by a Control Techniques 
Guideline (CTG), and (b) all remaining 
major stationary sources with the 
potential to emit more than 100 tons of 
VOC per year. EPA requires that the 
submittal either include legally 
enforceable measures to implement 
RACT for these sources, or else 
document the State’s determination that 
the existing level of control represents 
RACT for each of these sources. 

a. CTG Regulations: Pennsylvania has 
adopted acceptable RACT VOC 
regulations for all categories of CTG 
sources except Perchloroethylene Dry 
Cleaning. This regulation is discussed in 
the “General Issues” section of this 
notice. The State has also committed to 
adopt and implement RACT regulations 
for applicable VOC source categories 
after future EPA guidelines are 
published. 

b. Regulations for 100 Ton Per Year 
Sources: The other requirement for 
stationary sources is control of all 
sources greater than 100 tons per year 
that are not covered by a CTG, ora 
certification that no such sources exist. 
For the five counties outside of 
Allegheny County, DER has certified 
that no such sources exist. For 
Allegheny County, this certification has 
not been included. EPA believes that 
such sources do exist in Allegheny 
County. The County Bureau of Air 
Pollution Control has committed to 
develop a schedule for study, 
development, and implementation of 
RACT regulations for any such sources. 

Proposed Action: EPA proposes to 
disapprove the stationary source control 
portion of the SIP because RACT 
regulations have not been included for 
all 100 ton per year VOC sources in 
Allegheny County. However, since the 
County is submitting a commitment with 
a schedule to develop RACT regulations 
if needed, EPA will not take final action 
on this until information is submitted by 
the County. 


5. Transportation Control Measures 


The Southwestern Pennsylvania 
Regional Planning Commission (SPRPC) 
was responsible for developing the 
transportation portion of the 1982 SIP. 
SPRPC completed a detailed analysis of 
all reasonably available measures for 
improving air quality. From this 
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analysis, four measures were selected 
for implementation: (1) Expanded 
ridesharing program, (2) transit 
maintenance program, (3) traffic 
operations improvements, and (4) a 
bridge repair strategy. Any measures not 
selected were justified because of air 
quality impacts, economic impacts, or . 
consideration of acceptability of 
projects. In addition, several measures 
proposed in the 1979 SIP were since 
rejected. These rejected measures were 
also justified. Emission reductions 
claimed from these measures are 3,350 
tons of ozone per year. Adquate 
commitments to these measures were 
submitted with the SIP and ina 
subsequent submittal. SPRPC has 
indicated that Basic Transportation 
Needs are being provided in the area, 
and that the ongoing transit program 
will continue to provide for these needs. 

As indicated above, the Southwestern 
Pennsylvania transportation portion of 
the Pennsylvania Ozone SIP meets 
EPA's basic criteria for an approvable 
SIP. 

Proposed Action: EPA proposes to 
approve the Southwestern Pennsylvania 
transportation portion of the Ozone SIP. 


II. Carbon Monoxide 


The CO plan for the Pittsburgh area 
which was developed by SPRPC 
consists of a modeling demonstration 
and a showing of reasonable further 
progress. 

Demonstration of Attainment/ 
Modeling: SPRPC completed a linear 
roliback model to estimate CO levels for 
the downtown Pittsburgh area. This 
model showed the need for a 15% 
reduction in CO emissions. This is based 
on the second highest CO value 
monitored, which was 10.6 ppm. The 
15% reduction translates to an emission 
reduction of 1,313 tons by 1985. 
Expected reductions are 3,089 tons, 
providing a significant margin below the 
standard. 

During EPA’s review of the CO SIP 
revision, an error in the method used to 
calculate the maximum CO level was 
discovered. This error was discussed 
with the local agency responsible, who 
agreed that the method was incorrect. 
The revised miximum is therefore 11.5 
ppm, not 10.6 ppm. The required 
reduction in emissions will now be 21.7 
percent, rather than 15 percent. As 
mentioned above, a 35.2 percent 
reduction will be achieved by 1985, so 
attainment of the standard is not 
jeopadized by this error. A margin of 
1,189 tons below the standards will still 
be achieved based on the RFP graph for 
CO in the plan, so this demonstration of 
attainment is acceptable. (This 
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demonstration includes reductions from 
1/M, which is not being implemented). 

The RFP graph shows that attainment 
for CO will occur prior to the December 
31, 1985 attainment date, with a margin 
of approximately 1,200 tons. It also 
shows a continued reduction in 
emissions through 1987. 

No transportation measures were 
developed specifically to reduce CO 
emissions, but reductions will occur 
from measures developed for the Ozone 


The disapproval of the I/M program 
for Pennsylvania is discussed elswere in 
this notice. Any action on I/M could 
affect this section. In addition, 
Pennsylvania has claimed reduction 
from an I/M program which they have 
not committed to implement. 

EPA intends to monitor 
Commonwealth's progress in meeting 
RFP by reviewing the Commonwealth's 
annual RFP reports. If any deficiency 
occurs, EPA will require corrective 
action. 

Proposed Action: EPA proposes to 
approve all portions of the CO SIP for 
Southwestern Pennsylvania, with the 
exception of the I/M program. 


Ill. Additional Requirements 


SPRPC has submitted an analysis that 
the projects being completed in the 
Southwestern Pennsylvania area 
conform with the SIP. The conformity 
analysis has been adopted as a routine 
procedure to insure conformity during 
project development and approval 
stages. 

The procedure used by SPRPC in 
developing this SIP revision included 
measures to provide for sufficient 
consultation with State and local 
officials. In addition, all other 
requirements of Section 172(b) of the 
Clean Air Act have been satisfied by the 
plan submitted by SPRPC and 
Pennsylvania. Information showing that 
SPRPC had developed a contingency 
program to compensate for 
unanticipated shortfalls in emission 
reductions was submitted in a letter 
dated January 12, 1983. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


E. The Allentown-Bethlehem-Easton 
Area 


I. Ozone 


Pennsylvania's SIP provides for 
bringing Lehigh and Northampton 
Counties into attainment with the O; 
standard by 1987. Attainment will be 
achieved by substantially reducing 
volatile organic compound (VOC) 
emissions. The SIP contains a mix of 
stationary and mobile source strategies 


that are expected to bring about the 
necessary reductions. The SIP’s main 


provisions are discussed below. 
1. Emissions Inventory 


Pennsylvania’s 1982 O, SIP contains 
emission inventories listing all sources 
of VOCs and oxides of nitrogen and 
providing estimates of their 1980 and 
1987 emissions. EPA has reviewed these 
inventories and has determined that 
they are consistent with EPA guidance 
and other requirements. EPA did have 
some minor concerns regarding the 
inventories when EPA first reviewed 
them, but EPA contacted the State 
regarding the concerns andthe State has 
addressed them adequately. EPA has 
included a discussion of the concerns 
that arose and the State's response to 
them in this notice’s technical support 
document. Copies of this document are 
available for inspection at the EPA 
address listed above. 

Proposed Action: EPA proposes to 
approve the SIP’s emission inventory. 


2. Demonstration of Attainment/ 
Modeling 


Pennsylvania's SIP includes a 
demonstration that the Lehigh/ 
Northampton area will attain the O, 
standard by 1987. EPA has reviewed this 
demonstration and has found it 
acceptable. The demonstration consists 
of a determination of the 1987 emission 
level consistent with attainment and a 
showing that 1987 emissions will be 
below that level. Pennsylvania used the 
EPA recommended Empirical Kinetic 
Modeling Approach (EKMA) to 
determine the emission level consistent 
with attainment. Using this model, 
Pennsylvania determined that the 1980 
VOC emission level of 23,935 tons per 
year must be reduced 27.5% to 17,353 
tons per year to bring about attainment. 
Pennsylvania claims attainment will be 
achieved based on the fact that actual 
1987 emissions are predicted to be 
15,390 tons per year, a level 1,963 tons 
below the minimum level required to 
bring about attainment. 

This 1987 actual emission level 
includes reductions from an I/M 
program which is not being 
implemented. However, the I/M 
reduction claimed in the Allentown- 
Bethlehem-Easton area is smaller than 
the projected margin below attainment. 
Therefore, the analysis indicates that 
this area will attain the ozone standard 
by 1987 even without I/M. 

Pennsylvania's EKMA modeling was 
done in accordance with EPA guidance, 
All O, air quality data available from 
the four monitoring sites in the Lehigh/ 
Northampton area for the period from 
1979 to 1981 were considered. Modeling 


5101 


was done using representative data. The 
27.5% reduction estimate was the highest 
reduction determined to be necessary 
for attainment after modeling all four 
sites. This is based on an ozone design 
value of 0.154 ppm, on June 15, 1979. 
Proposed Action: EPA proposes to 
approve Pennsylvania's demonstration 
of attainment for the Lehigh/ 
Northampton area and the EKMA 
modeling supporting the demonstration. 


3. Reasonable Further Progress 


Pennsylvania has submitted a 
graphical demonstration that reasonable 
further progress (REP) will be 
accomplished. This demonstration 
shows that attainment by 1987 will 
occur, and shows reductions that are 
expected from stationary and mobile 
sources. Pennsylvania also has new 
source and offset requirements which 
will be adequate to remain within the 
RFP limitations and to maintain 
attainment of the NAAQS after 1987. In 
another section of this notice, 
disapproval of the I/M program is 
discussed. This action on I1/M may 
affect this section. 

EPA intends to monitor the 
Commonwealth's progress in meeting 
RFP by reviewing the Commonwealth's 
annual RFP reports. If any deficiency 
occurs, EPA will require corrective 
action. 

Proposed Action: EPA is proposing to 
approve the RFP portion of the SIP. 


4. Stationary Source Controls 


Requirements for the 1962 SIP’s 
include Reasonably Available Control 
Technology (RACT) for: (a) All sources 
of Volatile Organic Compounds (VOC) 
covered by a Control Techniques 
Guideline (CTG), and (b) all remaining 
major stationary sources with the 
potential to emit more than 100 tons of 
VOC per year. EPA requires that the 
submittal either include legally 
enforceable measures to implement 
RACT for these sources, or else 
document the State’s determination that 
the existing level of control represents 
RACT for each of these sources. e 

a. CTG Regulations: Pennsylvania has 
adopted acceptable VOC RACT 
regulations for all categories of CTG 
sources except Perchloroethylene Dry 
Cleaning (this regulation is discussed in 
the “General Issues” section of this 
notice). The State has also committed to 
adopt and implement RACT regulations 
for applicable VOC source categories 
after future EPA guidelines are 
published. 

b. Regulations for 100 Ton Per Year 
Sources: Pennsylvania has certified that 
no 100 ton per year sources exist in 
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Lehigh or Northampton counties to 

which RACT has not been applied. 
Proposed Action: EPA is proposing to 

= the stationary source portion of 
e SIP. 


5. Transportation Control Measures 


The Joint Planning Commission (JPC) 
of Lehigh and Northampton Counties 
was responsible for developing the 
transportation portion of the 1982 SIP. 
The JPC completed a detailed analysis 
of all reasonably available measures for 
improving air quality. 

The JPC chose transportation 
measures including traffic flow 
improvements, intersection 
improvements, corridor improvements, 
replacing all-way stop signs with a 
minimum number of signs, and 
permitting right turn on red for inclusion 
in its plan for reducing pollution from 
mobile sources. The JPC estimates that 
these measures will result in a 10.2 ton 
reduction in VOC emissions by 1987. 
The JPC estimates the average annual 
reduction in VOC emiseions due to the 
measures as 2.0 tons per year. 

JPC chose the above measures for 
inclusion in the SIP because it 
determined them to have air quality and 
transportation benefit, to have local 
support, and to be reasonable to 
implement. The SIP includes adequate 
commitments to these measures. The 
JPC rejected a number of measures that 
did not meet the above criteria. 
Adequate explanation of the rejections 
are given. 

The JPC indicates in the SIP that it 
considers basic transportation needs as 
a routine measure when calculating all 
potential transportation measures. 

Proposed Action: EPA believes that 
the transportation portion of the Lehigh/ 
Northampton SIP meets all criteria for 
approval and EPA proposes to approve 
this portion of the SIP. 


il. Carbon Monoxide 


The Allentown-Bethlehem-Easton 
area was originally designated as an 
attainment area for carbon monoxide. 
Therefore, no extension for attainment 
was requested, and no 1982 SIP revision 
for CO is required. 


Il. Additional Requirements 


The procedure used by Pennsylvania 
and the JPC in developing this SIP 
revision included measures that 
provided for sufficient consultation with 
State and local officials. The JPC has 
submitted an analysis showing that the 
projects being completed in the 
Allentown-Bethlehem-Easton area 
conform with the SIP. The conformity 
analysis has been adopted as a routine 
procedure to ensure conformity during 


project development and approval 
stages. A description of the process for 
identifying transportation contingency 
measures is also included in the SIP. In 
addition, EPA believes the plan 
developed by Pennsylvania and the JPC 
meets all other requirements of Section 
172(b) of the Clean Air Act. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


Proposed Actions 


Based on the review discussed above, 
EPA is proposing the disapproval of the 
following portions of Pennsylvania’s 
1982 Ozone and Carbon Monoxide SIP: 

1. The Public Hearing for the entire 
SIP. 

2. The Inspection/Maintenance 
Program (Statewide) for both ozone and 
carbon monoxide in all areas. 

3. Portions of the Ozone Plan for the 
Southeastern Pennsylvania Area, 
specifically: 

a. Demonstration of Attainment/ 
Modeling. 

b. Reasonable Further Progress. 

c. Stationary Source Control Strategy. 

4. The stationary source portion of the 
plan for the Southwestern Pennsylvania 
area. 

EPA is proposing the approval of the 
following portions of the Pennsylvania 
SIP: 

1. Portions of the Plan for the 
Southwestern Pennsylvania area, 
including: 

a. Emission Inventory. 

b. Transportation Control Strategy. 

c. Additional Requirements. 

d. Carbon Monoxide Plan (except for 
the I/M program). 

2. Portions of the Plan for the 
Southwestern Pennsylvania Area 
Including: 

a. Emission Inventory. 

b. Demonstration of Attainment/ 
Modeling. 

c. Reasonable Further Progress. 

d. Transportation Control Strategy. 

e. CO Plan (except for the I/M 
program). 

f. Additional Requirements. 

3. The entire ozone plan for the 
Allentown-Bethlehem-Easton area 
(except for I/M and the public hearing 
as mentioned above). 

EPA is proposing to continue to defer 
action on the following portions of the 
Pennsylvania SIP: 


1. Perchloroethylene Drycleaning 
Regulations 


If the major deficiencies discussed 
above are not remedied before EPA 
takes final action, EPA will be required 
to disapprove the revisions to the ozone 
and carbon monoxide plans. Under 
Section 110(a)(2)(I) and 40 CFR 52.24 
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(1981), disapproval would trigger a 
moratorium on the construction and 
modification of major stationary sources 
of ozone and carbon monoxide in the 
nonattainment areas to which these plan 
revisions apply. 

Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176{a) and 316(b) of the 
Clean Air Act. Under 176(a), EPA and 
the Department of Transportation must 
limit funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

EPA is soliciting public comments on 
issues discussed in this notice or on 
other relevant matters. Interested 
parties may participate in Federal 
rulemaking procedures by submitting 
written comments to the address above. 

The Administrator’s decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2)(A)- 
(K) and 110{a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR Part 51. 

Under Executive Order 12291, today’s 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

This moratorium, however, would 
only apply to major sources. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
Oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovermental 
relations. 


Authority: Section 110({a) and 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 7410{a), 
7502 and 7601(a)) 
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Dated: November 23, 1982. 
Stanley L. Laskowski, 
Acting Regional Administrator. 
[FR Doc. 63-2442 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 


[A-5-FRL 2261-5] 


Approval and Promuigation of 
Implementation Plans; Wisconsin 1982 
Ozone and Carbon Monoxide 
Attainment Plan 


AGENCY: United States Environmental 
Protection Agency (EPA). 


ACTION: Proposed rulemaking. 


SUMMARY: The purpose of this document 
is to address the 1982 State 
Implementation Plan (SIP) revision 
whick has been submitted in draft form 
by the Wisconsin Department of Natural 
resources (DNR) pursuant to the Part D 
requirements of the Clean Air Act 
(hereafter referred to as the Act). Part D 
of the Act requires plans to be submitted 
by July 1, 1982 to attain the ozone and 
carbon monoxide (CO) National 
Ambient Air Quality Standards 
(NAAQS) in nonattainment areas with 
approved attainment date extensions. In 
today’s action, EPA is presenting the 
results of its review of the Wisconsin 
SIP revision based on the draft plan 
submitted to EPA on June 28, 2982. At 
this time, EPA is identifying portions of 
the plan that are clearly deficient, and 
proposing to disapprove the plan on that 
basis. In addition, this notice identifies 
other deviations from EPA policy 
guidance and requirement. EPA is 
soliciting the State’s response and public 
comments on the proposed disapproval, 
and the significance of the deviations 
discussed in this notice. The Agency 
will consider these comments in its final 
rulemaking notice. 

DATE: Comments must be received on or 

before March 21, 1983. 

ADDRESS: Comments should be 

addressed to: Gary Gulezian, Chief, 

Regulatory Analysis Section (5AP-11), 

U.S. Environmental Protection Agency, 

Region V, 230 South Dearborn Street, 

Chicago, Illinois 60604. 

Please submit an original and three 
copies, if possible. 
you may inspect copies of the draft 

SIP submited by the State and EPA's 

evaluation during normal business hours 

at: 

U.S. Environmental Protection Agency, 
Air Programs Branch, Region V, 230 
South Dearborn Street, Chicago, 
Illinois 60604. 


Wisconsin Department of Natural 
Resources, Bureau of Air 
Management, 101 South Webster, 
Madison, Wisconsin 53707. 


FOR FURTHER INFORMATION CONTACT: 
Sharon Reinders at (312) 886-6034) (FTS, 
886-6034). 

SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendements of 1977 
added a new Part D to Title I of the Act. 
Under this Part, the States had to revise 
their State Implementation Plans (SIPs) 
for all nonattainment areas and submit 
the revisions to EPA by January 1, 1979 
(sections 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone or carbon 
monoxide (CO) standard by that date 
despite the implementation of all 
reasonably available control measures 
(Sections 172(a)(1), 172(a)(2)). 

If EPA approved this demonstration, 
the attainment date for ozone or CO 
could be extended up to December 31, 
1987, and the State could defer 
compliance with certain Part D planning 
requirements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 
complies with all of the Part D 
requirements (Section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble“ for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
20372).! Other requirements for plan 
preparation and EPA policy guidance 
are contained in a technical support 
memorandum dated November 17, 1982 
entitled, Technical Support Document 
for the 1982 SIP for Wisconsin, which is 
available for review at the Region V 
office listed above. 

The State of Wisconsin submitted an 
initial SIP revision in 1979 for the ozone 
nonatainment areas in Brown and Dane 
Counties and for the ozone/CO 
nonattainment area in Kenosha, 
Milwaukee, Ozaukee, Racine, and 
Waukesha Counties. The State 
requested that EPA extend the 
attainment date for the standards in 
Kenosha, Milwaukee, Ozaukee, Racine, 
and Waukesha Counties until December 


‘EPA published four additional notices 
supplementing the general preamble in 1979; July 2, 
1979 (44 FR 38583); August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and November 23, 
1979 (44 FR 67182). 
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31, 1987. EPA approved this request and 
conditionally approved the initial plan 
revision on May 6, 1981 (46 FR 25244). 

The Wisconsin DNR submitted a draft 
of the 1982 revisions to Wisconsin's CO/ 
ozone SIP on June 28, 1982. This draft 
was used as the basis for a State and 
local public hearing held on October 26, 
1982. The State is still considering these 
revisions and proposes to adopt them 
through its SIP revision procedures. EPA 
reviewed the revisions and prepared 
comments which incorporate EPA's 
evaluation was forwarded to the 
Wisconsin DNR in a letter from EPA 
dated October 26, 1982. EPA's 
evaluation is also contained in the 
technical support memorandum noted 
above. 

In the interim, EPA is proceeding with 
rulemaking action on these revisions as 
the State completes its SIP revisions. 
EPA anticipates the.state’s response 
prior to final rulemaking. 

EPA's review of the State’s submittal 
is divided into three discussions. 

A. Plan Description; 

B. Majcr Deficiencies; and, 

C. Other Deviations from EPA Policy 
and Requirements. 


A. Plan Description 


1. Demonstration of Attainment for 
Ozone 


Ozone is formed from various 
precursors—primarily oxides of nitrogen 
and a class of hydrocarbons called 
“reactive volatile organice compounds” 
(VOCs). VOC emissions are controlled 
to reduce ozone concentrations. 

Wisconsin's 1982 proposed SIP 
pertains to the seven-county 
Southeastern Wisconsin ozone 
nonattainment area consisting of 
Kenosha, Milwaukee, Ozaukee, Racine, 
Walworth, Washington and Waukesha 
Counties. This region contains the 
Milwaukee demonstration area. The 
proposed SIP addresses attainment of 
the ozone NAAQS and VOC emission 
reductions in these seven counties 
through a mix of controls on stationary 
and mobile sources. To determine the 
reduction needed for attainment, the 
DNR utilized the city-specific Empirical 
Kinetics Modeling Approach (EKMA) 
Model. 

The proposed SIP revision considers 
ozone violations monitored at the 
Grafton (Ozaukee County) site and at 
the University of Wisconsin-Milwaukee 
(UWM) North site from 1979 through 
1981. The DNR determined that the 
worst-case monitoring site is the UWM 
North site. The DNR states, however, 
that the UWM-North ozone data reflect 
a combined impact of ozone generated 





from precursors emitted in both the 
Milwaukee urbanized area and the 
Chicago-Northwest Indiana urbanized 
area. Thus, as described below, the DNR 
developed the proposed SIP 
incorporating two VOC emission 
reduction targets. 

For Washington, Walworth, 
Waukesha and Ozaukee Counties, the 
DNR estimates that a VOC emission 
reduction of 29 percent in 1980 base year 
VOC emission levels in the seven- 
county region is necessary to attain the 
standard. This estimate is the fourth 
highest VOC emission reduction based 
on daily ozone standard exceedances 
occurring at the Grafton (Ozaukee 
County) monitoring site. To achieve this 
reduction, the State is implementing the 
stationary and mobile source controls 
described in Part 1.A.3 below. These 
controls are expected to reduce the 
calculated VOC emission levels from 
336,400 kilograms (kg) per average 
summer weekday in the 1980 base year 
to 231,400 kg per average summer 
weekday in 1987, or a reduction of 31 
percent. 

For Kenosha, Milwaukee, and Racine 
Counties, the DNR estimates that an 
additional 6 percent VOC emission 
reduction, or 35 percent from 1980 base 
year VOC emission levels, is necessary 
to attain the standard. This estimate is 
the average of the fourth highest VOC 
emission reductions computed for the 
Grafton and UWM-North sites. The 
State's strategy of control measures for 
stationary and mobile sources in 
Kenosha, Milwaukee and Racine 
Counties reduces VOC emission levels 
from 235,100 kg per average summer 
weekday in 1980 to 152,300 per average 
summer weekday in 1987, or a reduction 
of 35 percent. 


2. Demonstration of Attainment for CO 


Violations of the CO standards are 
caused primarily by automobile 
emissions and generally occur in the 
areas around major intersections, or in 
central business districts, where 
vehicles tend to idle for relatively long 


periods. 

The State submittal considers CO 
violations monitored in Milwaukee at 
the 7528 West Appleton Avenue site 
from 1979 through 1981. During this time 
period, violations of the CO NAAQS 
occurred only at the Appleton Avenue 
monitoring site. Based on a linear 
rollback analysis, the DNR determined 
that a 29 percent reduction in CO 
emissions from the 1979 base year is 
needed to achieve the standard. 

The control measures in the proposed 
SIP addressing CO are the Federal 
Motor Vehicle Control Program 


(FMVCP) and Inspection and 


Maintenance (I/M), The FMVCP is the. 
primary control measure and is. 
adequate to lower CO emission levels 
within acceptable limits by 1986. I/M is 
not considered by the State to be a 
necessary control measure for CO but 
will provide some emission reductions if 
implemented to control ozone precursor 
emissions. Based on the rollback 
analysis, the expected second-high CO 
concentration in 1987 is 6.55 parts per 
million (ppm), 8-hour average, with 
implementation of an I/M program. 
Without an I/M program, the expected 
second-high is 8.03 ppm, 8-hour average. 
Thus, the State demonstrates attainment 
of the CO NAAQS prior to December 31, 
1987, with or without an I/M program. 


3. Stationary and Mobile Source Control 
Measures Contained in the Ozone and 
CO SIP Revision 


a. Reasonably Available Control 
Technology (RACT): The Act requires 
States to adopt RACT on industrial 
sources of VOC emissions. Therefore, as 
part of the 1982 submittal, States must 
include RACT for all sources of VOCs 
covered by a Control Technique 
Guideline (CTG) for Groups I, II, and III 
VOC categories and all remaining major 
source of VOCs with the potential to 
emit more than 100 tons of VOC per 
year. EPA requires that the 1982 SIP 
submittal either include legally 
enforceable measures to implement 
RACT for these sources, or else 
document the State's determination that 
the existing level of control represents 
RACT for each of these sources. 

Stationary source controls on Groups I 
and II CTG categories of VOC emissions 
in the Southeastern Wisconsin Region 
are embodied in Wisconsin 
Administrative Code Chapters NR 
154.01 and NR 154.13. These regulations 
have been submitted to EPA by the 
State for incorporation in the existing 
SIP. EPA approved these submittals as 
SIP revisions in separate actions on 
January 11, 1980 (47 FR 2319) for VOC 
Group [, and on June 21, 1982 (47 FR 
26622), for VOC Group II. Wisconsin's 
submittal, however, does not contain 
regulations or a commitment and a 
schedule for adoption and submittal of 
Group III RACT measures and RACT 
control on other major non-CTG 
sources. 

b. Federal Motor Vehicle Control 
Program (FMVCP): The FMVCP will 
also provide a significant reactive VOC 
emission reduction from mobile sources 
in the Southeastern Wisconsin region. 

The FMVCP is expected to result in an 
18 percent reduction in total reactive 
VOC emissions in the period between 
1980 and 1987. 
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c. Transportation Control Measures. 
(TCMs): Appendix S of Wisconsin’s 
proposed SIP includes the following 
TCMs which are being implemented in 
the State: public transit improvements, 
long-range transit improvements, on- 
street parking controls, park and ride/ 
pool lots, employer participation in 
reducing personal vehicle use, and 
programs to reduce vehicle idling time, 
improve traffic flow and reduce extreme 
cold start conditions. However, 
estimates of emission reductions from 
TCMs are not included in the proposed 
SIP because the State believes that 
emission reductions from the 
implementation of TCMs in the 
Southeastern Wisconsin region are not 
necessary to demonstrate attainment of 
the ozone NAAQS. 

d. Inspection and Maintenance (I/M): 
All major urban areas that needed an 
extension beyond 1982 to attain a 
standard for ozone or CO were required 
to include vehicle I/M as a portion of 
the 1979 revision. EPA evaluated and 
acted on the I/M portion of Wisconsin's 
1979 SIP revision in 46 FR 25294, on May 
6, 1981. The 1982 SIP revision must also 
contain an I/M portion. This portion 
must include the rules and regulations 
for implementing an I/M program that 
will meet the minimum requirements for 
emission reduction, and commitments to 
other program requirements. (I/M 
elements already submitted and 
approved as part of an earlier SIP 
submittal need not be submitted again.) 
The 1982 SIP policy published on 
January 22, 1981 (46 FR 7182), discusses 
these requirements. 

Wisconsin’s proposed SIP includes a 
centralized I/M program in the 
Southeastern Wisconsin region, not 
including Walworth County, as well as 
the draft rules and regulations of the 
DNR and Department of Transportation 
detailing operational portions of the 
program. The proposed SIP states that 
the program will not be operational 
before April 1, 1984. 


B. Major Deficiencies . 


The following discussion summarizes 
those portions of the State’s proposed 
revisions which contain major 
deficiencies in meeting the requirements 
of the Act. EPA's complete evaluation of 
these deficiencies is contained in the 
technical support memorandum entitled, 
Technical Support Document for the 
1982 SIP for Wisconsin, and in EPA's 
comment letter to the State dated 
October 26, 1982. 
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1. Demonstration of Attainment for 
Ozone 


The Act requires 1982 ozone SIPs to 
demonstrate that all locations in an 
urban nonattainment area will attain the 
NAAQS by 1987. EPA policy requires 
that the precursor emission reduction to 
be achieved by 1987 in a metropolitan 
area be equal or greater than the design 
control percentage for the site indicating 
the greatest need for emission 
reductions. The worst-case monitoring 
site in the Milwaukee demonstration 
area is UWM-North. Because the DNR 
used a lower emission control estimate 
based on an average of estimates for 
UWM-North and Grafton, the SIP has 
failed to comply with EPA policy and 
the Act. EPA policy dictates that the 
fourth-high emission control percentage 
based on the UWM-North data be 
applied to the nonattainment 
demonstration area as a whole. This 
level of control, 41 percent, is 
significantly higher than the control 
level of 29 percent demonstrated for the 
seven-county Milwaukee area. Thus, the 
demonstration of attainment of the 
ozone NAAQS in the Milwaukee 
demonstration area is inadequate. 


2. Implementation of Vehicle I/M 


As part of the 1979 SIP, Wisconsin 
submitted, and EPA approved, the State 
plan to begin a mandatory inspection 
and maintenance program by January 1, 
1983. However, the I/M portion of 
Wisconsin's proposed 1982 SIP delays 
the implementation date to April 1, 1984. 
This delay is not consistent with the Act 
and EPA policy. Therefore, the revised 
I/M program is not approvable because 
it does not meet the required 
implementation date of January 1, 1983. 


3. Lack of Commitment to Submit 
Stationary Source RACT Regulations 


Wisconsin's failure to commit to a 
schedule for submission of regulations 
to EPA constitutes a major departure 
from compliance with the 1982 SIP 
requirements as specified by the EPA. 
Wisconsin must address RACT III and 
major non-CTG source emissions in the 
SIP. In the case of RACT III sources, the 
State must commit to the adoption and 
submittal of control regulations within 
one year after the January 1st, following 
EPA's publication of the final version of 
the CTGs. For major non-CTG sources, 
the State, at a minimun, must submit an 
enforceable schedule for the adoption 
and implementation of control 
regulations. Wisconsin may make use of 
a rigorous analytical technique 
employed in photochemical dispersion 
models to demonstrate that additional 
VOC control is not required. However, 


this demonstration has not been done 

for the Southeastern Wisconsin region 

and, therefore, RACT III and major non- 

a source controls must be included in 
e SIP. 


C. Other Deviations From EPA Policy 
and Requirements 


The following discussion summarizes 
those portions of the State’s draft 
revisions which contain deviations from 
EPA policy and guidance given to the 
State regarding the preparation of the 
1982 SIP revisions. EPA’s complete 
evaluation of these portions is included 
in EPA’s October 26, 1982, comment 
lettér sent to the State. EPA believes 
that some of the deviations cited in our 
comment letter may not be considered 
major in and of themselves. However, 
the deviations considered together may 
constitute a major deficiency. 

The deviations from EPA guidance 
include deviations in the areas of 
emissions inventory estimation and 
documentation, ozone modeling and 
monitoring, CO emission control 
regulations and demonstration of 
attainment, and emission reductions 
from committed transportation control 
measures. The deviations from emission 
inventory guidance include such items 
as: lack of sufficient documentation on 
some procedures and assumptions used; 
use of incorrect emission factors; use of 
incorrect seasonal and weekday 
adjustment factors; and possible missing 
point source emissions based on EPA 
source directories. The deviations from 
ozone modeling and monitoring include 
items such as: use of low resolution 
OZIPP generated isopleths resulting in 
uncertainty in computed reactive VOC 
emission control requirements; lack of 
sufficient documentation of assumptions 
and calculations; and possibly incorrect 
post 8 a.m. precursor emission fractions 
used in the EKMA. The deviations from 
EPA CO guidance includes items such 
as: failure to adequately address control 
of major (potential to emit more than 
1000 tons CO per year) CO sources; 
inappropriate background CO 
concentration estimates; and possibly 
incorrect adjustment of background 
concentrations. 

EPA is waiting for the State's 
response to EPA's comment letter of 
October 26, 1982, and will evaluate any 
response to determine if the State has 
adequately corrected or explained the 
cited deviations. EPA is also specifically 
soliciting public comment on the 
significance of any or all of the 
deviations from EPA policy cited in the 
October 26, 1982, comment letter to the 
State. 


IL. Proposed Action 


EPA encourages the State of 
Wisconsin and the public to respond to 
our comments on the proposed SIP. EPA 
further encourages the State to complete 
its SIP revisions and submit the final 
plan to EPA in a timely manner. 

If the major deficiencies discussed in 
Part B above are not remedied, EPA will 
be required to disapprove the revision to 
the ozone and CO, plans. EPA will make 
a judgment on the significance of the 
deviations discussed in Part C above, 
after reviewing public comment and the 
State’s response. Under Section 
110{a)(2)(1) and 40 CFR 52.24 (1982), 
disapproval would trigger a moratorium 
on the construction and modification of 
major stationary sources of ozone and 
CO in the nonattainment areas to which 
these revisions apply. 

Disapproval may also result.in 
restrictions on Federal funding pursuant 
to Sections 176(a) and 316(b) of the Act. 
Under Section 176{a), EPA and the 
Department of Transportation must limit 
funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

However, if the State substantially 
changes the draft revisions—except to 
remedy the deficiencies and deviations 
cited in this notice—EPA will have to 
evaluate those changes, and publish a 
revised notice of proposed rulemaking. 
Otherwise, EPA will publish a notice on 
final rulemaking on the revisions 
discussed in today’s notice once the 
State adopts these revisions and 
submits them to EPA for incorporation 
into SIP. Interested parties may 
participate in the Federal rulemaking 
procedure by submitting written 
comments to the address listed at the 
front of this notice. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
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submitted to the Office of Management 
and Budget (OMB) for review. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Section 110(a)(2)(A}-{K) 
and 110f{a){3) of the Act, and EPA 
regulations in 40 CFR Part 51. This 
revision is being p sed pursuant to 
Sections 110{a), 172 and 301(a) of the 
Clean Air Act as amended (42 USC 
7410{a) and 7601{a)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Dated: November 29, 1982, 

Valdas V. Adamkus, 
Regional Administrator. 

[FR Doc. 83-2453 Piled 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-5-FRL 2263-2] 


Approval and Promuigation of 
Implementation Plans, indiana; 1982 
Ozone and Carbon Monoxide 
Attainment Pian 


AGENCY: United States Environmental 
Protection Agency (EPA). 
ACTION: Proposed Rulemaking. 


SUMMARY: On September 2, 1982, The 
Indiana Air Pollution Control Board 
(LAPCB) submitted a draft of its 
proposed 1982 revisions to the ozone 
(O;) and carbon monoxide (CO) portions 
of the Indiana State Implementation 
Plan (SIP). This submittal was in 
response to Part D of the Clean Air Act 
(Act), which requires states to submit by 
July 1, 1982 plans for attaining the O, 
and CO National Ambient Air Quality 
Standards (NAAQS) for those areas 
which could not attain the NAAQS by 
1982 and which have EPA approved 
attainment date extensions. In today's 
action, EPA is presenting the results of 
its preliminary review of the Indiana SIP 
revision, based on the draft plan 
submitted to EPA on September 2, 1982. 
At this time, EPA is identifying portions 
of the plan that are clearly deficient, and 
proposing to disapprove the plan on that 
basis. In addition, this notice identifies 
other deviations from EPA policy 
guidance and requirements. EPA is 
soliciting the State’s response and public 
comments on the proposed disapproval, 
and the significance of the deviations 
discussed in this notice. The Agency 
will consider these comments in its final 


rulemaking package. 


DATE: Comments must be received on or 
before March 21, 4983. 


ADDRESSES: Comments should be 
addressed to: Gary Gulezian, Chief, 
Regulatory Analysis Section (5AP-26), 
U.S. Environmental Protection Agency, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604. 

Please submit an original and three 
copies of all comments, if possible. 
Copies of the draft revision submitted 
by the State, EPA's comments to the 
State, and EPA’s present evaluation may 
be inspected during normal business 
hours at (please contact Robert B. Miller 
at (312) 886-6031 prior to visiting the 
Region V office): 

Air Programs Branch, U.S. 
Environmental Protection Agency, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604 

Air Pollution Control Division, Indiana 
Board of Health, 1330 W. Michigan 
Street, Indianapolis, Indiana 46206 


FOR FURTHER INFORMATION CONTACT: 
Robert B. Miller, Air Programs Branch, 
U.S. Environmental Protection Agency, 
230 S. Dearborn Street, Chicago, Illinois 
60604 (312) 886-6031. 

SUPPLEMENTARY INFORMATION: In 
enacting the Clean Air Act Amendments 
of 1977, Congress added Part D to Title I 
of the Act. Under this Part, the states 
were required to revise their SIPs for all 
nonattainment areas and submit the 
revisions to EPA by January 1, 1979 
(Sections 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95~ 
95). The revised plan had to provide for 
attainment of the O, and CO NAAQS by 
December 31, 1982, unless a state 
demonstrated that it could not attain 
either the O, or CO NAAQS by that 
date, despite the implementation of all 
Reasonably Available Control 
Technology (RACT), Sections 172{a)(1), 
172(a)(2). 

If EPA approved this demonstration, 
the attainment date for O; or CO could 
be extended up to December 31, 1987, 
and the state could defer compliance 
with certain of the Part D planning 
requirements. States receiving such 
extensions were required to submit a 
second SIP revision which provides for 
attainment by the approved attainment 
date and which complies with all Part D 
requirements (Section 172{c}}. 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
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20372).! These requirements for plan 
preparation and EPA policy guidance 
are contained in a November 19, 1982 
technical support memorandum entitled 
“Technical Review of Indiana's Draft 
1982 Ozone and Carbon Monoxide State 
Implementation Plan,” which is 
available for review at the Region V 
office listed above. 

The State of Indiana submitted, 
among other items, its 1979 CO/O; 
nonattainment area SIP revision for 
Clark, Floyd, Lake, and Porter Counties 
on June 26, 1979, with supplements on 
May 19, 1980; September 24, 1980; 
October 9, 1980; and October 15, 1980. 
EPA conditionally approved Indiana's 
vehicle emission control inspection and 
maintenance program (I/M) for these 
counties on January 2, 1981 (46 FR 36). 
On June 26, 1979, the State requested 
that EPA extend the attainment date for 
the O; and CO standards in these areas 
until December 31, 1987. On February 11, 
1982 (47 FR 6274), EPA approved this 
request and conditionally approved the 
plan revision as meeting (with the 
exception of VOC regulations for 
stationary sources) the initial 
requirements of Part D. EPA 
conditionally approved Indiana’s 
stationary source VOC regulations for 
those source categories addressed in 
EPA's Group I Control Technique 
Guidelines (CTG) on October 27, 1982 
(47 FR 47552), and has recently 
conditionally approved the Group I 
CTG regulations. Upon this approval, 
EPA has either approved or 
conditionally approved all the necessary 
parts of Indiana’s plan for meeting the 
requirements of Part D of the Act which 
were due before 1982. 

Indiana submitted the draft 1982 
revisions of its CO/O; SIP to EPA on 
September 2, 1982. This draft revision 
was used as the basis for State and local 
public hearings held on October 26-27, 
1982. The State is still considering these 
revisions and intends to adopt them 
through its rulemaking procedures in the 
near future. 

EPA reviewed the revisions and 
prepared comments which incorporate 
EPA's evaluation of the overall plan in 
meeting the requirements of the Act. 
These comments were forwarded to 
Indiana in a November 10, 1982, letter 
from David Kee, Director of the EPA 
Region V Air Management Division, to 
Harry D. Williams, Technical Secretary 
of the Indiana Air Pollution Control 
Board. 


‘EPA published four additional notices 
supplementing the general preamble in 1979: fuly 2, 
1979 (44 FR 38563), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67182). 
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In order to expedite EPA rulemaking, 
EPA is proceeding with rulemaking 
action on these revisions as the State 
completes its rulemaking. EPA 
anticipates the State’s response prior to 
final rulemaking. 

EPA’s review of the State’s submittal 
is divided into three Sections: 

A. Plan Description 

B. Major Plan Deficiencies 

C. Other Deviations from EPA Policy 
and Requirements 


A. Plan Description 
1. Ozone SIP 


O; is formed from various 
precursors—primarily oxides of nitrogen 
and a class of hydrocarbons called 
“reactive volatile organic compounds” 
(VOCs). VOC emissions are controlled 
to reduce O, concentrations. 

Indiana’s O; nonattainment areas 
consist of Allen, Clark, Elkhart, Floyd, 
Lake, Porter, and St. Joseph Counties.? 
Of these, extensions were only 
requested for Clark and Floyd Counties, 
which contain the Indiana portion of the 
Louisville (Kentucky-Indiana) Urbanized 
Area,* and Lake and Porter Counties, 
which contain the Indiana portion of the 
Chicago, Illinois—Northwestern Indiana 
Urbanized Area. 

Indiana proposed 1982 SIP address 
attainment of the O; NAAQS and VOC 
emission reductions for these four 
counties through a mix of controls on 
stationary and mobile sources. Indiana's 
plan also contains a contingency that if 
monitoring in Indiana shows the 
standards are still being violated in 
1985, despite the emission reductions 
expected to occur in the interim, then 
additional measures would be adopted 
by the State to bring these areas into 
attainment by 1987. These measures 
include implementation of a vehicle I/M 
program, gasoline station stage II vapor 
recovery controls, and RACT controls 
on major sources where such controls 
do not currently exist. 

To determine the reduction needed for 
attainment, the Empirical Kinetics 
Modeling Approach (EKMA) model was 
used.‘ Based on these analyses, Indiana 


2Under Section 107(d) of the Clean Air Act, the 
Administrator of EPA promulgated the attainment 
status for each area of every State. These counties 
in Indiana were designated nonattainment for O; on 
March 3, 1978 (43 FR 8962). 

* Urbanized areas are defined by the Bureau of 
the Census. They consist of a central city, or cities, 
and surrounding closely settled territory. For the 
purposes of implementing the 1977 Amendments to 
the Act, EPA uses the area and population census 
data as defined at that time. 

*EPA guidance for the use of EKMA in 
determining the amount of VOC control needed is 
found in Guidance for Use of City-specific EKMA in 
Preparing Ozone SIPs, March 1981, EPA~450/4-80- 
027. 


has determined that a 32% emission 
reduction of VOC emissions from 
stationary and mobile sources is 
necessary to achieve the O, standard in 
the overall Louisville area, i.e., Jefferson 
County, Kentucky and Clark and Floyd 
Counties, Indiana, and that a 16% 
reduction is necessary to attain the O; 
standard in Lake and Porter Counties. 

Indiana’s 1982 plan projects a 33% 
reduction in VOC emissions in Floyd 
and Clark Counties, a 32% reduction in 
the overall Louisville area, a 31% 
reduction in Lake and Porter Counties, 
and a 34% reduction in the Northwest 
Indiana/Northeast Illinois area. Indiana 
found that an 11% VOC reduction in 
Indiana will be necessary to attain the 
O; standard in Ilinois. Indiana asserted 
that the 31% VOC reduction predicted to 
occur in Indiana should ensure that 
Indiana’s VOC emissions will not 
prevent the attainment of the O; 
standard in Illinois. 

Indiana has stated that emissions 
from Indiana do not contribute to 
violations of the O; standard in 
Southeast Wisconsin and, therefore did 
not provide in its strategy the emission 
reductions necessary to attain the O; 
standard in Kenosha and Racine 
Counties in Wisconsin (the counties 
immediately north of the Chicago, 
Illinois—-Northwestern Indiana 
Urbanized Area). Data provided by the 
State of Illinois indicate to EPA that an 
approximate 50% reduction in emissions 
in the Chicago, Illinois—Northwestern 
Indiana Urbanized Area is necessary if 
these Wisconsin counties are to attain 
the O; standard. Emission reductions 
predicted to occur in Indiana are less 
than 50%. Therefore, attainment of the 
O; standard in Wisconsin will be 
prevented by emissions from Indiana 
(and Illinois), in contravention of 
Section 110{a)(2){E) of the Act. 


2. CO SIP 


CO violations are caused primarily by 
automobile emissions. They generally 
occur in the areas around major 
intersections, or in central business 
districts, where vehicles tend to idle for 
relatively long periods. 

Indiana's attainment demonstration 
for CO in Lake County relies principally 
on rollback modeling. The modeling 
shows a need for a 10% reduction in CO 
emissions, Indiana's revision 
demonstrates a 42% emission reduction 
due to the Federal Motor Vehicle 
Control Program (FMVCP) and an 
additional 4% due to transportation 
control measures (TCMs). The submittal 
also presents hot spot modeling using 
techniques described in Volume 9 of 
Guidelines for Air Quality Maintenance 
Planning and Analysis and using the 
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CALINE 3 computer dispersion model. 
This modeling demonstrates that 
exceedances of the CO standard could 
be expected at 34 locations in Lake 
County. Therefore, Indiana did not 
demonstrate attainment of the CO 
standards at all locations in Lake 
County. 


3. Stationary and Mobile Source Control 
Measures Contained in Ozone and CO 
SIPs 


(a) Stationary Source Reasonably 
Available Control Technology (RACT): 
The Act requires states to adopt RACT 
in nonattainment areas. Therefore, as 
part of the 1982 submittal, states must 
either (1) include regulations requiring 
RACT for all sourées of VOCs covered 
by a Control Technique Guideline (CTG) 
and all remaining major stationary 
sources of VOCs with the potential to 
emit more than 100 tons of VOC per 
year, or (2) must commit to adopt such 
regulations and provide an enforceable 
schedule for their adoption. 

As stated before, Indiana has adopted 
RACT regulations for the 15 CTG Group 
I source categories and the 9 CTG Group 
II source categories. EPA has 
conditionally approved these 
regulations. The 1962 Indiana strategy 
does not, however, contain or provide 
enforceable commitments to adopt any 
additional control measures. Indiana 
indicates that it may adopt control 
regulations for the 6 Group Ill CTG 
source categories once these CTGs 
become available, However, Indiana 
makes the adoption of such regulations 
contingent on the draft guidelines being 
“acceptable” to it. If the State finds the 
draft CTG's to be acceptable, it has 
committed to develop a VOC regulation 
for the 6 RACT Ill sources by July 6, 
1983. 

Indiana’s 1982 strategy also discusses 
a “contingency plan” for adopting RACT 
regulations for miscellaneous major 
sources. This contingency plan, as 
discussed earlier, is to be implemented 
only if a review in 1985 of air quality 
data shows these controls are needed to 
meet the O, air quality standard by the 
end of 1987. Source categories that may 
be controlled then include the following: 
Coke oven missions, adhesive 
application, barge and tanker loading of 
volatile organic liquids, beer making, - 
fabric printing, surface coating of large 
ships, and wine making. The State's 
“contingency plan” commitment and its 
commitment to adopt RACT for CTG III 
sources only if the guidelines are 
“acceptable” do not comport with the 
Act's unconditional requirement that 
RACT must be adopted for all VOC 
sources. 
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(b) Federal Motor Vehicle Control 
rogram (FMVCP): The Indiana 1982 
pian tele takes credit for those emission 
reductions which will be attained from 
the auto emission controls contained in 
the national FMVCP. 

(c) Transportation Control Measures 
(TCMs): Indiana adopted multiple TCM 
commitments as a part of its 1979 SIP 
plan (see EPA's conditional approval of 
that plan (47 FR 6274, February 11, 
1982)). Additional TCMs have been 
identified in the 1982 strategy to reduce 
VOC and CO emissions for the Lake and 
Porter Counties areas. These are: speed 
limit reviews, placing traffic signals on 
flash, removal.of nonwarranted stop 
signs, carpooling, employee vanpooling, 
and various projects already under 
consideration in the Northwestern 
Indiana Regional Planning Commission's 
(NIRPC) annual Transportation 
Improvement Program (TIP). 

For Clark and Floyd Counties, the 
following TCMs have been identified to 
reduce ozone emissions: Selected 
measures from the transportation 
improvement program, improved ride- 
sharing, and improve transit. 

These TCMs were referenced in the 
1982 strategy, but the plan does not 
clearly document that commitments 
have been obtained to implement these 
measures. 

(d) Inspection and Maintenance (I/ 
M): All major urban areas that needed 
an extension beyond 1982 to attain a 
standard for Os; or CO were required to 
include vehicle I/M as a portion of the 
1979 revision. EPA evaluated and 
conditionally approved on January 2, 
1981 (46 FR 36) the I/M portion of 
Indiana's 1979 SIP revision, which was a 
plan and commitment to implement a 
contractor-run, centralized program by 
January 1983. The 1982 SIP revision also 
must contain the rules and regulations 
for implementing an I/M program that 
will meet the minimum requirements for 
emission reduction, and commitments to 
other needed program details. (I/M 
elements already submitted and 
approved as part of earlier SIP 
submittals did not need to be submitted 
again.) The 1982 SIP policy published on 
January 22, 1981 (46 FR 7182) discusses 
these requirements. 

The Indiana Air pollution Control 
Board’s (LAPCB) 1982 plan, however, 
removes its earlier commitment to 
implement an I/M program. The IAPCB 
now maintains that an I/M program 
should not be a part of the 1982 plan at 
this time, because the Board does not 
consider I/M to be a reasonably 
available control strategy, The IAPCB 
contends that the Act does not require 
an I/M program in Indiana at this time, 
based on its interpretation of 


Congressional intent regarding I/M 
programs. The IAPCB indicates that an 
I/M program will be pursued in the 
future only if all other planned control 
measures fall short of meeting interstate 
air quality goals. 

The IAPCB's draft 1982 strategy raises 
four basic issues which are presented as 
contingencies to I/M program 
implementation in the State. First, the 
plan commits to I/M implementation 
only if it is necessary to attain the 
NAAQS by 1987, as determined through 
monitoring in future years. This is 
inconsistent with the Act and with 
EPA's I/M implementation policy, which 
require an I/M program if an area will 
not attain the NAAQS by 1982. Further, 
the plan states that,“[i]n fact, Indiana 
will not commit to an I/M program until 
its neighboring states also commit to I/ 
M program implementation”. This 
contingency bears no relationship to the 
legal requirements of the Act or to EPA's 
policy for I/M implementation. Indiana's 
I/M program connot be contingent on I/ 
M programs in neighboring states. If a 
neighboring state fails to implement a 
required I/M program, then EPA will act 
upon that state’s failure consistent with 
the Act's requirements. 

The IAPCB’s plan also state that EPA 
must develop a consistent policy which 
insures that the same type of I/M 
program is implemented within the same 
interstate region, as well as similar 
implementation schedules. In actuality, 
Indiana, Illinois and Kentucky all 
committed in their 1979 SIP’s to 
implement similar programs a 
contractor-run, centralized I/M program 
starting in January 1983. Additionally, 
EPA's policy to implement the I1/M 
requirements of the 1977 Amendments 
to the Act is unchanged from its 
inception in 1978 and 1979 (see the July 
17, 1978 memorandum on EPA’s 
Inspection/Maintenance Policy from 
David G. Hawkins, then Assistant 
Administrator for Air and Waste 
Management, to Regional 
Administrators, Regions I-X, and 
subsequent Federal Register notices 
listed earlier in this notice), which 
require programs to achieve specified 
reductions in hydrocarbons and carbon 
monoxide emissions. EPA has also 
maintained the policy that mandatory, 
decentralized program must begin by 
December 31, 1981 and mandatory, 
centralized programs by December 31, 
1982. EPA's policy I/M is consistent, 
without imposing rigid uniformity on the 
development of State programs. The 
IAPCB's contention that I/M policy is 
not consistent, not evenhanded, and not 
comprehensive is unsupportable based 
upon EPA’s policy history. 
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Finally, the [APCB’s 1982 plan states 
that Indiana will not implement an I/M 
program if Jefferson County, Kentucky's 
I/M program uses only CO cutpoint 
emission limits, as opposed to requiring 
both CO and VOC emission limits to be 
met. Contrary to what the LAPCB plan 
states, an I/M program, based on only 
CO cutpoint limits, is an effective means 
of reducing VOC emissions. Jefferson 
County's proposed program will achieve 
the reduction in hydrocarbons required 
under EPA policy, as demonstrated in 
computer runs of the MOBILE 2 model 
conducted specifically for the Jefferson 
County, Kentucky program design. Even 
though Jefferson County may test for CO 
emissions only, the repairs required to 
correct CO failures will result in 
measurable reductions in VOC 
emissions. Thus, the LAPCB’s contention 
that Jefferson County must have a VOC 
cutpoint in order to achieve emission 
reductions has no basis in fact. 


B. Major Plan Deficiencies 


EPA's approval criteria for the 1982 
plans are contained in a January 22, 1981 
(46 FR 7182) Federal Register notice. As 
discussed earlier, Indiana’s plan 
significantly deviates from these criteria 
as follows: 

(1) The plan does not contain 
enforceable commitments either to 
adopt RACT for Group III CTG sources 
or to adopt RACT emission limits for all 
other major VOC sources. 

(2) The LAPCB has withdrawn its 
commitment to implement an I/M 
program by January 1, 1983. 

(3) Although the projected emission 
reductions predicted to occur in Lake 
and Porter Counties appear to be 
sufficient to attain the O° standard in 
Indiana and to contribute to attaining 
the O* standard in Illinois, the 
reductions, when combined with those 
predicted to occur in Illinois, are not 
sufficient so that the O* standard can be 
attained in Wisconsin. The plan, 
therefore, does not meet the 
requirements of Section 110(a)(2)(E) of 
the Act. 

(4) Indiana has developed a 
contingency plan which includes RACT 
on all miscellaneous major sources, 
stage II vapor recovery for gasoline 
stations, and a vehicle I/M program. The 
plan provides that these measures will 
be implemented in either or both 
Northwest Indiana and in Clark and 
Floyd Counties only if 1985 analyses of 
air quality in these areas show that 
these measures are needed to attain the 
standard by 1987. Indiana's contingency 
approach deviates from the Act and 
EPA's approval criteria in that, in 
relying on contingency measures to 
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achieve necessary emission reductions, 
the plan does not contain an enforceable 
strategy for assuring that the standards 
will be attained as expeditiously as 
practicable. 

(5) Finally, although Indiana’s CO 
plan shows attainment at all CO sites in 
Lake County where ambient monitors 
are located, it fails to address 
attainment of the CO standard at 34 
predicted nonattainment locations in the 
County. The State, therefore, has filed to 
demonstrate attainment of the CO 
standard in Lake County. 

Further information on these and 
other deficiencies in the O*and CO 
plans are contained in EPA's November 
19, 1982 technical support memorandum 
and in EPA’s November 10, 1982 
comment letter to the State. 


C. Other Deviations from EPA Policy 
and Requirements 


In addition to the above deviations, 
Indiana's 1982 plan deviates in a variety 
of other respects from EPA's guidance 
and the requirements of the Act. These 
deviations are detailed in EPA's 
comments on the Indiana SIP as 
transmitted by letter from David Kee to 
Harry Williams dated November 10, 
1982. These comments cover deviations 
from guidance on area, mobile, and 
point source emissions inventories, 
ozone modeling and air quality data, the 
carbon monoxide attainment 
demonstration, stationary source 
measures, vehicle inspection and 
maintence, and transportation control 
measures. The comments on the various 
portions of the emission inventory 
generally reflect either probable 
inaccuracies in the inventory or facets of 
the inventory which are not documented 
enough to be suitably evaluated. 

Examples of such comments are: 

(1) The plan did not document the 
major VOC point sources for Lake and 
Porter Counties. 

(2) The plan did not document the 
modeling for the Louisville Urbanized 
Area such that it could be evaluated by 
EPA. 

(3) The plan did not address EPA's 
requirement that RACT be imposed on 
all major sources of CO. 

(4) The plan did not include evidence 
of commitments by the implementing 
agencies to implement the specified 
TCM measures. 

These and other deviations are 
discussed in more detail in EPA’s 
November 10, 1982 letter sent to the 
State. EPA believes that any one of the 
deviations cited in the comment letter 
may not be considered major in and of 
itself. However, all of the deviations 
considered together may constitute a 


major deficiency. Therefore, EPA is 
waiting for the State’s response to these 
deviations and will evaluate any 
response to determine if the State has 
corrected the deviations. EPA is also 
specifically soliciting public comment on 
the significance of any or all of the 
deviations from EPA policy cited in the 
November 10, 1982 comment letter to the 
State. 

Proposed Action 

EPA is proposing to disapprove 
Indiana’s 1982 O, and CO plan because 
it deviates from the requirements of the 
Act. These deviations include failure to 
make a noncontingent commitment to an 
inspection and maintenance program, 
failure to provide enforceable, 
noncontingent commitments to adopt 
RACT regulations for Group III source 
categories and for all remaining major 
sources, failure to demonstrate 
attainment of the O; standard in all 
impact areas, specifically Southeast 
Wisconsin, and failure to demonstrate 
attainment of the CO standard. 

EPA requests that the State of Indiana 
and the public respond to our comments 
on the draft revisions and on EPA’s 
proposed disapproval. EPA encourages 
the State to modify its proposed plan to 
meet the objections delineated in EPA's 
November 10, 1982 comment letter, this 
notice of proposed rulemaking, the 
technical support document for this 
notice, and any comments EPA may 
receive in response to this notice. EPA 
finally encourages the State to submit a 
final, approvable plan to EPA in a timely 
manner. If the State changes the draft 
revisions to remedy all of the 
deficiencies cited in this notice and in 
EPA's comments to the State, EPA will 
publish a notice approving the plan. If 
the State substantially changes the plan 
in a manner other than that suggested to 
the State, EPA will evaluate those 
changes, and publish a revised notice of 
proposed rulemaking. 

However, if the major deficiencies 
previously discussed in Part B are not 
remedied, EPA will be required to 
disapprove the revisions to the O; and 
CO plans. EPA will make a judgment on 
the significance of the deviations 
discussed in Part C after reviewing 
public comment and the State's 
response. Under Section 110(a)(2)(I) of 
the Act and 40 CFR 52.24 (1982), 
disapproval would trigger a moratorium 
on the construction and modification of 
major stationary sources of VOC and 
CO in the nonattainment areas to which 
these revisions apply. Disapproval may 
also result in restrictions on Federal 
funding pursuant to Sections 176(a) and 
316(b) of the Act. Under Section 176(a), 
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EPA and the Department of 
Transportation must limit funds for air 
quality planning, transportation 
projects, and certain other categories of 
projects in any nonattainment area 
where transportation control measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

Interested parties may participate in 
the Federal rulemaking procedure by 
submitting written comments to the 
address listed at the front of this notice. 
EPA is providing a 45-day comment 
period on this portion of the State's Part 
D SIP in order to expedite Federal 
rulemaking because of the passage of 
the Act's deadline of July 31, 1982, by 
which 1982 O; and CO plans sufficient 
to attain the NAAQS must be adopted 
by the State and submitted to EPA. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2)(A)- 
(K) and 110(a)(3) of the Act, and EPA 
regulations in 40 CFR Part 51. This 
revision is being proposed pursuant to 
Sections 110(a), 172, and 301(a) of the 
Clean Air Act, as amended, 42 U.S.C. 
7410(a), 7502 and 7601(a). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Dated: November 30, 1982. 

Valdas V. Adamkus, 
Regional Administrator. 

[FR Doc. 83-2456 Filed 2-2-€3; 8:45 am| 
BILLING CODE 6560-60-M 
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AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rulemaking. 


SUMMARY: The purpose of this document 


is to address the 1982 State 

Implementation Plan (SIP) revision 

which has been submitted in draft form 

by the Illinois Environmental Protection 

Agency (IEPA), pursuant to the Part D 

requirements of the Clean Air Act 

(hereafter referred to as the Act). Part D 

of the Act requires a plan to be 

submitted by July 1, 1982, to attain the 
ozone and carbon monoxide (CO) 

National Ambient Air Quality Standards 

(NAAQS) in nonattainment areas with 

approved attainment date extensions. In 

today’s action, EPA is presenting the 
results of its preliminary review of the 

Illinois SIP revision based on the draft 

plan submitted to EPA on June 30, 1982. 

At this time, EPA is identifying portions 

of the plan that are clearly deficient, and 

proposing to disapprove the plan on that 
basis. In addition, this notice identifies 
other deviations from EPA policy 
guidance and requirements. EPA is 
soliciting the State’s response and public 
comments on the proposed disapproval, 
and the significance of the deviations 
discussed in this notice. The Agency 
will consider these comments in its final 
rulemaking package. 

DATE: Comments must be received on or 

before March 21, 1983. 

ADDRESSES: Comments should be 

addressed to: Gary Gulezian, Chief, 

Regulatory Analysis Section (5AP-11), 

U.S. Environmental Protection Agency, 

Region, V, 230 South Dearborn Street, 

Chicago, Illinois 60604. 

You may inspect copies of the draft 
SIP submitted by the State and EPA’s 
evaluation during normal business hours 
at: 

U.S. Environmental Protection Agency, 
Region V; Air Programs Branch, 230 
South Dearborn Street, Chicago, 
Illinois 60604, and at: 

Illinois Environmental Protection 
Agency, Division of Air Pollution 
Control, 2200 Churchill Road, 
Springfield, Illinois 62706. 

FOR FURTHER INFORMATION CONTACT: 

Randolph O. Cano, at (312) 886-6035. 

SUPPLEMENTARY INFORMATION: The Act 

Amendments of 1977 added a new Part 

D to Title I of the Act. Under this Part, 

the States had to revise their State 


Implementation Plans (SIPs) for all 
nonattainment areas and submit the 
revisions to EPA by January 1, 1979 
(Sections 171-178 of the Act; Section 
129(c) (uncodified) of Pub. L. 95-95). The 
revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone or CO standard 
by the date despite the implementation 
of all reasonably available control 
technology (RACT) (Sections 172(a)(1), 
172(a)(2)). 

If EPA approved this demonstration, 
the attainment date for ozone or CO 
could be extended up to December 31, 
1987, and the State could defer 
compliance with certain of the Part D 
planning requirements. States receiving 
such extensions were to submit a 
second SIP revision that provides for 
attainment by the approved attainment 
date and complies with all of the Part D 
requirements (Section 172(c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 
20372). Other requirements for plan 
preparation and EPA policy guidance 
are contained in a technical support 
memorandum dated November 15, 1982 
which is available for review at the 
Region V office listed above. 

The State of Illinois submitted an 
initial SIP revision for the Northeastern 
Illinois and St. Louis (Illinois portion) 
Metropolitan CO/ozone nonattainment 
areas in April 1979. The State requested 
that EPA extend the attainment date for 
the standards in these areas until 
December 31, 1987. EPA approved this 
request and conditionally approved the 
initial plan revision on February 21, 1980 
(45 FR 11472). 

Illinois submitted its draft 1982 
revisions to its CO/ozone SIP on June 
30, 1982. This draft revision was used as 
the basis for State and local public 
hearings held on August 23, August 26, 
and September 14, 1982. The State is still 
considering these revisions and 
proposes to adopt them through its SIP 
revision procedures. EPA reviewed the 
revisions and prepared comments which 
incorporate EPA's evaluation of the 
overall plan in meeting the requirements 
of the Act. This evaluation was 
forwarded to Illinois in a letter from 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583); August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and November 23, 
1979 (44 FR 67162}. 


EPA dated August 23, 1982. EPA’s 
evaluation is also contained in a 
technical support memorandum dated 
November 15, 1982. In the interim, EPA 
is proceeding with rulemaking action on 
these revisions as the State completes 
its SIP revisions. EPA anticipates the 
State’s response prior to finel 
rulemaking. 

EPA's review of the State’s submittal 
is divided into three discussions. 


A. Plan Description; 

B. Major Plan Deficiencies; and, 

C. Other Deviations from EPA policy 
and Requirements. 


A. Plan Description 
1. Ozone Demonstration of Attainment 


Ozone is formed from various 
precursors—primarily oxides of nitrogen 
and “reactive volatile organic 
compounds” (VOCs). VOC emissions 
are controlled to reduce ozone 
concentrations. 

The ozone portion of the SIP revision 
contains assessments of emission 
reductions needed to achieve the 
standard and projections of the emission 
reductions that are expected. The 
assessments of emission reduction 
requirements are based on the Empirical 
Kinetics Modeling Approach (EKMA). 
This modeling approach considers the 
chemical and local meteorological 
influences on ozone formation in 
estimating the emission reductions 
needed to attain the air quality standard 
for ozone. The SIP also includes an 
inventory of emissions in 1980, and 
inventory of emissions projected to 
occur in 1987 if no regulations beyond 
RACT II were adopted, and inventories 
of projected 1987 emissions if various 
additional regulations were adopted. 
The SIP also includes discussion of 
these possible additional control 
strategies, giving a particularly detailed 
description of proposed regulations for 
controlling emissions from a variety of 
stationary source categories. The SIP 
then compares the 1987 emissions 
inventories to the 1980 inventory to 
show that sufficient emission reductions 
will be obtained to meet the air quality 
standard. 

The Illinois ozone SIP estimates a 
range of control requirements rather 
than making a single best estimate. This 
approach was used in both the Chicago 
area and the East St. Louis area. Illinois 
shows that in both areas the lower end 
of the range is met by emission 
reductions attributable to already 
adopted regulations (including “RACT 
I,” the Federal Motor Vehicle Control 
Program, and Transportation Control 
Measures) in combination with “RACT 
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II” regulations and the additional set of 
proposed stationary source regulations 
described in the SIP. Illinois shows that 
in both urban areas, the upper end of the 
control requirements range can be met 
on a contingency basis. That is, the SIP 
states that if future air quality data 
indicate the need, the State will 
implement a “Contingency Program” 
including Stage II vapor recovery and 
credit for plant shutdowns. The State 
may, in addition, implement an 
inspection and maintenance program, if 
necessary. Furthermore, in the Chicago 
area, the SIP distinguishes between the 
range of control requirement based 
solely on Illinois air quality 

data and the range of control * 
requirements based on air quality for 
the entire impact area including 
Southeast Wisconsin. 

Specifically, the SIP states for ozone 
in the Chicago area that the Illinois data 
show a need for 0% to 11% reduction in 
emissions, and the Wisconsin data 
imply a need for 20% to 41% reduction in 
emissions. The SIP indicates that the 
lower end of the control requirement 
range based on Illinois data has already 
been met, and the lower end of the 
control requirement range based on the 
complete data set will be met by the end 
of 1963, based solely on the existing 
control program plus “RACT II.” This 
demonstration is based on emissions 
data for six counties in Northeast 
Illinois including Cook, Dupage, Kane, 
Lake, McHenry and Will Counties. The 
demonstration does not currently 
consider emissions in either Porter or 
Lake County, Indiana. 

In the East St. Louis area, the SIP 
indicates a need for 16% to 35% emission 
reduction. The SIP states that the lower 
end of the range has aready been met, 
and the upper end of the range will be 
met by 1965 or 1986, depending on the 
growth in auto traffic. This 
demonstration is based on emissions 
data for three counties in the East St. 
Louis area, including Madison, Monroe 
and St. Clair Counties. The 
demonstration does not currently 
consider emissions from the Missouri 
portion of the St. Louis area. 


2. The CO Demonstration of Attainment 


CO violations are caused primarily by 
automobile emissions. They generally 
occur in the areas around major 
intersections, or in central business 
districts, where vehicles tend to idle for 
relatively long periods. 

For carbon monoxide in the Chicago 
area, the SIP uses several tools for 
demonstrating attainment. The 
downtown area attainment 
demonstration is based on a multiple 
regression analysis using several years 


of data which correlates annual second 
highest concentration, annual frequency 
or exceedances, and ann’ 
exceedance-dose with trends in 
emissions. For the remainder of the 
Chicago area (apparently including the 
same six counties as included in the 
ozone demonstration area), a modeling 
analysis using the CLAINE 3 model was 
conducted to assess the 1987 
concentrations at intersections and at 
other critical locations along 
expressways and major arterial 
roadways. 


3. Stationary and Mobile Source Control 
Measures Contained in the Ozone and 
CO SIP 


a. General and Federal Motor Vehicle 
Control Program: The Illinois SIP 
describes a variety of measures for 
reducing hydrocarbon emissions so as to 
reduce ozone concentrations. Some of 
these control measures have already 
been adopted, including “RACT I,” 
which controls emissions from 15 
categories of stationary sources, and the 
Federal Motor Vehicle Control Program, 
(FMVCP). The Illinois SIP also 
calculates emissions as if “RACT II” 
had already been adopted, although in 
fact the regulations for these nine 
categories of stationarysources have not 
yet been adopted by the State of Illinois. 
The Illinois SIP also describes in 
substantial detail a set of proposed 
regulations for six additional categories 
of stationary sources plus miscellaneous 
major stationary sources but makes no 
statement of commitment to the ultimate 
adoption of such regulations. The SIP 
discusses certain transportation control 
measures, (TCM's) which have been 
adopted and takes credit for these and 
other unspecified TCM's which are 
expected to be adopted in the future. 
The SIP also briefly describes several 
other measures which may be adopted 
on a contingency basis. 

b. Stationary Source Control 
Measures: The Act requires States to 
adopt RACT. Therefore, as part of the 
1982 submittal, States must submit 
adopted RACT regulations for all 
sources of VOCs covered by a Control 
Technique Guideline (CTG) and all 
remaining major stationary source of 
VOCs with the potential to emit more 
than 100 tons of VOC per year. 
Alternatively, EPA requires that the 
submittal either include a legally 
enforceable commitment and schedule 
to implement RACT for these sources, or 
documentation of the State's 
determination that the existing level of 
control represents RACT for each of 
these sources. 

The stationary source regulations 
proposed in the plan cover process leaks 


from chemical and plastics 
manufacturing, asphalt roofing 
manufacturing, volatile organic liquid 
storage, offset and letterpress printing, 
petroleum solvent dry cleaning, wood 
products finishing, and miscellaneous 
other sources with the potential to emit 
over 100 tons of hydrocarbons per year. 
For each of these categories, the SIP 
includes a discussion of the processes 
involved, the emissions before and after 
the controls are in place, and the 
economic reasonableness of these 
controls. The SIP states that these 
regulations have been proposed to the 
Illinois Pollution Control Board, and the 
SIP includes the text of the proposed 
regulations. However, the SIP includes 
no discussion of or commitment to a 
schedule for adopting these or similar 
regulations, and the SIP makes no 
statement of commitment to the ultimate 
adoption of such regulations. 

Therefore, Illinois’ submittal does not 
contain a legally enforceable 
commitment and schedule to implement 
RACT to control VOC emissions. 

The SIP also describes a contingency 
plan which may be adopted pending a 
future review of air quality data. This 
plan includes Stage II vapor recovery 
{i.e., recovery of gasoline vapors from 
auto refueling) and taking credits for 
emission reductions caused by plant 
shutdowns since 1980. 

c. Vehicle Inspection and 
Maintenance: The SIP states that a 
vehicle inspection and maintenance 
program (I/M) will be adopted only if 
future air quality data indicate that 
attainment by December 31, 1982 would 
not otherwise occur. Chapter VIII of the 
SIP describes IEPA’s interpretation of 
legal requirements with respect to I/M 
and estimates the potential impacts and 
costs of I/M programs in the Chicago 
and East St. Louis areas. IEPA contends 
that the I/M program is not a reasonably 
available control measure due to low 
cost-effectiveness. Therefore, the Act 
does not require its implementation 
unless absolutely necessary to meet the 
air quality standard. 

The State has devoted over 60 pages 
of its SIP to presenting an historical 
perspective of the study and evaluation 
of I/M in Illinois. The major issue raised 
regarding the reasonableness of I/M is 
the cost-effectiveness of the program. In 
these recent cost effectiveness 
estimates, the State revised previous 
assumptions used in earlier estimates. 
These new assumptions reflect 
recommendations which were contained 
in a May 18, 1981, letter to Daniel 
Goodwin, Manager, Division of Air 
Pollution Control, IEPA, from Charles 
Gray, Director, Emission Control 
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Technology Division. This letter 
provided comprehensive comments on 
Dlinois’ previous cost-effectiveness 
calculations. A second major issue 
relates to the required data for the 
implementation of the program. The 
State's contention is that only a 
schedule is required for the program 
should it be needed as a future control 
measure. 

All major urban areas that needed an 
extension beyond 1982 to attain.a 
standard for ozone or CO were required 
to include vehicle I/M as a portion of 
the 1979 revision. EPA evaluated and 
acted on the I/M portion of Illinois 1979 
SIP revision in the Federal Register at 45 
FR 11472 on February 2, 1980. The 1982 
SIP revision must also contain an I/M 
portion. This portion must include the 

-Tules and regulations for implementing 
an I/M program that will meet the 
minimum requirements for emission 
reduction, and commitments to other 
needed program detaiis. (I/M elements 
already submitted and approved as part 
of an earlier SIP submittal need not have 
been submitted again.) The 1982 SIP 
policy published on January 22, 1981 (46 
FR 7182) discusses these requirements. 

d. Transportation Control Measures 
(TCM's): The Transportation Control 
Plan (TCP) for Northeastern Illinois 
describes eight TCM's to be 
implemented to obtain the hydrocarbon 
(HC) reduction goal. The TCP will 
implement the following TCM's: public 
transportation, ridesharing, traffic flow 
improvements, bicycle promotion, long 
range transit, park-and-ride lots, 
alternative work schedules, and 
exclusive bus/carpool lanes. 

The TCP for East St. Louis describes 
six TCM's to be implemented to attain 
the HC and CO emission reduction 
targets. The TCP will implement the 
following TCM package: traffic flow 
improvements, electric vehicles use, 
increase in ridesharing, increase in van 
pooling, 30% increase in transit 
ridership, and park and ride lots. 

The SIP also describes related items 
such as the meeting of basic 
transportation needs, plans for 
monitoring the progress in implementing 
TCM’s, TCM contingency plans, and 
criteria and procedures to determine 
conformance of the annual 
transportation improvement program 
with the SIP. 


B. Major Plan Deficiencies 


The following discussion summarizes 
those portions of the State's draft 
revisions which contain major 
deficiencies in meeting the requirements 
of the Act. A more complete evaluation 
of these deficiencies is contained in 


EPA's comment letter to the State dated 
August 23, 1982. 


Vehicle Inspection and Maintenance 


The State has not implemented the I/ 
M program to which it committed in its 
1979 State Implementation Plan. Further, 
the I/M portion of the Illinois SIP does 
not contain the various elements 
required under EPA's 1982 SIP policy. 
Particularly, there is no commitment to 
implement I/M by December 31, 1982, 
and there are no rules and regulations 
included. The SIP also commits to I/M 
implementation only if it is necessary to 
attain the National Ambient Air Quality 
Standards by 1987, as determined 
through monitoring in future years. This 
contingent commitment is inconsistent 
with the Act, as amended, and with EPA 
I/M implementation policy. Thus the 
Illinois SIP does not meet the 
requirements of the 1982 SIP policy. 


Regulations for Stationary Sources 


Illinois has not included a 
commitment for the adoption and final 
submittal of the VOC RACT regulations 
for sources covered by the Group II and 
Group III CTGs, and for all other major 
VOC sources not covered by CTGs. 

In the case of RACT III sources, 
Illinois, as a minimum, must commit to 
the submittal of control regulations 
within one year after the January ist 
following EPA's publication of the final 
version of each CTG. This commitment 
must be made by all agencies which are 
in any way responsible for adopting 
these regulations. 

For major non-CTG sources, the State 
as a minimum must submit an 
enforceable schedule for the submittal 
of control regulations. Again, the SIP 
must provide commitments to adopt 
these regulations by all agencies which 
are in any way responsible. The 
proposed schedule must be as 
expeditious as practicable. 

For regulations for RACT Ill and 
major non-CTG sources, a legally 
binding schedule must include 
commitments from all legally 
responsible governmental entities 
involved in the development and 
adoption of the regulations. 

The above requirements have not 
been met. The SIP implies that RACT II 
regulations will be adopted soon, but 
provides no enforceable commitment to 
complete the adoption of these 
regulations. Illinois provides language 
for and discussion of proposed 
regulations for Group III sources and 
miscellaneous major sources, but 
provides no assurances that these or 
any similar regulations will be adopted. 
Furthermore, the SIP provides no 
commitments by the Illinois Pollution 
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Control Board {IPCB), although the IPCB 
plays a central role in adopting RACT 
regulations. ‘The SIP fails to provide the 
necessary commitments to adopt these 
regulations. 


Reliance on Contingency Measures and 
Related Modeling Deficiencies 


EPA has provided detailed guidance 
on procedures for estimating emission 
reductions necessary to meet the ozone 
air quality standard. (See, for example, 
Guidelines for Use of City Specific 
EKMaA in Preparing Ozone SIPs.) A 
demonstration of attainment of the 
standard must include a demonstration 
that enforceable control measures will 
cause emissions to be reduced at least 
as much as the recommended 
procedures show is needed. 

The Illinois ozone SIP does not 
provide a suitable demonstration of 
attainment. First, the SIP relies on 
contingency measures to achieve some 
of the emission reductions that may be 
necessary. These measures cannot be 
enforced, in part, because by definition 
the State has not committed to adopting 
these measures. Thus, the SIP 
demonstrates that the ‘“‘noncontingent 
measures” may not be sufficient to 
attain the standard. 

Second, the SIP provides ranges of 
estimates of emission control 
requirements, rather than providing 
single best estimates of control 
requirements for each demonstration 
area. This makes it difficult to judge 
whether an appropriately derived best 
estimate of control requirements will be 
achieved. Nevertheless, by developing a 
range of control requirements estimates, 
Illinois implies that the best estimate of 
control requirements may be as high as 
the upper end of the range. 

If EPA were confident that the best 
estimate of control requirements was 
within EPA’s range, EPA could judge 
Illinois’ attainment demonstration on the 
basis of whether sufficient enforcement 
control measures were included to meet 
the upper end of the range. However, 
EPA believes the best estimate of 
emission control requirements in each 
case may be higher than even the upper 
end of the range of estimates because 
various procedures IEPA used in its 
modeling deviate substantially from 
EPA recommended procedures. For 
example, IEPA adjusted the results of its 
EKMA modeling by reducing the upper 
end of the range by 10 percentage points 
and reducing the lower end of the range 
by 20 percentage points, These modeling 
issues are discussed in more detail in 
the August 23, 1982, comment letter to 
the State. For the above several reasons, 
the Illinois SIP must be considered not 
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to demonstrate attainment of the ozone 
standard in either the Chicago area or in 
the St. Louis area. 


Failure To Demonstrate Attainment in 
Southeast Wisconsin 


The Illinois SIP distinguishes between 
estimates of emission reductions 
required to attain the standard in Illinois 
and estimates of emission reductions 
required to attain the standard in 
Wisconsin. Although the evidence is 
clear that violations of the ozone 
standard in Kenosha and Racine are 
principally caused by emissions in the 
Chicago-Northwest Indiana 
metropolitan area, the Illinois SIP argues 
that it need not demonstrate attainment 
in the Wisconsin counties. The SIP notes 
that the Southeastern Wisconsin data 
were “not addressed in the 1979 plan, 
and therefore cannot be considered a 
controlling factor in (the 1982) plan”. 
This is contrary to the Act, which 
requires that sources of emissions in one 
State not prevent attainment in any 
other State. In light of the evidence 
linking the violations in Southeast 
Wisconsin (defined here to mean 
Kenosha and Racine Counties) with 
source emissions in Northeast Illinois 
and Northwest Indiana, the Act must be 
interpreted_as requiring the Illinois SIP 
to demonstrate attainment in Southeast 
Wisconsin. 

The Illinois SIP does include a graph 
and other data which purport to show 
that Southeast Wisconsin will attain the 
standard in 1987, “assuming that EKMA 
modeling is valid (for modeling transport 
from the Chicago area to Southeast 
Wisconsin).” However, as discussed 
above, this demonstration relies on 
contingency measures and is based on 
attaining a percent emission reduction 
which may be lower than the best 
estimate of emission reduction 
requirements based on Southeast 
Wisconsin data. The reliance on 
contingency measures for demonstrating 
attainment in Southeast Wisconsin 
raises additional concerns. Because 
Illinois denies responsibility for 
demonstrating attainment in Southeast 
Wisconsin, it is not clear that Illinois 
would implement these measures, 
particularly if the State considers these 
measures unnecessary to attain the 
standard in Illinois. 

The Illinois SIP does not show 
commitments to adopt regulations which 
(in combination with already adopted 
regulations) will achieve an appropriate 
best estimate of emission reductions 
required to attain the standard in 
Southeast Wisconsin. Therefore, the SIP 
has failed to demonstrate attainment in 
Southeast Wisconsin. 


Failure To Demonstrate Attainment of 
the CO Standard 


The Illinois SIP assesses the need for 
CO emission reductions in the 
downtown area of Chicago by using a 
multiple regression analysis. This 
technique does not provide an 
acceptable estimate of the required 
emission reductions. 

This statistical approach attributes 
decreasing trends in ambient CO 
concentrations that may be caused by 
variations in meteorology entirely to 
changes in emissions. In the case of 
downtown Chicago, this technique, as 
applied in the Illinois SIP, shows that 
CO concentrations decrease more 
rapidly than emissions. Since the SIP is 
based on this statistical technique, 
which includes meteorology as an 
independent variable, the SIP does not 
provide a valid demonstration of 
attainment. 


C. Other Deviations From EPA Policy 
and Requirements 


EPA’s complete evaluation of various 
deviations from EPA requirements and 
recommendations is included in EPA's 
August 23, 1982, comment letter sent to 
the State. Some of the deviations cited 
in our comment letter may not be 
considered major in and of themselves. 
However, all of the deviations 
considered together may constitute a 
major deficiency. 

Therefore, EPA is waiting for the 
State’s response to these deviations and 
will evaluate any response to determine 
if the State has corrected the deviations. 
EPA is also specifically soliciting public 
comment on the significance of any or 
all of the deviations from EPA policy 
cited in the August 23, 1982, comment 
letter to the State. 


Proposed Action 


EPA encourages the State of Illinois 
and the public to respond to our 
comments on the draft revisions. EPA 
further encourages the State to complete 
its SIP revision and submit the final plan 
to EPA in a timely manner. 

If the major deficiencies cited in Part 
B are not remedied, EPA will be 
required to disapprove the revisions to 
the ozone and CO plans. EPA will make 
a judgment on the significance of the 
deviations discussed in Part C after 
reviewing public comment and the 
State’s response. Under Section 
110({a)(2)(I) and 40 CFR 52.24 (1982), 
disapproval would trigger a moratorium 
on the construction and modification of 
major stationary sources of ozone and 
CO in the nonattainment areas to which 
these revisions apply. 
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Disapproval may also result in 
restrictions on Federal funding pursuant 
to Sections 176(a) and 316(b) of the Act. 
Under Section 176(a), EPA and the 
Department of Transportation must limit 
funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding , 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 

However, if the State substantially 
changes the draft revisions particularly 
with respect to the major deficiencies 
cited in Part B of this notice, EPA will 
have to evaluate those changes, and 
publish a revised notice of proposed 
rulemaking. Otherwise, EPA will publish 
a notice of final rulemaking on the 
revisions discussed in today’s notice 
once the State adopts these revisions 
and submits them to EPA for 
incorporation into the SIP. Interested 
parties may participate in the Federal 
rulemaking procedure by submitting 
written comments to the address listed 
in the front of this notice. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Section 110{a)(2)(A)-{K) 
and 110({a)(3) of the Act, and EPA 
regulations in 40 CFR Part 51. This 
revision is being proposed pursuant to 
Sections 110{a), 172, and 301(a) of the 
Clean Air Act as amended (424 USC 
7410(a) and 7601(a)). 


List of Subject in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 
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Dated: November 30, 1982. 
Valdas V. Adamkus, 
Regional Administrator. 

[FR Doc. 83-2455 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-6-FRL 2261-7] 


Approval and Promuigation of 

| Plans: Texas 
Attainment Pian for Ozone in Harris 
County 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 


SUMMARY: This notice proposes to 
disapprove the inspection/maintenance 
(I/M) portion and approve other 
portions of State Implementation Plan 
(SIP) revisions for attainment of the 
ozone (O;) standard in Harris County 
(Houston), submitted by the State of 
Texas. The proposed action is based on 
review of revisions submitted on 
December 9, 1982. Although most of the 
proposed plan is acceptable, one of the 
essential elements of the plan, vehicle 
inspection maintenance (I/M), is not 
acceptable. A final disapproval action 
on I/M would trigger a moratorium on 
the construction and modification of 
major stationary sources of volatile 
organic compounds (VOC) in Harris 
County and could result in restrictions 
in certain Federal funding. 

DATES: Comments must be received on 
or before March 21, 1983. 

ADDRESSES: Written comments should 
be submitted to Jack Divita, Air Branch 
Chief, the U.S. Environmental Protection 
Agency, Region 6, 1201 Elm Street, 
Dallas, Texas 75270. Copies of the State 
submittals and EPA's evaluation report 
are contained in SIP file TX-82-9 and 
are available for public inspection 
during normal business hours at the 
above address and the following 
location: Texas Air Control Board, 6330 
Hwy. 290 East, Austin, Texas 78723. 
FOR FURTHER INFORMATION CONTACT: 
Randy Brown, SIP Section, Air Branch, 
Environmental Protection Agency, 
Region 6, 1201 Elm Street, Dallas, Texas 
75270, (214) 767-1599. 

SUPPLEMENTARY INFORMATION: 


Background 

In 1978, Harris County, Texas was 
designated as a nonattainment area for 
ozone (O;). In accordance with the 
requirements of the Clean Air Act 
Amendments of 1977 for such 


1 EPA Review of Texas SIP revision for Ozone in 
Harris County, January 1983. 


nonattainment areas, the State of Texas 
submitted a SIP revision in April 1979. 
The 1979 SIP demonstrated that the O; 
standard could not be met in Harris 
County by December 31, 1982, despite 
the implementation of all reasonably 
available control measures. On the basis 
of this demonstration, an extension until 
December 31, 1987, to attain the O; 
standard was requested by the State. 
EPA approved the request for an 
extension in the March 25, 1980, Federal 
Register (45 FR 19244). The 1979 strategy 
for O; in Harris County was 
conditionally approved by EPA in the 
March 25, 1980, Federal Register. After 
additional State submittals, EPA 
removed the conditions on the 1979 
Harris County O; strategy. (See 44 FR 
74830, 45 FR 52148, 46 FR 25642, and 46 
FR 47444). 

In order to demonstrate attainment of 
the O; standard by the extension date of 
December 31, 1987, the State submitted a 
draft second SIP revision to EPA on July 
23, 1982. Public hearings were held on 
the draft O; SIP on July 12, and 13, 1982. 
Based on comments received at the 
public hearings, Texas Air Control 
Board (TACB) staff developed responses 
to the comments and recommendations 
for the final SIP revision. The responses 
and recommendations were documented 
and submitted to EPA on October 22, 
1982. TACB adopted these revisions on 
December 3, 1982 and the Governor 
submitted them on December 9, 1982. 
EPA has reviewed these revisions 
concurrently with the State adoption 
process in order to expedite final action 
on the plan. The plan has deficiencies in 
the I/M program as discussed below. If 
these deficiences are not remedied 
before EPA takes final action, EPA will 
be required to disapprove the I/M 
portion of the ozone plan. 

Under Section 110(a)(2)(1) and 40 CFR 


52.24 (1981), disapproval would triggera . 


moratorium on the construction and 
modification of major stationary sources 
of VOC in Harris County. Disapproval 
may also result in restrictions on 
Federal funding pursuant to Sections 
176(a) and 316(b) of the Clean Air Act. 
Under Section 176(a), EPA and the 
Department of Transportation must limit 
funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 
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EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692 (April 10, 1980) (air quality 
planning and transportation grants) and 
45 FR 53382 (August 11, 1980) (sewage 
treatment grants). 


SIP Development Process 


The control strategy for attainment of 
the O; standard in Harris County was 
prepared by the TACB with the 
assistance of the Houston-Galveston 
Area Council (HGAC). TACB is the 
agency designated by the State as the 
principal authority for air pollution 
control matters in Texas. HGAC is the 
designated planning agency to develop 
the transportation portion of the SIP in 
Houston. In addition, the Houston 
Department of Public Health provided 
assistance in the preparation of 
emissions inventories and provided air 
quality data. HGAC conducted 
extensive public participation and 
consultation with local elected officials 
in the development of transportation 
measures (TCMs) related to air quality. 
TCMs considered reasonable for 
implementation in Harris County were 
recommended to TACB for inclusion in 
the SIP. TACB incorporated the 
recommended TCMs with the other 
portions of the proposed SIP and 
conducted public hearings on the entire 
plan. 


Plan Review: 


The 1982 SIP submission for O; in 
Harris County was reviewed by EPA in 


~accordance with requirements of the 


1982 Carbon Monoxide and Ozone 
Policy (46 FR 7182) published on January 
22, 1981 and the “General Preamble” for 
SIP revisions for non-attainment areas 
published on April 4, 1979 (44 FR 
20372).2 The results of the review are 
contained in the evaluation report 
available for review in the SIP file (TX- 
82-9) at the EPA Region 6 Office in 
Dallas, Texas. 


Strategy 


The Harris County area experiences 
numerous violations of the O; standard 
(0.12 ppm), generally during the months 
of April through October. Hourly levels 
as high as 0.35 ppm have been observed 
in recent years in the Houston area. O; 


*EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38383), August 28, 1979, (44 FR 50371), 
September 17, 1979, (44 FR 53761), and November 
23, 1979 (44 FR 76182). 
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is formed primarily from emissions of 
nitrogen oxides (NOs) and volatile 
organic compounds (VOCs). VOC 
emissions are controlled to reduce O, 
concentrations. TACB’s modeling 
analysis indicates that a 41% reduction 
in VOC emissions is needed to attain 
the O, standard in 1987. The SIP 
estimates that a mix of stationary and 
mobile source controls will achieve a 
47% reduction (41% not including any 
reductions for I/M). Control measures 
included in the plan and the net 
reductions estimated by the State to be 
achieved in 1987 are as follows: 

Stationary Source Controls will 
provide a net reduction of 29.5%. 

Federal Motor Vehicle Control 
Program for new cars will provide a net 
reduction of 10.3%. 

Motor Vehicle Inspection/ 
Maintenance (I/M) program will provide 
a net reduction of 5.5%. 

Transportation controls measures 
(TCMs) will provide a net reduction of 
0.7%. 


Data and Modeling Analysis 


TACB developed a base year 1980 
emissions inventory for VOC of 231,250 
tons and for NO, of 202,644 tons. The 
base year VOC emissions were 
composed of 57.4% from point sources, 
15% from area sources and 27.6% from 
mobile sources. The inventory and 
projections were developed in 
accordance with EPA guidelines and are 
considered adequate. 

The State used air quality data from 
1978 through 1980 at 8 sites in the 
Houston area to select days for 
modeling. Observed O; values ranged 
from 0.18 to 0.35 ppm. Ozone data 
recorded in 1978 and through June 1979 
were reduced by 18% to account for a 
bias in the data introduced by the 
calibration method used during this 
period (neutral-buffered potassium 
iodide (NBKI)). TACB submitted 
documentation on the adjustment which 
demonstrates there was at least an 18% 
bias. The details of the demonstration 
are contained in the evaluation report. 
The State used the City—Specific 
Empirical Kinetic Modeling Approach 
(EKMA) to estimate the amount of 
reductions needed for attainment. A 
VOC reduction value of 41% needed to 
attain the 0.12 ppm O; standard was 
established by this analysis. The EKMA 
analysis was performed in accordance 
with EPA guidelines for the model 
(EPA-450/4-80-027, March 1981). The 
model performed well for the 40 cases. 


Stationary Source Control 


According to EPA's policy, the 
stationary source portion of the 1982 SIP 
submittal must contain legally 


enforceable regulations which reflect 
the —— of reasonably available 
control technology (RACT), for the 
following sources: (1) all sources of 
volatile organic compounds (VOCs) 
covered by a Control Technique 
guideline (CTG) published by EPA and 
(2) all remaining major sources of VOCs 
with the potential to emit 100 tons or 
more of VOC per year. EPA has 
published two series of CTG documents, 
(i.e., Set I and Set Il). Texas submitted 
RACT regulations for the Set I and Set I 
CTG source categories on April 13, 1979 
and July 25, 1980, respectively. EPA 
approved these regulations on March 25, 
1980, (at 45 FR 19231), July 10, 1981 (at 46 
FR 35642), September 29, 1981 (at 46 FR 
47544), and May 3, 1962 (at 45 FR 18857). 
Therefore, the existing Texas SIP 
contains RACT regulations for all VOC 
sources covered by a CTG document. 

It should be noted that, should EPA 
issue additional CTG documents in the 
future, the State will be required to 
adopt and submit legally enforceable 
regulations for the source categories 
covered therein, since continued 
satisfaction of the Part D requirements 
of the Clean Air Act for adoption and 
submittal of the Os portion of the SIP is 
contingent on this condition. (See 40 
CFR 52.2273). 

The 1982 SIP submittal also contained 
revisions to the General Rules and 
Regulation V, entitled, “Control of Air 
Pollution from Volatile Organic 
Compounds,” which, according to the 
State, will result in VOC emission 
reductions from additional source 
categories or process types. The 
revisions to Regulation V consist of, 
among other things, additional 
requirements for large bulk terminals 
and vent gas streams, and new 
requirements for fugitive emission 
control in synthetic organic chemical, 
polymer and resin manufacturing plants, 
located in Harris County. Concerning 
the bulk terminal requirements, the 
State requires that VOC emissions from 
gasoline terminals having a daily 
throughput of 500,000 gallons or more, 
must be reduced to a level not to exceed 
0.33 pounds of VOC per 1,000 gallons of 
gasoline transferred. For vent gas 
streams, the State requires that a vent 
gas stream, emitted from any process 
vent, be properly burned in a smokeless 
flare or direct flame incinerator. For 
synthetic organic chemical, polymer, 
and resin manufacturing plants, the 
State has new rules prescribing 
monitoring, maintenance, and 
recordkeeping requirements to reduce | 
fugitive VOC emissions from such 
facilities, The revisions to the General 
Rules consist of the addition of new 


_ definitions of terms used in conjunction 
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with the above mentioned source 
categories, and the revision of several 
other terms. The State has specified that 
these measures, in addition to the Set I 
and Set II VOC RACT controls, will 
result in the control of all major 
stationary sources in Harris County. 

EPA's review of the regulations, and 
of the State’s determination that all 
major stationary sources are controlled, 
is discussed in detail in the evaluation 
report referenced above. Based on the 
Agency's review, EPA has determined 
that this portion of the SIP submittal 
meets the requirements of EPA's 1982 
ozone policy. 


Transportation Control Measures 


The submittal includes provisions for 
a transportation control plan (TCP) 
designed to reduce VOC mobile source 
emissions. The TCP includes a 
commitment to implement or continue 
operation of the following transportation 
control measures (TCMs). 

A. Local bus service expansion 

B. New transit maintenance facilities 

C. Park and ride sites 

D. Park and ride express bus service 

E. Construction of High Occupancy 
Vehicle Lanes 

F, Continuation and expansion of 
carpool/vanpool program 

These transportation provisions were 
recommended for the SIP by elected 
officials and staff of numerous local 
governments. The TCMs in the plan 
were selected based on the results of an 
analysis by the HGAC of the 17 
measures listed in Section 108(f) of the 
1977 CAA. The TCMs are designed to 
reduce automobile emissions by 
reducing vehicle miles traveled (VMT) 
report *on TCM evaluation provides the 
rationale for selection or through greater 
use of public transit, carpool and 
vanpools. The HGAC rejection of each 
TCM. The recommended TCMs are 
projected to reduce automobile 
emissions by 1664 tons in 1987. 

The submittal provides details on a 
plan for monitoring annual emission 
reductions from the TCMs. The emission 
reduction will be established based on 
the monitoring of surrogate traffic 
parameters. The results of the 
monitoring effort will be used by TACB 
to annually update the emissions 
inventory and ensure that reasonabie 
further progress (RFP) requirements are 
being met. If it is determined that RFP is 
not being maintained due to emission 
reduction shortfalls, contingency 
provisions are provided in the submittal 


* An Analysis of Transportation Control 
Measures for Harris County, Houston-Galveston 
Area Council, July 1981. 
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for identifying additional TCMs and 
developing lists of transportation 
projects which have adverse air quality 
impacts and could be postponed. The 
submittal also includes procedures for 
an annual evaluation of the conformity 
of transportation planning programs and 
projects with the SIP. 

The Houston area has established a 
transportation authority and is placing 
emphasis on the improvement of the 
public transit system and ridesharing 
programs as means of providing 
mobility to the general public. The 
submittal contains commitments to 
implement the previously listed transit 
and ridesharing measures which are 
part of the transit plan developed for the 
Houston area by MTA. The commitment 
to the measures in the plan satisfies the 
requirements for basic transportation 
needs. 

The transportation provisions of the 
submittal are considered by EPA to 
fulfill the requirements of the January 22, 
1981 SIP policy guidance in a 
satisfactory manner. A detailed 
evaluation of all elements of the TCP is 
contained in the evaluation report. 


Vehicle Inspection and Maintenance 
(1/M) 


Section 172(b)(11)(B) of the Clean Air 
Act requires all areas that receive 
extensions beyond 1982 to attain the O; 
or carbon monoxide standards to 
develop vehicle inspection/maintenance 
(I/M) programs. Section 172(c) requires 
the SIP revisions due by July 1, 1982 to 
contain enforceable rules and 
regulations for implementing I/M. 

EPA has developed a detailed policy 
governing many aspects of these 
required I/M programs. The basic 
elements of this policy are summarized 
in the January 22, 1981 policy for SIPs for 
extension areas (47 FR 7182). More 
detail is provided in the April 4, 1979 
“General Preamble” to SIPs for all 
nonattainment areas (44 FR 20372), and 
a@ July 17, 1978 memorandum from 
Assistant Administrator David Hawkins 
to the Regional Administrators. (This 
memorandum is specifically referenced 
in the January 22, 1981 notice. See 47 FR 
7190.) 

EPA has defined I/M as a program 
requiring motor vehicles to undergo 
periodic inspections to assess the 
functioning of their exhaust emission 
control systems. Vehicles which have 
excessive emissions must then receive 
mandatory maintenance and undergo 
reinspection to ensure that emissions 
have been reduced. EPA's I/M policy 
contains interpretations of the Act's 
requirements for nonattainment areas as 
they related to I/M. 


For example, section 172(b)(2) 
requires plans for nonattainment areas 
to implement all “reasonably available 
control measures” as “expeditiously as 
practicable.” EPA has determined that 
fulfillment of this requirement requires 
full implementation of I/M no later than 
January 1, 1983. In addition EPA 
believes that I/M programs that are 
capable of reducing hydrocarbon 
emissions from light-duty motor vehicles 
by 25% are “reasonably available” 
within the meaning of this provision. 
This 25% reduction requirement is based 
on I/M programs that were operating at 
the time of the enactment of the 1977 
Clean Air Act amendments. Based on an 
implementation date of January 1, 1983 
and data from the operating programs, 
EPA has predicted that all I/M programs 
can achieve a 25% reduction of 
hydrocarbon emissions by December 31, 
1987. EPA also believes that a 25% 
reduction in emissions represents 
“reasonably available control 
technology” as required by Section 
172(b)(3). EPA has made similar 
determinations in its I/M policy 
memoranda. See the July 17, 1978 
memorandum described above and the 
January 19, 1981 memorandum, 
“Questions on Inspection/ 
Maintenance”, from Deputy Assistant 
Administrator Michael Walsh to EPA 
Air and Hazardous Materials. 

The Texas submittal includes a 
commitment for a vehicle parameter I/M 
program. The proposed program does 
not include a tailpipe test of exhaust 
emissions and differs from currently 
operating I/M programs. The program 
places emphasis on the reduction of 
excess emissions caused by tampering, 
misfueling and improper maintenance of 
vehicle emission control systems. The 
submittal also provides for a public 
information program, a mechanic 
training program and programs to deter 
misfueling and tampering. EPA is 
proposing to disapprove Texas’ program 
because it does not appear to satisfy the 
25 percent emission reduction 
requirement. 


Parameter Inspection 


The first part of Texas’ program is the 
visual inspection of certain emission 
control components as part of the 
annual Texas safety inspection, 
administered by the Department of 
Public Safety (DPS), and mandatory 
repair of disabled components. TACB 
has proposed enforcing a section of the 
safety code which will allow Texas to 
deny a safety sticker to vehicles with 
disabled PCV systems, air injection 
systems, evaporative control systems, or 
choke systems. The inspection of these 
four components would apply to all 1968 
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and later model year vehicles. In 
addition, TACB proposes to add an 
inspection for closed-loop sensor 
connections, catalyst removal, and filler 
neck tampering for all 1984 and later 
model year vehicles. For 1984 and later 
vehicles, the inspection would also 
require a road test for misfire, 
documentation from the vehicle owner 
that all manufacturer recommended 
maintenance was performed, and 
compliance with all Federal emission 
recalls. Implementation of this program 
was scheduled to start in January 1983 
with the training of inspectors and an 
increased emphasis on inspecting the 
emission control components described 
above. 

The emissions reductions from that 
portion of Texas’s program involving 
inspection and mandatory repair can be 
considered toward compliance with the 
25 percent reduction requirement. 
Texas’s estimate of an 18.1 percent 
reduction, however, is higher than the 
reduction that EPA has calculated could 
result from this aspect of the program. 
EPA believes that the methodology used 
by Texas to project this reduction 
contains several technical errors. First, 
Texas's estimate of the emission 
benefits attributable to repair of specific 
components is based on faulty 
interpretations of data collected in 
EPA's emission factor (EF) program. 
Specifically, Texas compared the 
average emissions from two different 
groups of vehicles (with and without a 
specific disablement) and attributed the 
difference in emission levels to the 
disabled component. This method does 
not account for the many other factors 
that could contribute to the difference, 
including mileage differences, other 
disablements and maladjustments, mix 
of vehicle types and statistical 
variability. This method does not show 
the effects on emissions of repairing 
specific disablements. 

EPA has made available test data 
which more accurately assess the 
impact of specific disablements on 
emissions. These data are from tests 
performed on the same cars with and 
without disablements, thereby reducing 
the uncertainties involved in estimating 
possible benefits from repair of specific 
disablements in the field. When EPA's 
disablement data is substituted, the 
benefits of repair are lower than those 
estimated by Texas. 

Second, EPA disagrees with Texas's 
assumption on the impact on emissions 
of misfueling on 1981 and later model 
computer-controlled vehicles. Texas 
assumed that half of the misfueled 
closed-loop vehicles would undergo 
primary failure as a result of a single 
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misfueling; however, EPA has not 
observed this type-of failure in any of its 
test programs, including those with 
deliberate misfueling of closed-loop 
vehicles for long periods of time. Thus, 
EPA has not accepted Texas's estimate 
of the added emissions from primary 
failures. 

Third, Texas's estimate of the 
effectiveness of the planned inspections 
in identifying disabled components is 
based on assumptions that may be 
highly optimistic. Texas has estimated 
identification rates ranging from 25 
percent to 100 percent for various 
components. EPA believes that 
estimates of 100 percent effectiveness 
are too optimistic. EPA has prepared 
three estimates of the emission 
reduction benefits of this program. The 
low estimate of six percent (6%) is based 
on a 50 percent identification rate for all 
elements which the State had rated over 
50 percent. The medium estimate of 10 
percent is based on reducing 
identification rates over 90 percent 
down to 90 percent. The high, or most 
optimistic estimate of 13 percent accepts 
the State’s identification rates. All of 
these estimates make the adjustments 
suggested in the preceding paragraphs. 


Other Programs 


The TACB program also includes 
three additional program elements. 
These additional elements are: 

(1) A public information program to 
encourage proper maintenance. 

(2) A training program for upgrading 
the skills of DPS inspectors, in-service 
automobile mechanics, and automotive 
repairs. technicians. 

(3) Adoption of additional TACB 
regulations to deter misfueling and 
tampering, implementation of a public 
information program to discourage such 
actions, and adoption of a certificate of 
conformance program. 

Texas has estimated emission 
reductions expected to result from each 
of these programs and has counted these 
estimated reductions toward the 25 
percent reduction required for I/M. EPA 
is proposing to find that Texas has 
overestimated the benefits of these 
programs. EPA is also proposing not to 
count any emission reductions from 
these programs against the I/M 
reduction requirement. 

The public information program is 
described as a cooperative effort of the 
TACB, DPS and appropriate local 
agencies to inform the residents of 
Harris County of the benefits of regular 
maintenance. The program was 
scheduled to begin in January 1983. The 
submittal does not provide a detailed 
description of specific public 
information activities or include 


commitments for local agency 
participation. However, the State has 
committed to submit additional 
information on the program by January 
1983. Texas estimates that this program 
will reduce hydrocarbon emissions by 
1.33 percent by 1987. 

The mechanics training program is 
intended to enhance the skill level of 
mechanics in repairing and maintaining 
vehicle emission control systems. It will 
emphasize repair and maintenance of 
the new, complex “closed loop” 
emission control technology. 
Participation by in-service mechanics or 
repair technicians would be voluntary. 
However, the program will issue 
certificates mechanics who pass a 
performance test. The certificates will 
identify trained mechanics to the public. 
According to the schedule included in 
the submittal, the State was to begin 
developing the training program in 
January 1983. Training and certification 
is to start in January 1984. The submittal 
does not provide detailed descriptions 
of the actions which the State and local 
agencies will perform to implement this 
program; however, Texas has committed 
to provide additional details by January 
1983. Texas estimates emission 
reductions of 6.35 percent from this 
program. 

The final program is based on 
deterring misfueling and tampering. 
Texas plans to amend its Regulation IV 
to prohibit individuals from misfueling 
vehicles and to limit or prohibit the use 
of parts designed to by-pass or defeat 
emission control systems. Teas also 
plans to amend its regulation to require 
service station owners to report 
misfueling. To further discourage 
misfueling and tampering, Texas is 
planning to amend its regulations to 


- require 1984 and later model year 


vehicles to obtain certificates of 
conformance stating that, at the time of 
resale, all factory installed emisson 
equipment is in place. All of the rule 
changes necessary to expand the 
program are scheduled to take place in 
July 1983. Enforcement is to be carried 
out by the TACB and local agencies. The 
State plans to publicize all these 
activities in order to deter tampering 
and misfueling. Texas has estimated the 
emission reduction benefits that will 
result from this deterence. In other 
words, rather than estimating the 
number of cases of tampering or 
misfueling that will be detected and any 
repairs that will result, the State has 
attempted to estimate the number of 
motorists that will refrain from 
misfueling or tampering. Texas 
estimates that reductions in tampering 
and misfueling incidents will reduce 
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hydrocarbon emissions by a total of 7.11 
percent by 1987. 

EPA is relucant to allow the State to 
count emission reductions from these 
programs against its 1/M requirement. 
All of these programs depend to a large 
extent on voluntary participation and 
modification of consumer and mechanic 
attitudes. This makes the benefits of 
such programs highly speculative, and 
not subject to measurement or 
verification. In contrast, the emission 
reduction benefits from I/M are based 
on data from the actual performance of 
existing I/M program. In addition, due to 
the mandatory nature of the inspection/ 
rapair/reinspection cycle, I/M provides 
strong assurances that the perdicted 
emission reductions will actually be 
achieved. Moreover, actual emission 
reductions can be measured more 
diredtly, because a tailpipe test 
measures the hydrocarbon content of 
each vehicle’s exhaust. Thus, it is 
possible to determine that repairs have 
actually reduced emissions. Because 
these Texas programs are 80 , 
speculative, EPA has decided that it is 
not willing to accept them as substitutes 
for any portion of the 25 percent I/M 
emission reduction requirement. 
Consequently, EPA is proposing not to 
count the emission reduction estimates 
from these programs against the I/M 
requirement. 

EPA is also concerned that none of 
these three programs is an I/M program 
within EPA's definition of the term. As 
explained above, EPA has interpreted 
the Act as requiring a program that 
provides regular, periodic, and 
mandatory inspection, maintenance and 
reinspection. None of the three Texas 
programs provide all of these elements. 
For example, although the public 
information program has the potential to 
reduce emissions through better vehicle 
maintenance, the maintenance would 
not be either regular or mandatory and 
is not coupled to any inspection 
program. This is another reason for 
proposing not to count the results of 
these:programs against the I1/M 
requirements. 

Finally, EPA has found that the State’s 
emission reduction estimates appear to 
be too optimistic. The State has 
estimated that it will obtain a total 
emission reduction of 13.79 percent from 
these other programs. EPA estimates 
that, at best, the State may obtain a 9.12 
percent reduction. EPA's more realistic 
estimate is that the programs will 
produce no measurable emission 
reduction benefits. 
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Conclusion 


EPA has estimated that Texas's 
parameter inspection program will 
reduce emissions by only 6 to 13 
percent. Furthermore, even if EPA gave 
credit for Texas’s other programs, the 
total program is not likely to reduce 
hydrocarbon emissions by 25 percent by 
1987. EPA's “realistic” total estimate is 
six percent (6%). A more optimistic 
estimate is 9.33 percent, and the most 
optimistic estimate is 22 percent. Thus, 
EPA has concluded that it must propose 
to find that Texas's program does not 
satisy the requirements for “reasonably 
available control measures” and 
“reasonably available control 
technology” in section 172(b)(2) and 
section 172(b)(3). Furthermore, Texas's 
submittal has made no showing that a 25 
percent reduction is for some reason not 
“reasonably available” in the Houston 
area. Consequently, EPA is proposing to 
disapprove the I/M portion of the Texas 
SIP. 


EPA has determined that for each 
year from 1982 through 1987 there will 
be reasonable further progress (RFP) 
each year toward attainment of the 
standard. The State committed to track 
VOC emissions in Houston and report 
annually on RFP to assure these 
reductions will occur. 


Proposed Action 

EPA proposes to disapprove the I/M 
portion of SIP revision for attainment of 
the O; standard in Harris County, 
Texas. The reason for this proposed 
action is that the State submittal does 
not demonstrate that all EPA I/M 
requirements are met. The other 
portions of the plan revision are 
acceptable and EPA proposes to 
approve them. 


Regulatory Process 


Under Executive Order 12291, today’s 
action is not“Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

This notice of proposed rulemaking is 
issued under the authority of Section 
110{a) and 172 of the Clean Air Act, 42 
U.S.C. 7410{a) and 7502. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 


Dated: November 30, 1982. 
Dick Whittington, 
Regional Administrator. 
[FR Doc. 83-2531 Filed 2-2-83; 45 am} 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-5-FRL 2269-3] 


Approval and Promuigation of 
Implementation Plans; Ohio and 
Kentucky Revisions to the Ozone and 
Carbon Monoxide Attainment Pian 


AGENCY: United States Environmental 
Protection Agency (EPA). 
ACTION: Proposed rulemaking. 


SUMMARY: The purpose of this document 
is to address State Implementation Plan 
(SIP) revisions pertaining to the 
Cleveland urban area which were 
submitted by the Ohio Environmental 
Protection Agency (OEPA) and the 
Cincinnati urban area plans which were 
submitted by both OEPA and the 
Kentucky Department for National 
Resources and Environmental Protection 
(KDNREP). These revisions were 
submitted pursuant to the Part D 
requirements of the Clean Air Act 
(hereafter referred to as the Act). On 
October 31, 1980, the State of Ohio was 
granted an extension to December 31, 
1987 to demonstrate attainment of both 
the ozone and carbon monoxide (CO) 
National Ambient Air Quality Standards 
(NAAQS) in th Cleveland and 
Cincinnati urban areas. Additionally, on 
January 5, 1980 (45 FR 6092) the State of 
Kentucky was granted an extension to 
December 31, 1987 to demonstrate 
attainment of the ozone NAAQS for the 
Kentucky Counties located in the 
Cincinnati urban area. The SIP 
revisions, under consideration in today’s 
proposed rulemaking action, were 
developed by OEPA and KDNREP in 
accordance with the provisions of Part D 
of the Act and include attainment 
demonstrations which show that both 
the ozone and CO NAAQS will be 
attained in Cleveland and Cincinnati by 
December 31, 1982. The SIP revisions 
withdraw OEPA’s and KDNREP's 
requests for extensions of the 
attainment date to 1987. EPA approval 
of these revisions would remove the 
requirement for a vehicle inspection and 
maintenance (I/M) program in both 
areas. 

In today’s action, EPA presents a 
description of the revisions for both 
areas, discusses any issues remaining on 
the States’ analyses and discusses the 
potential impact of these issues. Based 
on our review, EPA is proposing to 
approve the Cleveland and Cincinnati 
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SIP revisions. EPA is requesting public 
comments on its proposed action and on 
the State’s proposed SIP revisions for a 
period of 45 days. 

DATE: Comments must be received on or 

before March 21, 1983. 

ADDR=SSES: Comments regarding the 

Ohio portion of the plan should be 

addressed to: Gary Gulezian, Chief, 

Regulatory Analysis Section (5AP-11), 

U.S. Environmental Protection Agency, 

Region V, 230 South Dearborn Street, 

Chicago, Illinois 60604. 

Comments regarding the Kentucky 
portion of the plan should be addressed 
to: Thomas P. Lyttle, Air Planning 
Section, USEPA, Region IV, 345 
Courtland Street, N.E., Atlanta, Georgia 
30365. 

Please submit an original and three 
copies, if possible. 

You may inspect copies of the SIP 
revision submitted by the States and the 
accompanying support documents 
during normal business hours at: 

U.S. Environmental Protection Agency, 
Air Programs Branch, Region V, 230 
South Dearborn Street, Chicago, 
Illinois 60604 

U.S. Environmental Protection Agency, 
Air Management Branch, Region IV, 
345 Courtland St., N.W., Atlanta, 
Georgia 30365 

Ohio Environmental Protection Agency, 
361 East Broad Street, Columbus, Ohio 
43216 

Kentucky Division of Air Pollution 
Control; 18 Reilly Road, Frankfort, 
Kentucky 40601 

FOR FURTHER INFORMATION CONTACT: 

Sharon Reinders (Cleveland, Ohio) at 

(312) 886-6034 (FTS 886-6034) or Debra 

Marcantonio (Cincinnati, Ohio) at (313) 

886-6088 (FTS 886-6088) and Thomas P. 

Lyttle (Kentucky) (404) 881-2864 (FTS 

257-2864). 

SUPPLEMENTARY INFORMATION: 

I. Introduction 


This notice presents a discussion of 
EPA's review of OEPA's and KDNREP’s 
SIP revisions in six parts: I. Introduction; 
Il. Background Information; III. 
Cleveland Urban Area Demonstration of 
Attainment; IV. Cincinnati Urban Area 
Demonstration of Attainment; V. 
Stationary and Mobile Source Control 
Measures Contained in the SIP; and VI. 
Proposed Action. 


II. Background Information 


The 1977 Amendments added a new 
Part D to Title I of the Act. Under this 
Part, the States were required to revise 
their SIPs for all nonattainment areas 
and submit the revisions to EPA by 
January 1, 1979 (sections 171-178 of the 
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Clean Air Act; Section 129(c) 
(uncodified) of Pub. L. 95-95). The 
revised plan was to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone or CO standard 
by that date despite the implementation 
of all reasonably available control 
measures (Sections 172(a)(1), 172(a)(2)). 

If EPA approved this demonstration, 
the attainment date for ozone or CO 
could be extended up to December 31, 
1987, and the State could defer 
compliance with certain Part D planning 
requirements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 
complies with all of the Part D 
requirements (Section 172(c)). These 
second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
{uncodified), Pub. L. 95-95). 

The OEPA submitted an initial SIP 
revision for the Cleveland and 
Cincinnati urban ozone and CO 
nonattainment areas to EPA on July 27, 
1979. Additionally, OEPA submitted 
amendments to the plan on September 
13, 1979; December 28, 1979; January 16, 
1980; April 24, 1980; and September 17, 
1980. In these SIP revisions, the State of 
Ohio failed to demonstrate attainment 
of the NAAQS by December 31, 1982, for 
both ozone and CO, in the Cleveland 
and Cincinnati urban areas. Therefore, 
OEPA requested that EPA extend the 
attainment date for the standards in 
these areas until December 31, 1987. 
EPA granted this request and 
conditionally approved the 1979 plan 
revision in separate actions on October 
31, 1980 (45 FR 72122) and on June 18, 
1981 (46 FR 31881). 

Kentucky submitted an initial SIP 
revision for the Boone, Campbell, and 
Kenton Counties ozone nonattainment 
area in June 1979. The State requested 
that EPA extend the attainment date for 
the ozone standard in this area until 
December 31, 1987. EPA approved this 
request and conditionally approved the 
initial plan revision on January 25, 1980 
(45 FR 6092). 

EPA disapproved the SIP on 
September 19, 1980 (45 FR: 62506) 
because of a failure by the State or 
Counties (other than Boone) to adopt 
legal authority for the required 
inspection and maintenance (I/M) 
program. The SIP for Boone County was 
approved on November 30, 1981 (46 FR 
58080). 

On January 22, 1981 (46 FR 7182), EPA 
published final criteria for reviewing the 
revisions which were to be submitted by 
July 1, 1982. These criteria supplement 
the “General Preamble” for SIP 
revisions for nonattainment areas, 


which was published on April 4, 1979 (44 
FR 20372).1 EPA reviewed the recent SIP 
revisions for Cleveland and Cincinnati 
in accordance with these requirements 
with the exceptions of the requirements 
for a mandatory vehicle I/M program, 
additional control on stationary sources, 
and additional transportation control 
measures beyond what is included in 
the existing SIP. These control measures 
are no longer required for these areas 
since the State have domonstrated 
attainment by December 31, 1982. Other 
requirements for preparation of the July 
1, 1982, SIP revisions and EPA policy 
guidance, which EPA used in its review, 
are contained in technical support 
documents for today’s action entitled, 
Technical Support Document Ohio’s 
Ozone and Carbon Monoxide SIP for 
Cleveland, dated November 22, 1982, 
and 1982 Ozone and CO State 
Implementation Plan for the Cincinnati 
Area, dated November 24, 1982, and 
Technical Support Document-Northern 
Kentucky which are available for review 
. the Region [IV and V offices listed 
above. 


III. Cleveland Urban Area 
Demonstration of Attainment 


The proposed 1982 SIP revision for the 
Cleveland urban area address 
attainment of the NAAQS in the 
following areas disignated as 
nonattainment for ozone: Cuyahoga 
County, Lake County, Lorain County 
and Medina County. Cuyahoga County 
is also designated as a nonattainment 
area for CO. OEPA evaluated 1979 
through 1981 ozone and CO monitoring 
data along with ozone precursor, 
reactive volatile organic compounds 
(VOCs) and oxides of nitrogen (NO,) 
emissions data for 1980, 1982, and 1987. 
Based on this evaluation, OEPA 
demonstrated that attainment of both 
the ozone and CO standards will occur 
by December 31, 1982. Proposed SIP 
revisions incorporating these 
demonstrations were submitted to EPA 
on June 9, 1982. 

EPA's review of the June 9, 1982, 
submittal noted several of technical 
deviations from EPA’s SIP requirements. 
These deviations, along with 
recommended corrections, are discussed 
in a comment letter which was 
forwarded to OEPA on July 13, 1982. In 
addition to EPA‘s review, the State of 
Ohio held a public hearing on the 
proposed SIP revision on July 14, 1982. 
In response to comments received from 
the public and EPA, OEPA submitted 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583); August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and, November 
23, 1979 (44 FR 67182). 
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revised portions of the SIP to EPA on 
November 9, 1982. Thus, the final SIP 
revision for Cleveland consists of both 
the June 9 and November 9, 1982, 
submittals. The following discussion 
presents a summary of the attainment 
demonstrations in terms of major review 
points. 


A. Demonstration of Attainment for 
Ozone 


OEPA developed the Cleveland urban 
area ozone SIP revision by evaluating 
air quality data gathered at the 
Painesville monitoring site during the 
period of 1979 through 1981. Three 
exceedances of the ozone NAAQS were _ 
recorded during this period. OEPA 
determined that Painesville was the only 
site which experienced ozone standard 
exceedances attributable to Cleveland 
area emissions. To determine the 
reactive VOC emission reduction 
needed for attainment, OEPA used the 
Ozone Isopleth Plotting Package 
(OZIPP) of the City-Specific Empirical 
Kinetics Modeling Approach (EKMA). 
Based on this modeling analysis, the 
fourth highest VOC emission reduction 
indicates that no additional control 
beyond what is contained in the existing 
SIP is needed for a demonstration of 
attainment. However, OEPA 
conservatively adopted the second 
highest reactive VOC emission 
reduction target of nine percent. To 
demonstrate attainment, OEPA 
determined that the 1980 base year 
point, area, and mobile source VOC 
emissions level is 421,000 kilograms (kg) 
per average summer weekday. The SIP 
documents that the State’s existing 
strategy of control on stationary and 
mobile sources reduces the 1982 VOC 
emission level to 322,500 kg per day, or a 
reduction of 23 percent. This analysis 
demonstrates that the ozone standard 
will be attained in the Cleveland area 
prior to December 31, 1982, without the 
implementation of additional 
Reasonably Available Control 
Technology (RACT) measures on 
stationary sources and any mobile 
source control measures beyond what is 
contained in the existing SIP. This 
demonstration is acceptable. 


B. Demonstration of Attainment for CO 


OEPA developed the Cleveland urban 
area CO SIP revision by evaluating air 
quality data gathered in Cuyahoga 
County at the 8907 Carnegie Avenue 
monitoring site during the period of 1979 
through 1981. Monitoring data were also 
collected at 3136 Lorain Avenue during 
the last half of 1981. The Carnegie 
Avenue site recorded two exceedances 
and the Lorain Avenue site recorded one 





exceedance of the CO NAAQS in 1981. 
No exceedances were recorded in 1980 
and one exceedance was recorded at 
the Carnegie Avenue site in 1979. OEPA 
determined that the worst-case site is 
Carnegie Avenue with the highest 
second-high CO concentration of 9.8 
parts per million (ppm), 8-hour average, 
“recorded in November, 1$81. Using a 
proportional rollback approach, OEPA 
determined that an eight percent 
reduction in CO emissions is necessary 
to achieve the standard. 

To demonstrate attainment of the CO 
NAAQS, OEPA adjusted area and 
mobile source CO emissions to the 
November, 1981, base period and 
projected the emissions to December 31, 
1982. Point source emissions were 
assumed to remain constant. Use of 
November, 1981, as the base period is in 
accordance with EPA guidance provided 
to OEPA on the preparation of the CO 
SIP for Cleveland. That is, if a rollback 
approach was used, base emission 
inventories should reflect the conditions 
existing at the time of the CO 
exceedance. The total CO emissjons 
level estimated for November, 1981, is 
1,370,000 kg per day. The total CO 
emissions level projected to December, 
1962, is 1,243,700 kg per day, or a 
reduction of 9.2 percent. This reduction 
is due primarily to the Federal Motor 
Vehicle Control Program. Thus, 
attainment of the CO NAAQS is 
demonstrated to occur prior to 
December 31, 1982. 

EPA notes that Transportation 
Control Measures (TCMs) were not 
considered in the demonstration of 
attainment despite the fact that some 
TCMs were implemented during the 
period of November, 1981, through 
December, 1962. EPA could accept 
additional CO emission reductions 
resulting from these TCMs. Based on 
data contained in Cleveland's SIP, 
emission reductions from these TCMs 
may amount to 1.1 to 1.4 percent of the 
total CO emissions for Cuyahoga 


The Cincinnati urban area consists of 
the following counties designated as 
nonattainment for ozone: Hamilton, 
Butler, Clermont, and Warren Counties 
in Ohio and Boone, Campbell, and 
Kenton Counties in Kentucky. Hamilton 
County is also designated as a 
nonattainment area for CO. OEPA 
evaluated 1979 through 1981 ozone and 
CO monitoring data along with ozone 
precursor VOC and NO,, emissions data 
for 1980, 1982, and 1987. Based on this 
evaluation, OEPA demonstrated that 
attainment of both the ozone and CO 
standards will occur by December 31, 


1982. Draft SIP materials incorporating 
those demonstrations were submitted to 
EPA by Ohio on May 24, 1982 and by 
Kentucky on June 23, 1982. 

EPA's review of these submittals 
noted several areas of technical 
deviations from EPA's SIP requirements. 
These deviations, along with 
recommended corrections, are discussed 
in a comment letter which was 
forwarded to OEPA on June 25, 1982. 
These comments were also submitted to 
Kentucky and included in the public 
hearing record. In addition to EPA’s 
review, the State of Ohio held a public 
hearing on the proposed SIP revision on 
June 21, 1982. The State of Kentucky 
held a public hearing on July 28, 1982. In 
response to comments received from the 
public and from EPA, OEPA submitted 
revised portions of its demonstration to 
EPA on September 23, 1982, and 
November 4, 1962. Thus, the final 
demonstration of attainment for 
Cincinnati consists of the May 24, 1982, 
September 23, 1982, and November 4, 
1962 submittals. KDNREP submitted 
revised portions of its demonstration 
September 27, 1982 and November 3, 
1982. The following discussion presents 
a summary of the attainment 
demonstration in terms of major review 
points. 


A. Demonstration of Attainment for 
Ozone 


The Cincinnati urban area ozone SIP 
revision was developed by evaluating 
air quality data gathered at various 
monitoring sites during 1979 through 
1981. To determine the reactive VOC 
emission reduction needed for 
attainment, OEPA used the Ozone 
Isopleth Plotting Package (OZIPP) of the 
City-Specific Empirical Kinetics 
Modeling Approach (EKMA). The model 
inputs used by Ohio are consistent with 
EPA guidelines (e.g., mixing height data, 
estimates of post 8 a.m. emission 
fractions and transported ozone 
concentrations). OEPA’s modeling 
concludes that the Cincinnati area must 
achieve at least a 14 percent reduction 
in VOC emissions to demonstrate 
attainment of the ozone standard. 

EPA's review of OEPA’s modeling 
analysis noted certain model inputs for 
which alternate assumptions could be 
made. EPA conducted an EKMA 
modeling analysis to assess the 
emission reduction requirements based 
on these alternate assumptions. This 
analysis found the same emission 
reduction requirement as the Ohio EPA 
analysis. 

Therefore, based on both EPA's and 
OEPA’s modeling analyses, an adequate 
demonstration of attainment for ozone 
for the Cincinnati nonattainment area 
must include a demonstration that the 
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area’s VOC emissions would have 
decreased by at least 14 percent of the 
1980 emissions level. (Because the 
EKMA modeling was based on 1979 
through 1981 data, a 1980 base year 
emissions inventory is the most 
appropriate basis from which to 
calculate the 14 percent reduction.) 


Therefore, to demonstrate attainment, 
OEPA analyzed the emission inventory 
for the seven-county area. OEPA’s 
emissions inventory included point, 
area, and mobile source emissions. 
OPEA's inventory shows that the 1980 
base year VOC emissions level is 
303,716 kg per average summer 
weekday. The corresponding emissions 
in 1982, which includes the impact of the 
various control strategies in effect by 
the end of 1982, is 248,750 kg per day. 
This represents a reduction in VOC 
emissions of 18 percent. 


Ozone monitoring data collected in 
1962 indicate that exceedances of the 
ozone standard occurred during the 
summer of 1982. Ozone levels in excess 
of 0.120 ppm were measured 3 times at 
one site, twice at three others and once 
at three more. Nevertheless, EPA’s 
judgement is that sufficient emission 
reductions will be achieved after these 
exceedances occurred, but before 
December 31, 1982, such that attainment 
will occur by December 31, 1982. EPA 
specifically solicits public comments on 
the significance of the 1982 ozone 
monitoring data. 


The SIP includes an accurate and 
comprehensive inventory of mobile, 
area, and point source emissions. 
However, due to the sparsity of 
documentation provided regarding the 
Kentucky point source emissions, there 
was some concern regarding the 
comprehensiveness of this data. 
Nevertheless, the contribution of the 
point sources in Kentucky to the overall 
emission inventory for the Cincinnati 
nonattainment area is small enough that 
this uncertainty is likely to have only a 
negligible impact on the overall percent 
emission reduction. Additionally, EPA 
believes that the 4 percent growth 
margin would more than compensate for 
any potential inadequacies in the 
Kentucky inventory. Nevertheless, 
Kentucky has indicated that they will 
submit additional documentation 
regarding the point source emissions. 


Therefore, EPA concludes that Ohio's 
analysis demonstrates that the 
Cincinnati urban area in both Ohio and 
Kentucky can attain the ozone standard 
by December 31, 1962, (with a margin 
equal to 4 percent) without the 
implementation of additional RACT 
measures on stationary sources and any 
mobile source control measures. 
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B. Demonstration of Attainment for 
Carbon Monoxide 


OEPA developed the Cincinnati urban 
area CO attainment demonstration by 
evaluating air quality data gathered at 
five monitors in Hamilton County. Four 
of these monitors were operational at 
least from 1979 to 1981. The other 
monitor began operation in 1981. Four of 
the five monitors recorded no 
exceedances of either the 8-hour or the 
1-hour standard in the entire period from 
1979 to 1981. The only site which 
recorded exceedances of the CO 
standard was the Vine and St. Clair 
Streets monitor. This monitor recorded 
8-hour average concentrations of 11.1 
ppm and 9.6 ppm in November, 1981. No 
exceedances of the 1-hour average CO 
standard were recorded at this monitor. 

Therefore, OEPA's analyses must 
demonstrate that sufficient emission 
reductions would be achieved by the 
end of 1982 such that a recurrence of the 
meteorological conditions under which a 
concentration of 9.6 ppm occurred would 
not lead to an exceedance of the 0.9 ppm 
standard. 

Using a proportional rollback 
approach, OEPA determined that a 6.2 
percent reduction in CO emissions is 
necessary to achieve the standard. 

In projecting whether attainment will 
be achieved in the vicinity of the 
monitor which recorded violations, 
OEPA focused its analysis on a 
localized area including the two traffic 
zones surrounding the monitor. This is a 
reasonable approach, because violations 
of the CO standard are usually primarily 
attributable to emissions in a localized 
area. Therefore, OEPA's analysis 
focused on whether a 6.2 percent 
reduction occurred in the CO emissions 
in the localized principal impact area. 

OEPA found emissions in the 
principal impact area decreased from a 
1980 level of 14.888 tons per year to a 
1982 level of 13.215 tons per year, 
representing a reduction of 11.2 percent. 
OEPA assumed that the reductions 
occurring between November, 1981, and 
the end of 1982 would be 14/24 times the 
reduction between 1980 and 1982. This 
calculation was necessary because the 
violation occurred in November, 1981, 14 
months before the end of 1982. Ohio 
EPA thus calculated a 6.5 percent 
emissions reduction between November, 
1981, and the end of 1982, showing 
attainment by the end of 1982 with a 0.3 
percent margin. In recalculating the data 
supplied by OEPA (recalculating the 
emissions reduction relative to a 
November, 1981, baseline), EPA found 
the actual emission reduction to be 6.9 
percent. This represents a growth 


margin of 0.7 percent above the 6.2 
percent reduction required. 

A review of OEPA’s demonstration 
raised two concerns by EPA. First, EPA 
believes that further documentation of 
several of the assumptions inherent in 
the emissions inventory is necessary. 
EPA anticipates receiving this 
information during the public comment 
period. 

Secondly, in OEPA's rollback 
calculation, it assumed a zero 
background concentration. EPA believes 
this may underestimate the actual 
background concentrations. In order to 
evaluate the impact of this concern, EPA 
also conducted an analysis using the 
rollback technique. 

The rollback calculation was 
performed assuming that an appropriate 
estimate of the November, 1981, 
background concentration was 1.0 ppm. 
Using the 1980 and 1982 Hamilton 
County CO emissions totals (305,965 kg/ 
day and 279,802 kg/day, respectively) 
and estimating the reduction that would 
occur from November, 1981, to the end 
of 1982, the end of 1982 background 
concentration was estimated at .95 ppm. 
The rollback calculation estimates that a 
6.4 percent reduction in CO emissions is 
necessary to achieve the standard. 
Therefore, since the actual emission 
reduction is 6.9 percent, based on EPA's 
analysis the Cincinnati area provides for 
attainment of the CO standard with a 
growth margin of 0.5 percent. 

Therefore, both Ohio EPA and EPA's 
analysis demonstrate that Hamilton 
County will provide attainment of the 
CO standard by December 31, 1982. 

EPA notes that TCMs were not 
included in the submittal by Ohio and 
the demonstration of attainment did not 
rely on any of these measures. If these 
measures have been implemented since 
November, 1981, or if commitments have 
been obtained to implement additional 
measures prior to December 31, 1982, 
credit may be taken for any 
corresponding emission. reductions. 
These measures would, of course, 
increase the margin by which 
attainment is achieved. 


V. Stationary and Mobile Source Contol 
Measures Contained in the SIP 


The States of Ohio and Kentucky have 
adopted stationary source control 
measures in conjunction with the 1979 
SIP revision. The measures pertain to 
RACT control of VOC emissions from 
the Groups I and II Control Technique 
Guideline (CTG) stationary source 
categories. Implementation of RACT 
control has occurred throughout the 
1980-1982 period, with final 
implementation for affected sources 
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scheduled to occur prior to December 31, 
1982. 

The Federal Motor Vehicle Control 
Program (FMVCP) is an emission control 
program mandated for all new 
automobiles by the Act. The FMVCP 
will result in significantly reduced 
emissions of reactive VOC, NOx, and 
CO. The FMVCP causes reduced - 
emissions as new vehicles replace older 
vehicles in the vehicle fleet. These 
continuing emissions reductions assure 
maintenance of the ozone and CO 
standards in both the Cleveland and 
Cincinnati areas after 1982. 

Because attainment is projected by 
the end of 1982, Kentucky and Ohio are 
not required to adopt additional RACT 
regulations or TCMs for the Cincinnati 
urban area. Therefore, the States have 
not committed to adopting additional 
RACT regulations or additional TCMs 
although several additional TCMs were 
identified as feasible for implementation 
during the review of TCM measures 
listed in Section 108(f) of the Act. 
Campbell and Kenton Counties, 
Kentucky have not adopted I/M legal 
authority. Boone County adopted an I/M 
ordinance in 1980 and has been 
proceeding toward implementation of 
the program by January 1, 1983. 
However, the ordinance requires testing 
of vehicles only if the program is 
required by Federal law. 

Restrictions on highway and sewage 
treatment grant funds and on 
construction of major new or modified 
stationary sources of hydrocarbons have 
been in effect in Campbell and Kenton 
Counties since December 1980 because 
of the lack of legal authority for I/M in 
these counties. These restrictions would 
be lifted at the time of final approval of 
this attainment demonstration. 

Pages 23-35 of the proposed SIP 
revision for Cleveland outline the 
transportation control plan. The plan 
was developed by the Northeast Ohio 
Areawide Coordinating Agency 
(NOACA) and lists a number of projects 
to be implemented that would contribute 
to improve air quality. As noted above, 
the proposed SIP revision indicates that 
the Cleveland urbanized area will be 
able to attain the standards prior to 
December 31, 1982, without the 
implementation of specific TCMs. 
However, the proposal indicates that 
TCMs will be implemented on a 
voluntary basis and the extra emission 
reduction credits will be utilized as a 
growth cushion for future growth. 
Cleveland’s transportation control plan 
would generate 3,660 tons per year of 
hydrocarbon reductions and 43,890 tons 
per year of CO reductions by 1987 
through the implementation of various 
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TCMs. Representative TCMs included in 
the plan are highway improvement 
projects, coordination of traffic signal 
systems, traffic signal removal, and an 
alternative engine program. 

In the July 9, 1982, comment letter to 
OEPA, EPA agreed to a growth cushion 
concept to future development. 
However, in order for the TCMs to be 
incorporated into this concept, the 
emission reductions generated must be 
real, gurplus, and enforceable. In that 
regard, the transportation control plan 
must include: (1) emission reduction 
targets for hydrocarbons and CO; (2) 
letters of commitment to implement the 
projects; (3) an indication of the ability 
to fund these projects; (4) enforcement 
measures to assure proper TCM 
implementation and operation; and, (5) a 
plan to monitor the implementation of 
the measures including corrective action 
procedures if some of the planned 
measures are not implemented. Because 
the proposed SIP revision indicates that 
the standards will be attained prior to 
December 31, 1982, without the 
implementation of TCMs, the 
requirements assuring TCM 
implementation are not necessary if 
OEPA chooses not to utilize TCMs 
within the growth cushion concept. 


VL Proposed Action 

Review of the data analyses of 
monitoring, modeling, and emission 
inventories indicates that adequate 
demonstrations of attainment of the 
NAAQS by December 31, 1982, have 
been made for ozone and CO in the 
Cleveland and Cincinnati urban areas. 
EPA proposes approval of these 
demonstrations and agrees that it is no 
longer necessary to implement those 
additional controls required for areas for 
areas failing to demonstrate attainment 
of the ozone and CO NAAQS by 1982. 
Therefore, EPA is also proposing to 
remove the extension of the attainment 
date to 1987 for the Cleveland and the 
Cincinnati Ohio—Kentucky urban areas. 

However, due to the narrow 
demonstration of attainment for CO in 
Cleveland, EPA is additionally soliciting 
public comment on the need to maintain 
the TCMs implemented between 
November, 1981, and December, 1982, as 
a margin of safety as discussed in 
Section III B of this notice. 

Additionally, EPA is soliciting public 
comment on the 1982 ozone monitoring 
data for the Cincinnati area as 
disoussed in Section IV A of this notice. 

Because I/M is no longer required, 
EPA is also proposing to lift the 
restrictions on highway and sewage 
treatment grant funds and on 
construction of major new or modified 
stationary sources of hydrocarbons 


which have been in effect in Campbell 
and Kenton Counties since December 
1980 because of the lack of legal 
authority for I/M in these counties. 
These restrictions would be lifted at the 
time of final approval of this attainment 
demonstration. 

EPA is further proposing to remove its 
conditions on the approval of Ohio's 
1979 SIP revision as it relates to the 
requirement for an I/M program for the 
Cleveland and Cincinnati urban areas. 
These conditions are contained in 40 
CFR Part 52.1878. 

Under Executive Order 12291, Today’s 
action is not “Major”. The Office of 
Management and Budget has exempted 
this rule from the requirements of 
Section 3 of Executive Order 12291. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709). 

These revisions are being proposed 
pursuant to Sections 110{a), 172, and 
301(a) of the Act as amended (42 USC 
7410{a) and 7601(a)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 


Dated: December 9, 1982. 
Valdas V. Adamkus, 
Regional Administrator. 

[FR Doc. 68-2467 Filed 2-2-83; 8:45 am} 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-10-FRL 2259-6] 


Approval and Promuigation of the 
State implementation Pian: State of 
Alaska 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rulemaking. 


SUMMARY: This proposed rulemaking 
addresses a State Implementation Plan 
(SIP) revision to be submitted by the 
State of Alaska Department of 
Environmental Conservation (ADEC). 
This SIP revision was developed 
pursuant to provisions of Part D of the 
1977 Clean Air Act, which require 
attainment plans to be submitted by July 
1, 1982 for areas with approved 
attainment date extensions for meeting 
National Ambient Air Quality Standards 
for carbon monoxide (CO). 

In today’s action, EPA is proposing to 
approve the 1962 CO SIP revision for the 
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Fairbanks nonattainment area based on 
a formal SIP submittal by the State on 
September 29, 1982 and on draft 
revisions to the September submittal 
described in a letter from the State 
dated November 29, 1982. In addition, 
EPA is proposing to remove all 
conditions of approval published 
December 30, 1980 [45 FR 85744]. Formal 
rulemaking action will be taken based 
upon the submittal of a State adopted 
SIP revision which is substantially 
consistent with the draft. EPA is 
requesting public comments on its 
proposed action for a period of 30 days. 
DATE: Comments must be received on or 
before March 21, 1983. 

ADDRESSES: Comments should be 

addressed to: Laurie M. Kral, Air 

Programs Branch, M/S 532, 

Environmental Protection Agency, 1200 

Sixth Avenue, Seattle, WA 98101. 
Copies of the materials submitted to 

EPA may be examined during normal 

business hours at: 

Central Docket Section (10A-82-17), 
West Tower Lobby, Gallery I, 
Environmental Protection Agency, 401 
M Street, SW., Washington, D.C. 
20460 

Air Programs Branch, M/S 532, 
Environmental Protection Agency, 
1200 Sixth Avenue, Seattle, WA 98101 

State of Alaska, Department of 
Environmental Conservation, 3220 
Hospital Drive, Juneau, AK 99811 

FOR FURTHER INFORMATION CONTACT: 

Richard F. White, Air Programs Branch, 

M/S 532, Environmental Protection 

Agency, 1200 Sixth Avenue, Seattle, WA 

96101, Telephone No. (206) 442-4016, 

FTS 399-4016. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 


Today's Federal Register action has 
been developed in parallel with action 
on the State and local level to adopt and 
submit a revision to the currently 
approved SIP. This process enabled EPA 
to comment on the SIP revision in the 
early stages of SIP development. It also 
allows EPA to carry out its 
administrative rulemaking process 
concurrent with that of the State so that 
final EPA action can be completed 
expeditiously once the State submits its 
adopted SIP revision. 


Il. Background 


The Fairbanks CO SIP revision was 
developed in two stages. The first stage 
of the SIP was submitted in June 1979 to 
satisfy the requirements of Part D of the 
Clean Air Act (hereafter referred to as 
the Act). At that time an extension of 
the attainment date for the CO standard 
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to December 31, 1987 was requested and 
later approved by EPA. A full discussion 
of the background describing the 
development of the CO SIP up to that 
point can be found in the December 30, 
1980 Federal Register (45 FR 85744), 
wherein EPA conditionally approved the 
Fairbanks SIP. All conditions of 
approval are being proposed for removal 
in today’s action. 

The SIP subject to proposal today is 
the second phase of the 1979 SIP. It 
implements some measures and 
contains commitments to implement 
others described in the 1979 SIP. Since 
June of 1979 the Fairbanks North Star 
Borough (FNSB) has been updating the 
emission inventories for stationary and 
mobile sources of CO, refining the air 
quality modeling, holding additional 
public hearings and meetings with the 
advisory and policy making committees, 
evaluating various combinations of 
transportation control measures (TCMs), 
and finally, obtaining commitments to 
implement the selected TCMs. As a 
result of these activities, a SIP revision 
was finalized by the FNSB Department 
of Environmental Service and submitted 
to ADEC in July 1982. After ADEC’s 
adoption and submittal of the SIP 
revision in September 1982, further 
changes to it were developed. These 
changes constitute the draft SIP being 
considered today. They will be officially 
submitted by ADEC in December 1982. 


Ill. Plan Review 


The general requirements of CO SIP 
revisions were described in the Federal 
Register published on January 22, 1981 
(46 FR 7182). EPA reviewed the draft 
Fairbanks CO SIP revision in 
accordance with those requirements and 
developed a technical support document 
which describes the elements of the 
draft SIP revision, their location in the 
SIP and EPA's conclusions regarding 
approvability. The following discussion 
will briefly describe the SIP revision in 
terms of the major review points and 
indicate what action EPA proposes. 


A. Technical Data and Modeling Results 


1. Technical Review. the Fairbanks 
CO SIP was developed using an 
adjusted design concentration of 15.6 
parts per million (ppm). This design 
value was derived from data collected 
at the 4th and Lacey site over the past 
three years (1979, 1980, and 1981). 

Based on this design concentration, a 
45.2 percent reduction in 1979 baseline 
emissions is needed to achieve the 9 
ppm standard. The rollback model 
analysis was used to determine the 
reduction needed for attainment and is 
fully described in the SIP. Using mobile 
source control measures described in 


the following section, the required 
emission reduction is expected to be 
achieved by the end of 1987. 

In response to EPA's conditions of 
approval on the 1979 SIP (December 30, 
1979 (45 FR 85744)) FNSB has included 
in the 1982 SIP revision (1) an expanded 
1980 CO emission inventory to include 
emissions from off-street parking, (2) 
verification that population projections 
for air and water planning activities are 
consistent and (3) a procedure for 
determining conformity of Federal 
projects with the SIP. The fourth 
condition dealing with the new source 
alternatives analysis required by 
Section 172(b)(11)(A) of the Act is no 
longer required (See B 1.). 

2. EPA Proposed Action. EPA 
proposes to approve the technical 
analysis and modeling results 
supporting the Fairbanks CO SIP 
revision. 


B. Control Measures 


1. Stationary Sources. The 1979 
emission inventory indicates that there 
are no stationary CO sources in 
Fairbanks which emit more 1,000 tons 
per year. Therefore, the control 
measures are confined to mobile 
sources. Also, the ADEC has opted to 
utilize the “emissions allowance 
approach,” per Section 173(1)(B) of the 
Act, to accommodate new source growth 
in a nonattainment area. ADEC’s 
regulations (18AAC50.900(18)) require 
that this emissions allowance be defined 
in each applicable local air quality 
control plan. Because Fairbanks has not 
adopted a CO emission allowance as 
part of their SIP, new or modified major 
(100 tons per year) CO sources cannot 
be permitted in the nonattainment area. 
Since this prohibits new or modified 
major CO sources, it also negates the 
need at this time for the new source 
alternatives analysis procedure required 
by the Act. Should a CO emissions 
growth allowance be adopted by 
Fairbanks in the future, it must be 
submitted to EPA and approved as part 
of the SIP. EPA’s approval of the 
emissions allowance will be contingent 
upon submittal at the same time of an 
acceptable new source alternatives 
analysis procedure that satisfies Section 
172(b)(11)(A) of the Act. 

2. Mobile Sources. Measures for 
controlling CO emissions from mobile 
sources include the Federal Motor 
Vehicle Emission Control Program 
(FMVECP), regional TCMs and vehicle 
inspection/maintenance (I/M). The 
regional TCMs that have been 
committed to include the continuation of 
transit and traffic improvements, vehicle 
preheating and a district (centralized) 
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heating system. The SIP describes each 
TCM and projected emission reductions. 

The remaining strategy element is 
vehicle I/M. The Fairbanks North Star 
Borough contains the City of Fairbanks, 
which has a population of about 50,000. 
It has been EPA’s policy, as first stated 
in a July 17, 1978 policy memorandum, 
that areas with populations under 
200,000 are not required to have I/M 
programs as a condition of extending the 
attainment date and subsequently for 
obtaining SIP approval. However, 
measures necessary to demonstrate 
attainment by December 31, 1987 are 
required to be implemented. 

The I/M program has been approved 
by local policy-making bodies based 
upon the preliminary results of the first 
year of the cold temperature emission 
study being carried out in Fairbanks 
under the joint sponsorship of ADEC 
and EPA. By April, 1983, after the 
second year of study, the actual 
effectiveness of I/M will be verified. By 
July 1, 1983 I/M and/or other control 
measures designed to achieve the CO 
standard by December 31, 1987 will be 
adopted. I/M, if necessary, will be 
implemented in accordance with the 
schedule in Section III.A.5.1. of the SIP. 
This schedule identifies July 1, 1983 as 
the date by which the State Legislature 
will authorize funding and, by that 
action, commit the State to I/M. 

The enabling legal authority for an I/ 
M program in Fairbanks is located in 
Section 46.03.190 of the Alaska Statutes. 
Sections 46.03.210 and 220 of the Alaska 
statutes describe the local agency role in 
such programs. This enabling authority 
was approved by EPA on May 31, 1972 
and currently meets the EPA 
requirements for enabling authority 
published January 22, 1981 (46 FR 7182). 

3. EPA Proposed Action. EPA 
proposes to approve the control strategy 
for mobile sources of CO, based on the 
measures and the schedule submitted by 
the State: Following the completion of 
the cold temperature emission studies 
and verification of I/M effectiveness, I/ 
M or other control measures, designed 
to achieve attainment of the CO 
standard by December 31, 1987, will be 
adopted by July 1, 1983. I/M, if 
necessary, will be implemented in 
accordance with the schedule in Section 
I1I.A.5.1 of the SIP and will be reviewed 
for conformance with EPA policy 
requirements for I/M programs. EPA 
will not finally approve the SIP until 
after I/M is officially adopted and 
resource commitments are obtained. In 
addition, EPA proposes to remove the 
conditions of approval (45 FR 85744) 
relating to emission inventory 
omissions, population projection 
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inconsistencies, and new source 
alternatives analysis procedures. 


C. Other Major Elements 


1. Reasonable Further Progress. 
Reasonable further progress (RFP) 
toward attainment of the CO standard 
will be assessed in terms of measured 
air quality coupled with the emission 
reductions resulting from the 
implementation of TCMs. The plan 
includes a TCM monitoring procedure 
whereby FNSB will analyze the 
effectiveness of each measure and 
report the results annually. In addition, 
the emission reductions will be 
compared to the projected RFP for the 
design site and the monitoring network 
will be used to assess the RFP toward 
attainment and maintenance of the 
standard. If it is determined that RFP is 
not being maintained, the*contingency 
plan contained in the SIP revision will 
be implemented to account for the 
shortfall. 

2. Basic Transportation Needs. The 
SIP revision addresses “basic 
transportation needs” in relation to the 
selection of reasonably available control 
measures and their effect on public 
mobility. The control measures selected 
emphasize the local commitment to 
reduce CO emissions and improve 
public transportation facilities and 
general mobility. 

3. Conformity. Conformity will be 
determined in accordance with the 
procedures set forth in the SIP. After 
determining conformity of the plans and 
programs, all federal aid projects will 
still be evaluated in accordance with 
procedures specified in the National 
Environmental Policy Act. If the 
analysis indicates that the project will 
create new violations or exacerbate 
existing violations, then the project will 
not be constructed without 
modifications to the project or plan 
sufficient to maintain reasonable further 
progress toward attainment. The 
inclusion of this procedure satisfies the 
condition of approval published 
December 30, 1980. 

4. Public and Elected Official 
Participation. Participation in the SIP 
revision development process involved 
representation from Federal, State and 
local government officials, citizens 
groups and industry groups. The primary 
decision making bodies were the 
Fairbanks Metropolitan Area 
Transportation Study (FMATS) Policy 
Committee and the FNSB Pollution 
Control Commission. After numerous 
public hearings and other public 
meetings, both bodies adopted the 
control strategy. The SIP revision was 
then completed by the FNSB 


Department of Environmental Services 
and submitted to ADEC in July 1982. 

5. Proposed EPA Action. EPA 
proposes to approve the elements of the 
SIP dealing with “reasonable further 
progress,” “basic transportation needs,” 
“conformity” and “public and elected 
official participation.” In addition, EPA 
proposes to remove the condition of 
approval published on December 30, 
1980 (45 FR 85744) relating to conformity 
analysis procedures. 

Interested parties are invited to 
comment on all aspects of this proposed 
approval of the Alaska SIP. Comments 
should be submitted, preferably in 
triplicate, to the address listed in the 
front of this Notice. Public comments 
postmarked by March 18, 1983, will be 
considered in any final action EPA takes 
on this proposal. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
impact on a substantial number of small 
entities (46 FR 8709 (January 27, 1981)). 

Under Executive Order 12291, today’s 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA, and any 
EPA response, are available for public 
inspection at the addresses above. 


List of Subjects in 40 CFR Part 52 


Air Pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

(Sections 110, 172, Clean Air Act (42 U.S.C. 
7410{b) and 7502)) 
Dated: November 30, 1982. 
John R. Spencer, 
Regional Administrator. 
[FR Doc. 82—2533 Filed 2—2—83; 8:45 amj 
BILLING CODE 6560-50-M 


40 CFR Part 52 


[EPA Docket No. AW60CVa; A-3-FRL 2257- 
7) 


Proposed Revision of the Ozone/ 
Carbon Monoxide, Commonwealth of 
Virginia State Implementation Pian 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This document proposes to 
approve the 1982 State Implementation 
Plan revision for the Commonwealth of 
Virginia. These revisions appear to meet 
the requirements of the Clean Air Act 
and EPA policy. The intended effect of 
this action is to provide for attainment 
of the primary National Ambient Air 
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Quality Standard for Ozone and Carbon 
Monoxide as required under Part D of 
the Clean Air Act Amendments of 1977. 


DATE: EPA must receive your comments 
on or before March 21, 1983. 


ADDRESSEs: Copies of the revision and 
accompanying documents are available 
during normal business hours at the 
following offices: 


U.S. Environmental Protection Agency, 
Region III, Air Programs and Energy 
Branch, Curtis Building, Second Floor, 
Sixth and Walnut Streets, 
Philadelphia, PA 19106, Attn.: Eileen 
M. Glen 

Virginia State Air Pollution Control 
Board, Room 801, Ninth Street Office 
Building, Richmond, VA 23219, Attn.: 
John M. Daniel, Jr. 

All comments should be addressed to: 
James E. Sydnor (3AW13) WV/VA 
Section at the EPA, Region III address 
above. 

FOR FURTHER INFORMATION CONTACT: 

Eileen M. Glen (3AW13) at the EPA, 

Region III address above or telephone 

215/597-8187. 


SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 
added a new Part D to Tile I of the Act. 
Under this Part, the States had to revise 
their State Implementation Plans (SIPs) 
for all nonattainment areas and submit 
the revisions to EPA by January 1, 1979 
(Section 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan had to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the Ozone (Os) or Carbon 
Monoxide (CO) Standard by that date 
(Section 172({a}({1), 172{a)(2). 

If EPA approved this demonstration, 
the attainment date for 03 or CO could 
be extended up to December 31, 1987, 
and the State could defer compliance 
with certain of the Part D planning 
requirements. States receiving such 
extensions were to submit a second SIP 
revision that provides for attainment by 
the approved attainment date and 
complies with all of the Part D 
requirements. (Section 172{c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129{c) 
(uncodified), Pub.L. 95-95). On January 
22, 1981 (46 FR. 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR. 
20372).* 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583), August 28, 1979 (44 FR 50371), 
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The Commonwealth of Virginia 
submitted an initial SIP revision for its 
designated O,/CO nonattainment areas 
in January, 1979. The Commonwealth 
requested that EPA extend the 
attainment date for the standards in 
only the Virginia portion of the National 
Capital Interstate Air Quality Control 
Region (AQCR) (hereinafter Northern 
Virginia) until December 31, 1987. EPA 
approved this request and the initial 
plan, on August 19, 1980 (45 FR 55180). 
Subsequent revisions were also 
approved on November 23, 1981 (46 FR 
57282), April 6, 1982 (47 FR 14707), May 
3, 1982 (47 FR 18859), and May 6, 1982 
(47 FR 19523). 

The Commonwealth submitted a draft 
revision to its O;/CO SIP on June 15, 
1982. EPA Region III reviewed the draft 
SIP revision and provided comments at 
the public hearing held on September 10, 
1982. A Notice of Availability of receipt 
of Virginia’s draft SIP was published on 
October 20, 1982 (47 FR 46711). 
Supplemental SIP material was 
submitted on August 11, 1982. The final 
draft, also submitted for parallel 
processing, was forwarded to EPA on 
November 3, 1982 and incorporates the 
June 15 and August 11 material. Material 
submitted after the Virginia public 
hearing of September 10, 1982 was in 
response to specific comments raised by 
EPA at the public hearing. On October 
19, 21, and 22, 1982, the Commonwealth 
submitted regulations and 
administrative procedures which are 
intended to correct previously noted 
deficiencies. These revisions, except the 
October 21, 1982 submittal of 
administrative procedures which need 
not undergo a public hearing and review 
prior to adoption, were subject to state- 
wide public hearings on December 16, 
1981 and April 19, 1982. 

EPA is proposing to review these 
revisions concurrently; a procedure 
called “parallel processing”. However, if 
the State substantially changes the draft 
revisions, EPA will have to evaluate 
those changes, and publish a revised 
notice of proposed rulemaking. 
Otherwise, EPA will publish a notice of 
final rulemaking on the revisions 
discussed in today’s notice once the 
State adopts these revisions and 
submits them to EPA for incorporation 
into the SIP. Today’s notice proposes 
full approval of Virginia's 1982 Ozone/ 
CO SIP, based on their draft submittal. 

EPA's review of the State’s submittal 
is divided into three main discussions: 

A. The Ozone SIP, 

B. The Carbon Monoxide SIP, and 


September 17, 1979 (44 FR 53761), and November 23, 
1979 (44 FR 67182). 


C. The additional requirements set out 
in EPA guidance, including conformity 
of Federal actions, consultation with 
State and local officials, and 
requirements of §172 of the Clean Air 
Act. 

Following is a brief description of 
elements contained in the SIP revision. 
A more detailed discussion may be 
found in the Technical Support 
Document available at the EPA office 
listed under Addresses in this notice. 


A. The Ozone (O; SIP 


O, is formed from various precursors, 
primarily oxides of nitrogen, and a class 
of hydrocarbons called “reactive 
volatile organic compounds” (VOCs). 
VOC emissions are controlled to reduce 
ozone concentrations. 

The Commonwealth has only one 
nonattainment area, Northern Virginia, 
which cannot demonstrate attainment 
by December 31, 1982. The ozone 
modeling analysis indicates that a 46 
percent emission reduction will be 
needed to eliminate violations of the 
Ozone Standard in this area by 
December 31, 1987. 

The proposed Virginia 1982 SIP for O; 
combines a mix of stationary and 
mobile source strategies to achieve 
these necessary reductions. It is divided 
into six sections: 

—Enmissions Inventory, 

—Demonstration of Attainment/ 
Modeling, 

—Reasonable Further Progress (RPF), 

—Stationary Source Controls, 

—Transportation Control Measures, 
and 

—Inspection and Maintenance. 

1. Emissions Inventory. For the 1982 
SIP, States were to submit a 
comprehensive emissions inventory 
indicating 1980 and attainment year 
emissions levels from all sources of 
VOCs and oxides of nitrogen. 

The Commonwealth included in their 
submittal an emissions inventory 
including point sources, area sources, 
and mobile sources. Several items in the 
inventory needed clarification as a 
result of EPA’s review at that time. 
Several changes were made in the 
emissions inventory included as part of 
this submittal; other items were 
addressed in a letter from the 
Washington Council of Governments 
(COG) to EPA submitted on September 
28, 1982. The emissions inventory is 
generally consistent with EPA’s 
guidance and other requirements. 

Proposed Action: EPA proposes to 
approve the emissions inventory portion 
of the SIP. 

2. Demonstration of Attainment/ 
Modeling. To ensure consistency among 
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the States having to demonstrate 
attainment by 1987, EPA encouraged 
each State to use the City-Specific 
Empirical Kinetic Modeling Approach 
(EKMA). The Metropolitan Washington 
Council of Governments (COG), which 
prepared the 1982 Ozone/CO plan, ran- 
EKMA to determine the VOC reduction 
necessary to achieve the Ozone . 
Standard by December 31, 1987. COG 
was the agency designated, in 1977, as 
having overall responsibilty for the 
development of an air quality plan for 
use by Virginia, Maryland, and the 
District of Columbia in developing the 
SIP’s for their portion of the National 
Capital Interstate AQCR. The ~ 
Commonwealth has acccepted COG’s 
analysis and has included it as part of 
its SIP. 

The EKMA analysis in Virginia's SIP 
is based on monitored air quality data in 
the Metropolitan Washington D.C. area 
from 1980 and 1981. Numerous 
representative days were modeled by 
COG resulting in a 46 percent VOC 
reduction requirement for the region 
based on a 0.16 ppm ozone value 
recorded at the Takoma monitoring site 
in Washington, D.C. on July 16, 1980. 
Using the 46 percent reduction required, 
the Metropolitan Washington D.C. area 
must reduce 1980 VOC emissions of 342 
tons per day by 157 tons to achieve 
attainment by the end of 1987. The 
current plan demonstrates a VOC 
emission reduction of 118 tons per day 
by 1987, leaving an additional reduction 
of 39 tons per day needed to attain the 
standard. Emission reduction targets 
were agreed upon by the three 
jurisdictions to achieve the needed 39 
tons. The targets are: District of 
Columbia—9 tons, Maryland—14 tons, 
and Virginia—16 tons. Control measures 
in Virginia’s 1982 Ozone/CO SIP will 
reduce VOC emissions by 8.9 tons per 
day. This leaves a shortfall in 1987 of 7.1 
tons per day. Virginia has committed to 
evaluate a mix of additional control 
measures, including Stage II Vapor 
Recovery, and to implement regulations 
in order to achieve the additional 7.1 
tons per day reduction. The schedule for 
and commitment to develop additional 
regulations to ensure attainment in 1987 
is discussed in the Stationary Source 
Controls portion of this notice. 

Proposed Action: EPA proposes to 
approve the demonstration of 
attainment/modeling protion of the SIP. 

3. Reasonable Further Progress. 
Virginia has submitted an adequate 
Reasonable Further Progress (RFP) 
presentation and discussion in their SIP. 
Although the RFP curve does not 
demonstrate attainment of the Ozone 
Standard by December 31, 1987, i.e., a 





7.1 tons per day shortfall, Virginia has 
committed to study and implement 
additional control measures in order to 
eliminate this shortfall and attain the 
standard by December 31, 1987. Virginia 
has also certified that their existing new 
source review and offset requirements 
will be adequate to allow growth while 
remaining within the RFP limitation and 
to maintain attainment of the Ozone 
Standard after 1987. 

Proposed Action: EPA proposes to 
approve the reasonable further progress 
portion of the SIP. 

4. Stationary Source Controls. The 
Clean Air Act requires States to adopt 
regulations requiring Reasonably 
Available Control Technology (RACT). 
Therefore, as part of the 1982 submittal, 
States must include RACT for: (a) all 
sources of VOCs covered by a Control 
Techniques Guidelines (CTG) and (b) all 
remaining major stationary sources with 
the potential to emit more than 100 tons 
of VOC per year. 

EPA reauires that the submittal either 
include legally enforceable measures to 
implement RACT for these sources, or 
else document the State’s determination 
that the existing level of control 
represents RACT for each of these 
sources. 

Enforceable schedules for adoption 
and implementation of regulations may 
be acceptable in lieu of adopted 
regulations, if reasonable further 
progress is maintained and the 
schedules are as expeditious as - 
practicable. 

a. CTG Regulations: Several earlier 
submittals of SIP revisions by the 
Commonwealth included the required 
RACT regulations for sources covered 
by CTG’s. These earlier revisions were 
partially approved by EPA (see 
Technical Support Document for 
detailed discussions) and the submittal 
now before EPA addresses those RACT 
deficiences or omissions noted in our 
earlier rulemakings. A summary of the 
current submittal follows: 

1.'§ 1.02, Definition of Vapor Tight— 
definition has been revised and satisfies 
EPA criteria. 

2. § 1.02, Definition of Drycleaning 
System—definition has been revised 
and satisfies EPA criteria. 

3. § 1.02, Definition of Waxy, Heavy 
Pour Crude Oil—definition has been 
added and satisfies EPA criteria. 

4. § 4.54(h), VOC storage—Floating 
Roof Tanks—the Commonwealth has 
added routine inspection and 
recordkeeping requirements which are 
acceptable to EPA. 

5. § 4.55(m), oe Arts (Printing)}— 
the Commonwealth has revised this 
regulation to separate the packaging and 
publication rotogravure printing process. 


The requirement that packaging 
rotogravure printing VOC emissions be 
reduced by 65% remains the same. The 
Commonwealth has added a § 4.55(m)(3) 
which requires overall VOC emissions 
from publication rotogravure printing to 
be reduced by 75%. These reduction 
requirements satisfy EPA criteria. 

6. § 4.56(f), Tank Trucks/ Account 
Trucks and Vapor Collection/Control 
System—the Commonwealth has 
revised this ation and added new 
§$§ 4.56(f) (6), (7), (8), (9), (10), (11), (12), 
(13), and (14) addressing the yearly 
certification requirements for tank 
trucks. These revisions are acceptable to 
EPA. ; 

7. § 4.56(h), Petroleum Liquid 
Storage—Floating Roof Tanks—the 
Commonwealth has added routine 
inspection and recordkeeping 
requirements which are acceptable to 
EPA. 

8. § 4.57({a), VOC Emissions— 
Miscellaneous Industry—General—the 
Commonwealth has revised § 4.57(a)(5) 
to eliminate the pharmaceutical and 
pneumatic rubber tire regulations from 
the general exemption contained in 
§ 4.57(a)(4)(i). 

9. Appendix M, Control Technology 
Guidelines for Volatile Organic 
Compound Emissions—the 
Commonwealth has made several 
miscellaneous revisions to this 
Appendix which are acceptable to EPA. 

Virginia has also committed to adopt 
RACT regulations for applicable VOC 
source categories after future CTG’s are 
published by EPA. 

b. Regulations for 100 Tons Per Year 
Source: The Commonwealth has 
certified that there are no 100 tons per 
year sources in Northern Virginia not 
covered by a CTG. 

c. Additional Stationary Source 
Regulations: The SIP revision submitted 


’ by Virginia contains a schedule under 


which the Commonwealth will evaluate 
a mix of additional control measures 
including Stage II Vapor Recovery and 
implement regulations in order to 
achieve the 6.1 tons per day shortfall. 
According to this schedule, Virginia will 
complete the analysis of measures by 
July 1, 1985. Regulations, required to 
achieve the 7.1 tons per day reduction, 
will be developed and promulgated by 
July 1, 1986. These additional regulations 
will be designed to have full effect in 
time to ensure attainment of the Ozone 
Standard by the 1987 deadline. EPA 
believes this schedule is as expeditious 
as practicable and that reasonable 
further progress toward attainment will 
be maintained. 

Proposed Action: EPA proposes to 
approve the stationary source controls 
portion of the SIP. 
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5. Transportation Control Measures 
(TCMs) The Metropolitan Washington 
Council of Governments (COG) was the 
lead agency designated by the Governor 
in development of the transportation 
portion of the 1982 SIP in Northern 
Virginia. In developing a regional 
transportation control plan as a part of 
the overall control strategy, COG 
examined the feasibility of applying the 
18 categories of measures listed in 
Section 108(f) of the Act and considered 
to be “reasonably available.” COG 
considered fifteen of these 18 categories 
to be feasible for implementation in the 
National Capital Interstate AQCR. The 
COG then considered 60 specific 
measures derived from these categories 
for inclusion into the SIP. The 
Commonwealth of Virginia has 
participated in analyzing the relative 
effectiveness of these control measures. 
Virginia, in conjunction with the District 
of Columbia, Maryland and COG, 
analyzed the benefits (regional emission 
reductionas in tons per day, total energy 
savings in gallons per weekday, and 
additional benefits which encompass 
other than air quality goals). The States 
and COG analyzed the costs (capital, 
operating, maintenance, other) 
associated with each prospective 
measure. As a result of this analysis, 
COG has developed for inclusion in the 
Virginia SIP the following transportation 
measures that are designed to reduce 
VOC emissions in the Northern Virginia 
portion of the National Capital 
Interstate AQCR: 

1. METRO. 

2. Traffic Signalization Systems. 

3. Exclusive Lanes for High 
Occupancy Vehicles. 

4. Parking Restrictions in District of 
Columbia CBD (potentially reducing 
vehicle trips from Virginia). 

5. Bicycle Improvements. 

6. Transportation System 
Management Improvements. 

7. Ridesharing Improvements. 

The COG transporation plan and 
Virginia Appendix I contain some 
legally enforceable commitments for the 
State and local agencies necessary to 
implement the above-listed 
transportation measures. The process is 
continuing and additional State and 
local commitments for certain TCMs are 
being obtained, where appropriate. EPA 
will take final action approving this 
portion of the SIP after these 
commitments are received. 

The COG transportation plan also 
identifies a recent study conducted by 
the Urban Mass Transit Administration 
and Washington Metropolitan Area 
Transit Authority (WMATA) that 
addresses basic transportation needs. 
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Since the completion of this study, 
WMATA and the local and State 
jurisdictions have been implementing 
programs to expand and improve public 
transportation. 

Proposed Action: EPA proposes 
approval of the COG-developed 
transportation plan for the Northern 
Virginia portion of the National Capital 
Interstate AQCR, with the 
understanding that additional State and 
local commitments to TCMs will be 
obtained where appropriate. 

6. Inspection and Maintenance (I/M). 
All major urban areas that needed an 
extension beyond 1982 to attain the 
standard for O; or CO were required to 
include vehicle I/M as a portion of its 
1979 SIP revision. EPA evaluated and 
acted upon the I/M portion of Virginia's 
1979 SIP revision on May 3, and May 6, 
1982 (47 FR. 18859, 47 FR. 19523, 
respectively). The May 3, 1982 Federal 
Register Notice addressed, among other 
issues, the revised design value for the 
Richmond AQCR and the deletion of 
this area from thel/M program, The May 
6, 1982 Federal Register Notice approved 
the I/M program implementation 
schedule for the Northern Virginia area. 

On July 13, 1981, the Commonwealth 
submitted the I/M Administrative and 
Procedural Regulations and on August 
10, 1981, the Commonwealth submitted 
the Mobile Source Emission Standards. 
These SIP revisions were reviewed and 
approved by EPA on April 6, 1982 at 47 
FR. 14707. Although the Commonwealth 
has had a viable, effective I/M program 
functioning since December 1981, certain 
elements of the I/M program were not 
included in the previous submittals. 
These elements are: 

a. Under Recordkeeping and Record 
Submittal Requirements: Adequate 
description of the inspection data that 
will be collected and reported to EPA. 

b. Under Quality Control, Audit & 
Surveillance Requirements: Description 
of procedures to be followed by the 
State in conducting unannounced 
unscheduled audits. 

c. Submittal of a Public Awareness 
Plan. 

These elements have now been 
submitted by the Commonwealth in this 
SIP submittal for parallel processing by 
EPA. EPA has reviewed this material 
and finds it satisfies EPA's requirements 
for an acceptable I/M program. 

As EPA stated in its earlier 
rulemaking approving Virginia's I/M 
program (47 FR 14707), we preliminarily 
determined that the program provides 
for the 35% reduction of 1987 emissions 
as well a a 20% failure rate, however, 
Virginia must submit a complete 
analysis of its 1/M program. This 
analysis must be submitted after one full 


year’s operation of the program, using 
Virginia-specific data and 1980 Census 
information. This analysis must be 
submitted in order for EPA to finalize its 
determination of the overall 
effectiveness of Virginia’s I1/M program. 
Proposed Action: EPA proposes to 
approve the I/M portion of the SIP. 


B. Carbon Monoxide (CO) 


Transportation sources, particularly 
the automobile, are responsible for most 
regional CO emissions. CO is monitored 
at 10 sites throughout the region, 
however, no monitors measuring 
congested intersections are located in 
the Virginia or Maryland portions of the 
Washington. D.C. metropolitan area. 
Violations of the 8 hour CO standard 
have been recorded and areas of high 
traffic density are designated 
nonattainment for CO. The attainment 
date for the Northern Virginia area is 
December 31, 1987. 

CO concentrations are expected to 
decrease significantly by 1987 due to a 
continuation of the Federal Motor 
Vehicle Control Program and 
implementation of vehicle I/M. a “hot 
spot” analysis performed by the 
Washington Council of Governments, 
modeled selected intersections using the 
intersection Midblock Model (IMM). 
This detailed modeling analysis, which 
demonstrates attainment by 1987 at 
local “hot spot” intersections, relying 
solely on the Federal Motor Vehicle 
Control Program and I/M, is a part of 
the State plan. The plan also contains 
adequate demonsirations of Reasonable 
Further Progress (RFP). This material 
statisfies the EPA criteria. The formal 
State submittal will include all items 
necessary for an approvable CO plan. 

Proposed Action: EPA proposes to 
approve the CO portion of the SIP. 


C. Additional Requirements 


1. Conformity of Federal Actions. 
Compliance with Section 176(c) of the 
Clean Air Act requires a close 
cooperative effort between all agencies 
granted Federal funding. 

Routine procedures which are part of 
the basic planning process performed by 
COG and the State and local 
governments will ensure that no projects 
will be constructed or implemented 
which will produce emissions that are 
inconsistent with the adopted SIP. 
Compliance with Sections 176(c) and 316 
also requires the use of consistent 
population projections in all federal 
funding activities, COG has developed a 
“Cooperative Forecasting Process” 
which fills this need. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 
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2. Consultation with State and Local 
Officials. During the preparation of the 
1982 SIP, the State, via the COG 
planning process, insured the continual 
involvement of the public and all 
appropriate government agency 
officials. Opportunity was given for all 
interested parties to participate in the 
development of the transportation plan 
and other elements of the SIP. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 

3. Conformance with Other 
Requirements of Section 172 of the 
Clean Air Act. Section 172(b) of the 
Clean Air Act requires that certain items 
be included in all SIP revisions. Most of 
these requirements have been addressed 
above. Following is a discussion of the 
remaining requirements. 

a. Commitment of financial and 
manpower resources—The 
Commonwealth has cemmitted 
adequate financial and manpower 
resources to carry out the programs 
established in the 1982 SIP. 

b. Analysis of effects—The 
Commonwealth submitted an analysig, 
of the effects the SIP will have on air 
quality, health, welfare, the economy, 
energy and society. In general, there are 
few negative effects and these will be 
minimal. The majority of the effects of 
the plan on each of the above-mentioned 
criteria will be neutral or positive. 

c. Contingency plan—EPA January 
1981 policy also requires States to 
develop a process for identifying and 
implementing additional transportation 
control measures that can be used in the 
event that there is an unanticipated 
shortfall in emission reductions. The 
June 1982 draft COG plan includes a list 
of measures which will be considered in 
such circumstances. The final plan is 
expected to provide additional detail. 

Proposed Action: EPA proposes to 
approve this portion of the SIP. 


Proposed Action 


Based on the above information, EPA 
is proposing to approve the SIP revision 
under the procedure of parallel 
processing. Final action will not be 
taken on this revision until it is formally 
submitted by the Commonwealth. EPA 
is soliciting public comments on the 
issues discussed in this Notice or on 
other relevant matters. Interested 
parties may participate in the Federal 
rulemaking procedure by submitting 
written comments to the address above. 

The Administrator's decision to 
approve or disapprove the plan revision 
will be based on whether it meets the 
requirements of Sections 110(a)(2)(A}- 
(K) and 110(a)(3) of the Clean Air Act, as 
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amended, and EPA regulations in 40 
CFR Part 51. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
impact on a substantial number of small 
entities. (See 46 FR 8709). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monxide, 
Hydrocarbons, Intergovernmental 
relations. 

Authority: Section 110{a) and 301{a) of the 
Clean Air Act, as amended (42 U.S.C.) 
7410{a), 7502, and 7601(a)) 

Dated: November 23, 1982. 

Stanley Laskowski, 
Acting Regional Administrator. 
[FR Doo. 68-2440 Filed 2-2-83; 8:46 amj 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to 
disapprove the carbon monoxide and 
ozone 1982 State Implementation Plan 
(SIP) revisions submitted by the State of 
Utah on September 20, 1982, because 
they do not contain the necessary 
commitments to a vehicle Inspection/ 
Maintenance {I/M) program and do not 
address other requirements of the Clean 
Air Act and EPA policy. The State 
developed the plan to provide for 
attainment of the primary National 
Ambient Air Quality Standards for 
ozone and carbon monoxide, as required 
under Part D of the Clean Air Act 
Amendments of 1977. 
DATES: Comments are due March 21, 
1983. 
ADDRESSES: Written comments should 
be address to: Robert R. DeSpain, Air 
Programs Branch, Environmental 
Protection Agency, 1860 Lincoln Street, 
Denver, Colorado 80295. 

Copies of the revisions and EPA's 
Technical Support Document are 
available for public inspection between 


8:00 a.m. and 4:00 p.m., Monday through 
Friday, at the following office: Air 
Programs Branch, Environmental 
Protection Agency, 1860 Lincoln Street, 
Denver, Colorado 80295. 


FOR FURTHER INFORMATION CONTACT: 
Barry Levene, Air Programs Branch, 
Environmental Protection Agency, 1860 
Lincoln Street, Denver, Colorado 80295. 
(303) 837-3711. 


SUPPLEMENTARY INFORMATION: The 
Clean Air Act Amendments of 1977 add 
a new Part D to Title I of the Act. Under 
this Part, each State has to revise its SIP 
for all nonattainment areas and submit 
the revisions to EPA by January 1, 1979 
(Sections 171-178 of the Clean Air Act; 
Section 129(c) (uncodified) of Pub. L. 95- 
95). The revised plan was to provide for 
attainment by December 31, 1982, unless 
the State demonstrated that it could not 
attain either the ozone or carbon 
monoxide standards by that date, in 
which case the attainment date for 
either or both pollutants could be 
extended up to December 31, 1987. The 
State could then defer compliance with 
certain of the Part D planning 
requirements. Any State receiving such 
an extension was required to submit a 
second SIP revision that provides for 
attainment by December 31, 1987 and 
complies with all of the Part D 
requirements (Section 172({c)). 

These second SIP revisions had to be 
submitted by July 1, 1982 (Section 129(c) 
(uncodified), Pub. L. 95-95). On January 
22, 1981 (46 FR 7182), EPA published 
final criteria for reviewing these 
revisions. These criteria supplement the 
“General Preamble” for SIP revisions for 
nonattainment areas, which were 
published on April 4, 1979 (44 FR 
20372). 


Background 


Utah submitted an initial SIP revision 
for its carbon monoxide and ozone 
nonattainment areas on January 3, 1979. 
In that submittal, and in supplemental 
submittals on November 5, 1979, and 
August 11, 1980, Utah requested 
extensions for several of its carbon 
monoxide and ozone nonattainment 
areas. Table 1 summarizes the currently 
approved attainment dates for areas 
with extensions beyond December 31, 
1982, 


‘EPA published four additional notices 
supplementing the general preamble in 1979: July 2, 
1979 (44 FR 38583); August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and November 23, 
1979 (44 FR 67182). 
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TABLE 1.—AREAS IN UTAH WiTH CURRENTLY 
APPROVED ATTAINMENT DATE EXTENSIONS 


5/5/81 
5/5/81 
9/22/82 


12/31/83 
12/31/83 
12/31/83 


5/5/61 12/31/85 


5/5/81 12/31/86 


5/5/81 12/31/86 


With the exception of the I/M plan 
and a revised extension date for Provo, 
EPA approved the Utah carbon 
monoxide/ozone plan on May 5, 1981 
(46 FR 25092). A revised extension date 
for Provo was approved on September 
22, 1982 (47 FR 41928). 

EPA proposed to disapprove the Utah 
I/M plan on May 16, 1979 (44 FR 28688). 
In response, the State submitted 
revisions to the SIP on November 5, 
1979, including provisions for county-run 
I/M programs. Several essential 
requirements were not addressed in this 
submittal including the enforcement 
mechanism to be used. EPA proposed on 
February 19, 1980 (45 FR 10817) to 
approve the I/M plan provided that 
materials related to these requirements 
were submitted prior to final 
rulemaking. 

On August 11, 1980, the State 
submitted supplemental material 
including the general enforcement 
mechanism and legal authority for that 
mechanism. The State did not, however, 
provide adequate evidence that the 
mechanism had been adopted or would 
be effective. On May 5, 1981 (46 FR 
25112) EPA proposed that the I/M 
component of the SIP be approved 
conditioned on adoption and submission 
to EPA of a specific procedure for 
effective enforcement of the program, 
along with rules, ordinances, or other 
documentation representing a 
commitment to enforce, and supporting 
legal opinions. These mechanisms have 
not been adopted. In the meantime, both 
Salt Lake and Davis Counties have 
missed several key milestones in the 
implementation schedules EPA had 
proposed to approve. On September 22, 
1982 (47 FR 41931) EPA proposed to 
disapprove the I/M plan because it does 
not meet all the requirements of Section 
172 of the Clean Air Act and EPA policy, 
particularly those requirements for 
enforceability, commitments, and 
schedules. 

Utah submitted the 1962 revisions to 
its carbon monoxide/ozone SIP on 
September 20, 1982. EPA has reviewed 
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that plan and has prepared a detailed 
Technical Support Document which is 
available for public review. This notice 
summarizes EPA's findings and 
proposes action on the Utah submittal. 
Both the carbon monoxide and ozone 
plans are evaluated for adequacy of 
data bases, modeling, control strategies, 
and reasonable further progress 
requirements. Other requirements 
applicable to both plans are then 
assessed, 


Carbon Monoxide Plan 
I. Data Bases 


The required three years of carbon 
monoxide data are summarized in the 
plan. An average second high value for 
1980 and 1981 was selected as the 
design value for each nonattainment 
area because neither year was typical 
from a meteorological standpoint. 
Because of the downward trend in 
carbon monoxide levels, this is a 
conservative approximation. 

The carbon monoxide emission 
inventory is based on a typical winter 
day. Mobile II high altitude emission 
factors are used to estimate mobile 
source emissions. The base year 
inventory and the 1987 projections 
include all major sources, including 
woodburning. EPA proposes to approve 
the data bases submitted. 


II. Modeling 


The needed emission reductions to 
attain the ambient standard in each area 
were determined by a linear rollback 
technique. The calculated reductions 
needed are 25% for Salt Lake City, 11% 
for Ogden, and 25% for Provo. Although 
no hotspot analysis were performed, 
previous modeling using an areawide 
model, CDM-QC, indicated that an 
areawide problem exists with some 
hotspot problem overlay. In view of 
these findings, EPA considers the use of 
linear rollback to be appropriate in this 
situation. EPA proposes to approve the 
calculated emission reduction targets 
based o1i the modeling performed. 


III. Contro/ Strategies 


The following control strategies are 
proposed by the State to attain the 
carbon monoxide standard by 1987: 

1. The Federal Motor Vehicle 
Emission Control Program (FMVECP) is 
estimated to reduce emissions by 40%. 

2. An I/M program is estimated to 
reduce emissions by 25% in Salt Lake 
and Davis Counties only. 

3. Transportation Control Measures 
(TCM's) are estimated to reduce 
emissions by 3% in Salt Lake City, 2.4% 
in Ogden, and 1% in Provo. These 
measures include improved transit 


service, rideshare brokerage, and a 
computerized traffic signalization 
system for Salt Lake City. 

Although implementation schedules 
for the TCM's and resource 
commitments were not included in the 
September 20, 1982, submittal, adequate 
documentation was provided by the 
State on November 29, 1982. This 
additional documentation is considered 
acceptable and EPA proposes to 
approve it as part of the State’s plan 
submittal. All measures in Section 108(f) 
of the Act were evaluated by the State 
for reasonableness. The three measures 
selected for implementation were based 
on this evaluation. EPA proposes to 
approve these measures. 

The.1982 submittal does not fully 
satisfy the I/M requirements. No further 
documentation has been submitted than 
that in the plan EPA proposed to 
disapprove on September 22, 1982. The 
I/M portion cannot be approved without 
this documentation. I/M is not a 
requirement in Provo and Ogden 
because it is EPA policy not to require 
the program in areas with less than 
200,000 population. 


IV. Reasonable Further Progress 


As required, the plan demonstrates 
annual incremental progress toward 
meeting the carbon monoxide standard. 
The attainment dates are projected to be 
May 1, 1984 for Salt Lake City; July 1, 
1982, for Ogden; and February 1, 1986, 
for Provo. EPA proposes to approve 
these attainment dates as meeting the 
requirement of 172(a)(2). These dates 
will replace the current projected dates 
recorded in 40 CFR 52,2331 (See also 
Table 1 in this notice). The State must 
still submit the required quarters of air 
quality data and other information to 
confirm attainment in Ogden by July 1, 
1982. 


Ozone Plan 
I. Data Bases 


Ozone data for the most recent three 
years are summarized. The sites with 
the highest concentrations are located in 
Bountiful and Salt Lake City. 

An emissions inventory was 
completed for each county and for the 
modeling area, the Salt Lake City urban 
core. The inventory is based on a typical 
summer weekday. Utah provided EPA a 
draft inventory on February 23, 1982. 
EPA provided comments on this 
inventory at the July 6, 1982 Utah public 
hearing. EPA proposes to approve the 
inventory as meeting the requirements 
of 172(b)(4). 
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II. Modeling 


The city-specific EKMA model was 
used to determine the emission 
reduction target for the air basin which 
includes both Davis and Salt Lake 
Counties. 

A monitoring program was conducted 
in 1981 to determine the nonmethane 
hydrocarbon to nitrogen oxides ratio 
used for input to the model. Because of 
the unique climatology, wind patterns, 
and emission characteristics of the Salt 
Lake Basin, the assumptions used in the 
Utah modeling approach differ from 
EPA Guidelines. However, the 
differences are appropriate and are 
explained in the EPA Technical Support 
Document. 

Based on the modeling approach, an 
emission reduction of 29% is necessary 
to attain the standard. EPA proposes to 
approve the modeling and emissions 
reductions target. 


Il. Control Strategies 


The following control strategies are 
proposed by the State to attain the 
ozone standard by 1987: 

1. The FMVECP is expected to 
decrease total emissions of volatile 
organic compounds (VOC's) by 38% 
from 1980 to 1987. 

2. An I/M program would be expected 
to reduce total emissions by about 5.4% 
by 1987. Documented commitments to 
the program are lacking, however, and 
the I/M portion cannot be approved 
without these commitments. 

3. Control of stationary sources of 
VOC's would reduce emissions by 4% in 
1987. Utah has adopted and EPA has 
approved regulations (46 FR 25092 and 
47 FR 23447) controlling sources covered 
by Group I and Group II Control 
Technique Guidelines (CTG’s). EPA 
policy is to accept, at this time, a 
commitment to adopt RACT for Group 
Ill CTG sources. Such a. commitment is 
not included in the Utah SIP, but must 
be submitted prior to final rulemaking. 
The emissions inventory does not show 
that there are any other sources greater 
than 100 tons per year in the affected 
areas. 

4. Transportation controls, including 
transit improvements, traffic 
signalization, and rideshare brokerage, 
would reduce VOC emissions by 2% by 
1987. All measures in Section 108(f} of 
the Act were evaluated for 
reasonableness. The ones selected were 
based on this analysis. EPA proposes to 
approve the transportation control 
measures and implementation schedules 
based on the supplemental information 
received on November 29, 1982. 





IV Reasonable Further Progress 


Progess toward meeting the standard 
is demonstrated with a 29% reduction 
required and an estimated 48% reduction 
achieved by the control measures. 
Attainment is expected by December 1, 
1983. Attainment has also been 
demonstrated by 1984 without an I/M 
program. EPA proposes to approve the 
attainment date and to change the 
current attainment date from the one 
listed in Table 1 and recorded in 40 CFR 
52.2331. 


Other eaate Applicable to Both 
the CO and Ozone Plans 

The January 22, 1981, policy 
established transportation control plan 
requirements consistent with the 
statutory provisions (See 46 FR 7187- 
7188, and 7191-7192.) In addition to the 
requirements specific to either the 
carbon monoxide or ozone plans, there 
are several requirements applicable to 
both plans. These include (1) under 
section 110{a)(3)(D) and 110{c)(5)(B), 
identification of public transportation 
measures necessary to meet basic 
transportation needs, including an 
identification and commitment to use, to 
the extent necessary, Federal, State, and 
local funds to implement these 
measures; (2) a monitoring plan for 
periodically assessing the success or 
failure of transportation measures in 
meeting the emissions reduction target; 
(3) under section 176(c), administrative 
and technical procedures to address 
conformity of agency activities with the 
SIP; and (4) a contingency plan 
identifying transportation projects that 
may adversely affect air quality and that 
will be delayed if expected air quality 
improvements do not occur, and a 
procedure for determining and 
implementing additional measures to 
compensate for unanticipated shortfalls 
in emission reductions. 

The Utah carbon monoxide/ozone SIP 
does not address these four additional 
requirements. These requirements must 
be addressed prior to final rulemaking. 

The January 22, 1981, EPA policy also 
requires that the control strategy for the 
1962 SIP reflect agreement among 
affected state and local officials on the 
emission reductions needed to attain the 
standards. Section 121 of the Clean Air 
Act requires each state to provide a 
process for consultation with local 
governments, organizations of local 
elected officials, and Federal land 
managers for SIP development. See also 
40 CFR Part 51, Subpart M. 

The Utah 1982 carbon monoxide/ 
ozone SIP meets this requirement. It 
contains a description of the public 
participation and elected official 


consultation activities. Metropolitan 
planning organizations (MPO's) were 
the lead agencies for the transportation- 
related elements of SIP development. 
For Salt Lake City-Ogden, the Wasatch 
Front Regional Council took a lead role. 
In Provo, Mountainland Association of 
Governments did the same. Thus, State 
and local official consultation was built 
into the SIP development process. Also, 
in each case, citizen advisory 
committees were utilized in the SIP 
development process, and public 
hearings were held with adequate public 
notice. 

According to the SIP Review 
Agreement signed by EPA and DOT 
Region VIII offices, the Utah submittal 
has been reviewed by appropriate DOT 
agencies. Their review also pointed out 
the need to have schedules, resource 
commitments, and defined agency roles 
for all transportation control measures. 


Proposed Actions 


Based on the foregoing evaluation, 
EPA is proposing to take the following 
actions: 

1. Disapproval of the Salt Lake City 
carbon monoxide plan because the I/M 
program requirements have not been 
met and because the monitoring plan, 
contingency plan, conformity 
determination procedures, and basic 
transportation needs requirements were 
not adequately addressed. 

2. Disapproval of the Salt Lake County 
and Davis County ozone plans for the 
same reasons as stated above. The State 
must also commit to develop and adopt 
regulations to control VOC emissions 
from sources covered by Group III 
CTG’s. EPA policy requires adoption 
and submittal of these regulations by the 
second January following the year that 
EPA issues the CTG. 

3. Approval of the Ogden and Provo 
carbon monoxide plans. It is EPA policy, 
wherever possible, to evaluate the 
requirements for an area commensurate 
with its size and magnitude of the air 
pollution problem. Both Ogden and 
Provo are under 200,000 population and 
can demonstrate attainment prior to 
1987. EPA has, in the past, used these 
criteria to judge whether an area must 
meet certain requirements. For example, 
areas under this population have not 
been required to implement I/M and 
have been exempted from some ozone 
planning requirements. 

However, EPA expects that in the 
context of responding to items 1 and 2 
above Utah can address, for both Provo 
and Ogden, the requirements for a 
monitoring plan, conformity 
determination procedures, a contingency 
plan, and measures to meet basic 
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transportation needs prior to final 
rulemaking. 

If the I/M requirements are not 
submitted and the other deficiencies 
discussed above are not adequately 
addressed before EPA takes final action, 
EPA will be required to disapprove the 
revisions to the Utah plan. Under 
Section 110{a)(2)(I) and 40 CFR 52.24 
(1981), disapproval would continue the 
existing moratorium on the construction 
and modification of major stationary 
sources of carbon monoxide and VOC's 
in the Salt Lake and Davis County 
nonattainment areas to which these plan 
revisions apply. 

Disapproval may also result in 
restrictions in Federal funding pursuant 
to Section 176(a). EPA and the 
Department of Transportation must limit 
funds for air quality planning and 
transportation projects in any 
nonattainment area where 
transportation control measures are 
necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit a plan meeting the requirements 
of Section 172. Under Section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing any funding restrictions. For 
more information on the scope of the 
restrictions and the procedures, EPA 
will follow, see 45 FR 24692 (April 10, 
1960) (air quality planning and 
transportation grants) and 45 FR 53382 
(August 11, 1980) (sewage treatment 
grants). 

Under Executive Order 12291, this 
action is not Major. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

This notice of proposed rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act (42 U.S.C. 7420). 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, Ozone, 
Sulfur oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, 


Dated: December 3, 1982. 


Steven J. Durham, 
Regional Administrator. 


[FR Doc. 63-2534 Filed 2-2-83; 6:45 am] 
BILLING CODE 6560-50-M 
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40 CFR Parts 52 and 81 

[A-10-FRL 2200-6] 

Approval and Promuigation of State 
Implementation Pian: Oregon 
AGENCY: Environmental Protection 


Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This proposed rulemaking 


addresses State Implementation Plan 

(SIP) revisions to be submitted by the 

State of Oregon Department of 

Environmental Quality pursuant to the 

requirements of Part D of the 1977 Clean 

Air Act (hereafter referred as the Act). 

In today’s action, EPA is proposing to 

approve the 1982 carbon monoxide (CO) 

plan for the Medford nonattainment 
area based on a draft plan submitted 

June 30, 1982. State and local public 

hearings on the draft plan were held in 

August and October 1982. Major 

revisions are not anticipated. EPA is 

also proposing to approve the 
redesignation of the Medford CO 
nonattainment boundary. The intended 
effect of these revisions is to control 
emissions of volatile organic compounds 
and carbon monoxide in order to attain 
the ozone and carbon monoxide 

National Ambient Air Quality Standards 

as required under Part D of the Clean 

Air Act. y 

DATE: Comments must be received on or 

before March 21, 1983. 

ADDRESSES: Comments should be 

addressed to: Laurie M. Kral, Air 

Programs Branch, M/S 532, 

Environmental Protection Agency, 1200 

Sixth Avenue, Seattle, WA 98101. 
Copies of the materials submitted to 

EPA may be examined during normal 

business hours at: 

Central Docket Section, (10A-82-7), 
West Tower Lobby, Gallery I, 
Environmental! Protection Agency, 401 
M Street, SW., Washington, D.C. 
20460 

Air Programs Branch, M/S 532, 
Environmental Protection Agency, 
1200 Sixth Avenue, Seattle, WA 98101 

State of Oregon, Department of 
Environmental Quality, Yeon Building, 
522 S.W. Fifth, Portland, OR 97207 

FOR FURTHER INFORMATION CONTACT: 

Loren C. McPhillips, Air Programs 

Branch, M/S 532, Environmental 

Protection Agency, 1200 Sixth Avenue, 

Seattle, WA 98101, Telephone No. (206) 

442-7369, FTS 399-7369. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 


This Federal Register action is being 
processed in parallel with action at the 
State and local level to adopt and 


submit a revision to the currently 
approved SIP. It is an attempt to 
accelerate the EPA rulemaking process 
by proposing approval based on an 
acceptable draft SIP revision, rather 
than postponing action unitl a final 
adopted and submitted SIP revision is 
received. The key to this shortened 
process is incorporation of EPA 
comments in the early stages of SIP 
development so that the SIP revision, 
when submitted, is approvable without 
additional corrections. This process also 
assumes that no major changes will be 
made to the draft SIP revision as a result 
of the State public hearing. Such 
changes could necessitate a reproposal 
on those portions of the SIP. 


Il. Background 

The Clean Air Act Amendments of 
1977 require States to submit CO plans 
to demonstrate how they will attain and 
maintain compliance with National 
Ambient Air Quality Standards for 
those areas designated as 
nonattainment. The Act further requires 
these CO plans to demonstrate 
compliance with primary standards no 
later than December 31, 1982. An 
extension until December 31, 1987 is 
available if the State can demonstrate 
that, despite implementation of all 
reasonable available control measures, 
the December 31, 1982 attainment date 
cannot be met. 

On March 3, 1978, the Medford- 
Ashland Intrastate Air Quality 
Maintenance Area (AQMA) was 
designated by the EPA as a 
nonattainment area for CO. In 
accordance with Section 174 of the Act, 
former Governor Straub designated the 
Jackson County Board of Commissioners 
as the lead agency for the development 
of the SIP revisions for the area. 

On June 20, 1979, the Governor 
submitted a CO plan for the Medford 
area to EPA. This plan made an initial 
estimate of the CO emission reduction 
required to attain the Federal standards. 
The plan also laid the framework for the 
potential control measures to be 
evaluated, demonstrated that the 
December 31, 1982 attainment date 
could not be met despite the 
implementation of reasonably available 
measures, and requested an extension of 
the attainment date. 

EPA published an approval of this 
request in the Federal Register on June 
24, 1980 (45 FR 42278) allowing an 
extension of the Medford attainment 
date beyond December 31, 1982, but 
before December 31, 1987. A specific 
attainment date was to be identified in 
the 1982 SIP revision to be submitted to 
EPA prior to July 1, 1982. Today EPA is 
proposing to take action on the 1982 
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Medford CO SIP revision which was 
presented before a local public hearing 
on July 8, 1982. 


Ill Plan Review 


The general requirements for a CO SIP 
are described in the Federal Register 
published on January 22, 1981 (46 FR 
7182). EPA reviewed the draft SIP 
revision in accordance with those 
requirements and developed a technical 
support document for the plan which 
briefly describes EPA’s conclusions 
regarding each SIP requirement and its 
approvability. The following discussion 
will briefly describe the SIP in terms of 
its content. 


A. Data Base and Modeling Results 


Numerous violations of the 8-hour CO 
standard of 10 milligrams per cubic 
meter (mg/m?) have been recorded in 
the Medford Central Business District 
(CBD). Based upon three years of air 
quality monitoring data, the adjusted 
CO design concentration is 19.1 mg/m*, 
which corresponds to a required 
emission reduction of 53 percent in 
order to meet the standard. 

The rollback model and the Earth 
Metric’s diffusion model were used to 
predict air quality concentrations. The 
results of the analysis indicates that 
several streets in the Medford CBD are 
projected to violate the 8-hour CO 
ambient air quality standard beyond 
1982. Analysis also shows that the 
controls adopted in this plan are 
projected to bring the region into 
attainment by 1987. Therefore, the state 
identified the attainment deadline for 
the CO ambient air quality standards to 
be December 31, 1987. 


B. Control Strategy 


The emission inventory indicates that 
there are no stationary CO sources in 
Medford greater than 1,000 tons per 
year. In light of the dominant motor 
vehicle contribution to the CO 
nonattainment problem, the control 
strategy focuses on transportation 
measures. It should be noted that 
measures designed to reduce vehicle 
emissions work in one of three ways: (1) 
by reducing vehicle trips and miles 
traveled; i.e., improved mass transit, 
carpooling, etc., or (2) by improving 
traffic speeds; i.e., improved traffic 
signalization, traffic flow improvements, 
parking restrictions, etc., or (3) by 
reducing the.emissions from individual 
vehicles; i.e., an inspection and 
maintenance (I/M) program or the 
Federal Motor Vehicle Emission Control 
Program. 

The following is a list of areawide 
control measures contained in the plan: 





1. Inspection and maintenance 
program: 

2. Improved public transit; 

3. Parking controls; 

4. Traffic flow improvements; 

5. Bicycle p 

Adequate authority to implement 
measures 2 through 5 is contained in the 
SIP. However, implementation of an I/M 
program requires enabling authority 
from the State Legislature. I/M is 
discussed in greater detail in Section E. 
EPA is proposing to approve the plan 
upon the passage of enabling authority. 

commitment to implement these 
areawide measures ensures that the 
requirements for basic transportation 
needs are satisfied and that improved 
mobility will be emphasized. 

A hotspot near Biddle and 
McAndrews Road was projected to be 
nonattainment past December 31, 1987 
without local controls in addition to the 
areawide measures. The plan also 
contains a control strategy which 
addresses this hotspot problem area. 
The specific schedule for 
implementation of the strategy is as 
follows: 

- 1. Acontinuous CO monitoring station 
will be installed in the projected 
problem area in 1983; 

2. Ambient CO data and potential 
traffic adjustments will be evaluated by 
1985; and 

3. Traffic signal changes or other site- 
specific improvements will be 
implemented prior to 1987, which will 
demonstrate attainment by the statutory 
date. 


The draft CO plan meets the RFP 
requirements contaiped in the Act. A 
monitoring plan has been established to 
periodically assess the extent to which 
the transportation measures actually 
result in meeting this RFP requirement. 
Although emphasis will be placed on 
monitoring emission reductions each 
year, ambient air quality monitoring 
data will be examined. To the extent 
possible, other reasonable indicators 
will also be used to monitor RFP such as 
monitoring land use and traffic volumes. 
To monitor RFP, the Oregon Department 
of Environmental Quality and the City 
of Medford will jointly submit a report 
each July 1, for the preceding calendar 
year which will comply with the 
following EPA requirements: 

1. Identification of growth of major 
new or modified stationary sources and 
mobile sources; 

2. Reduction in emissions for existing 
sources; 

3. Update of the emission inventory; 

4. Land use inventory; and 


5. Implementation of transportation 
control measures. 

If ambient air quality data suggests 
the RFP is not being maintained, Jackson 
County, the City of Medford, and DEQ 
will examine the emission inventories 
and CO concentrations to determine if a 
problem exists. If it is determined that 
RFP is not being maintained, the 
contingency provisions contained in the 
SIP revision will be implemented. 


D. Conformity of Federal Actions with 
the SIP 


Existing State rules already ensure 
that Federal Actions will be reviewed 
for conformity with the SIP in a manner 
consistent with the criteria contained in 
the April 1, 1980 Federal Register (45 FR 
21590). Procedures for specifically 
evaluating Department of 
Transportation plans, programs and 
projects are included in the draft SIP 
produced by Jackson County. As 
indicated in the CO plan, regardless of 
the initial conformity finding of the 
transportation plans and program, 
individual projects still must comply 
with all provisions and requirements of 
the SIP. Specifically this includes the 
provisions that a project must not cause 
new or exacerbate existing violations of 
the standards. 


E. Inspection and Maintenance Program 


Jackson County, which contains the 
city of Medford, has a population of 
approximately 130,000 persons. It has 
been EPA’s policy, as first stated in July 
17, 1987 policy memorandum, that areas 
with populations under 200,000 persons 
are not automatically required to have 
an I/M program as a condition for SIP 
approval or extension of the attainment 
date. Because an I/M program has been 
determined by State and local officials 
to be necessary in the Medford area, the 
Jackson County Board of 
Commissioners, the Medford and 
Ashland City Councils, the Rogue Valley 
Council of Governments, and several 
Air Quality Advisory Committees have 
all strongly supported I7M as an 
intergral part of the CO attainment 
strategy. However, implementation of an 
I/M program will require enabling 
legislation from the State Legislature. 
This will be pursued in the 1983 session 
by the Jackson County Board of 
Commissioners and DEQ. The plan 
contains a schedule calling for the 
passage of legal authority in April 1983 
and the implementation of a mandatory 
I/M program by January 1984. It is 
anticipated tha any program initiated in 
Jackson County would be equivalent to 
the Portland program which is currently 
run by DEQ. 
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F. Public Participation 


Participation in the SIP development 
process extended to a wide range of 
public and elected officials. Two groups 
played a major role in the development 
of the CO plan: The City of Medford and 
the Air Quality Advisory Committee 
(AQAC). The City of Medford, in 
conjunction with Jackson County, 
gathered base data, conducted analysis 
of the data, developed attainment 
procedures to achieve Federal air 
quality standards for CO, and completed 
a transportation study of the Medford 
area. The {[AQAC) has provided citizen 
involvement leadership in the areas of 
public education, air control strategy 
recommendations, and analysis of 
attainment measures. 

Jackson County submitted its adopted 
plan to the Oregon Department of 
Environmental Quality on August 11, 
1982. The plan was adopted and 
forwarded by the Governor to EPA in 
mid-October. 


IV. CO Boundary Redesignation 


Jackson County has also submitted a 
revision to the boundaries of the 
Medford CO nonattainment area. On 
March 3, 1978, the entire Medford- 
Ashland AQMA was designated 
nonattainment for CO. However, actual 
CO nonattainment problems are 
confined to the Medford CBD. Thus, 
Jackson County has reduced the 
nonattainment area boundaries to 
include that area of Medford described 
as follows: 

Beginning at the intersection of Crater 
Lake Highway (Highway 62) south of 
Biddle Road to the intersection of Fourth 
Street, west on Fourth Street to 
Riverside Avenue (Highway 99), south 
on Riverside Avenue to Tenth Street, 
west on Tenth Street to the intersection 
with Oakdale Avenue, north on Oakdale 
Avenue to the intersection with Fourth 
Street, east on Fourth Street to Central 
Avenue, north on Central Avenue to 
Court Street, north on Court Street to the 
intersection with Crater Lake Highway 
(Highway 62) and east on Crater Lake 
Highway to the point of beginning. 


V. Proposed Rulemaking Action 
A. CO Attainment Plan 


EPA is proposing to approve all 
portions of the Medford CO attainment 
plan submitted by the DEQ pursuant to 
part D requirements. 

EPA has strong doubis about the 
enforceability of schedules requiring 
legislative action because there appears 
to be no mechanism for judicial 
enforcement of such schedules. The 
Medford I/M schedule, however, calls 
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for the legislature to provide legal 
authority in April 1983, which is only a 
few months away. Therefore, EPA will 
approve the I/M portion of the Medford 
plan only upon the passage of legal 
authority for the I/M. If the State fails to 
provide the needed authority EPA will 
disapprove the plan. 


B. Nonattainment Area Boundary 


EPA is also proposing to approve the 
revisions to the Medford CO 
nonattainment area boundary. 

Interested parties are invited to 
comment on all aspects of this proposed 
approval of the Oregon SIP revision. 
Comments should be submitted, 
preferably in triplicate, to the address 
listed in the front of this Notice. Public 
comments postmarked by 45 days after 
publication) will be considered in any 
final action EPA takes on this proposal. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that SIP 
approvals and nonattainment area 
redesignations do not have a significant 
impact on a substantial number of small 
entities (46 FR 8709 (January 27, 1981)). 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 


List of Subjects in 40 CRF 
Part 52 

Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 


Hydrocarbons, Intergovernmental 
relations. 


Part 81 
Air pollution control, National parks, 
Wilderness areas. 


(Section 110, 172, Clean Air Act (42 U.S.C. 
7410(b) and 7502)) 
Dated: August 24, 1982. 
Robert S. Burd, 
Acting Regional Administrator. 
[FR Doc. 83-2431 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 and 81 

[A-10-FRL 2259-7] 

Approval and Promulgation of State 
implementation Plan: Idaho 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This proposed rulemaking 
addresses State Implementation Plan 
(SIP) revisions to be submitted by the 
State of Idaho Department of Health and 
Welfare pursuant to the requirements of 


Part D of the 1977 Clean Air Act 
(hereafter referred to as the Act). In 
today’s action, EPA is proposing to 
approve the 1982 carbon monoxide (CO) 
plan for the Boise-Ada County 
nonattainment area based on a draft 
plan submitted November 8, 1982. Upon 
final approval by EPA, the CO plan will 
become a federally enforceable part of 
the SIP as required by the Clean Air Act. 
DATE: Comments must be received on or 
before March 21,1983. , 

ADDRESSES: Copies of the materials 

submitted to EPA may be examined 

during normal business hours at: 

Air Programs Branch, M/S 532, 
Environmental Protection Agency, 
1200 Sixth Avenue, Seattle, WA 98101 

State of Idaho, Department of Health 
and Welfare, Statehouse, Boise, Idaho 
83720 
Comments should be addresed to: 

Laurie M. Kral, Air programs Branch, M/ 

S 532, Environmental Protection Agency, 

1200 Sixth Avenue, Seattle, WA 98101. 

FOR FURTHER INFORMATION CONTACT: 

Loren C. McPhillips, Air Programs 

Branch, M/S 532, Environmental 

Protection Agency, 1200 Sixth Avenue, 

Seattle, WA 98101, telephone No. (206) 

442-7369, FTS 399-7369. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 


This Federal Register action is being 
processed in parallel with action at the 
State and local level to adopt and 
submit a revision to the currently 
approved SIP. It is an attempt to 
accelerate the EPA rulemaking process 
by proposing approval based on an 
acceptable draft SIP revision, rather 
than postponing action until a final 
adopted and submitted SIP revision is 
received. The key to this shortened 
process is incorporation of EPA 
comments in the early stages of SIP 
development so that the SIP revision, 
when submitted, is approvable without 
additional corrections, This process also 
assumes that no major changes will be 
made to the draft SIP revision as a result 
of the State public hearing. Such 
changes could necessitate a reproposal 
on affected portions of the SIP. 


Il. Background 


The Clean Air Act Amendments of 
1977 require States to submit CO plans 
to demonstrate how they will attain and 
maintain compliance with National 
Ambient Air Quality Standards for 
those areas designated as 
nonattainment. The Act further requires 
these CO plans to demonstrate 
compliance with primary standards no 
later than December 31, 1982. An 
extension until December 31, 1987 is 
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available if the State can demonstrate 
that, despite implementation of all 
reasonable available control measures, 
the December 31, 1982 attainment date 
cannot be met. 

On March 3, 1978, certain areas of 
Ada County were designated by the 
EPA as a nonattainment area for CO. In 
accordance with section 174 of the Act, 
on February 6, 1978 the Governor of the 
State of Idaho designated the Ada 
Planning Agency (APA) as the lead 
agency for the development of the SIP 
revisions for the area. 

On January 31, 1980, the Governor 
submitted a CO plan for the Boise-Ada 
County area to EPA. This plan made an 
initial estimate of the CO emission 
reduction required to attain the Federal 
standards. It also laid the framework for 
the potential control measures to be 
evaluated, demonstrated that the 
December 31, 1982 attainment date 
could not be met despite the 
implementation of reasonably available 
measures, requested an extension of the 
attainment date, and called for the 
implementation of a centralized vehicle 
inspection and maintenance (I/M) 
program prior to December 31, 1983. 

EPA published an approval of this 
request in the Federal Register on 
October 23, 1980 (45 FR 70252) allowing 
an extension of the Boise-Ada County 
attainment date to December 31, 1987. 
Today EPA is proposing to take action 
on the 1982 Boise-Ada County CO SIP 
revision which was presented before a 
local and State public hearing on 


- December 14, 1982. 


Ill. Plan Review 


The general requirements for a CO SIP 
are described in the Federal Register 
published on January 22, 1981 (46 FR 
7182). EPA reviewed the draft SIP 
revision in accordance with those 
requirements and developed a technical 
support document for the plan which 
briefly describes EPA's conclusions 
regarding each SIP requirement and its 
approvability. The following discussion 
will briefly describe the SIP In terms of 
its content. 


A. Data Base and Modeling Results 


Numerous violations of the 8-hour CO 
standard of 9 parts per million (ppm) 
have been recorded in the Boise-Ada 
County area. Based upon an analysis of 
ambient air quality monitoring data for 
three years, the adjusted CO design 
concentration is 15.9 ppm, which 
corresponds to a required emission 
reduction of 53 percent in order to meet 
the standard. 

A rollback model was used to predict 
air quality concentrations. The results of 
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the analysis indicates that Boise-Ada 
County will have several violations of 
the 8-hour CO ambient air quality 
standard beyond 1982. However, 
analysis also shows that the controls 
adopted in this plan will achieve a 56 
percent reduction and are projected to 
bring the region into attainment by July 
31, 1986. 


B. Control Strategy 


The emission inventory indicates that 
there are no stationary CO sources in 
the Boise-Ada County nonattainment 
area greater than 1,000 tons per year. 
Consequently, RACT controls are not 
required. In light of the dominant motor 
vehicle contribution to the CO 
nonattainment problem, the control 
strategy focuses on transportation 
measures. It should be noted that 
measures designed to reduce vehicle 
emissions work in one of three ways: (1) 
by reducing vehicle trips and miles 
traveled; i.e., improved mass transit, 
carpooling, etc., or (2) by improving 
traffic speeds; i.e., improved traffic 


signalization, traffic flow improvements,. 


parking restrictions, etc., or (3) by 
reducing the emissions from individual] 
vehicles; i.e., an I/M program or the 
Federal Motor Vehicle Emission Contro} 
Program. The following is a list of 
measures contained in the SIP with 
commitments for implementation or 
continued implementation: 

1. Inspection and maintenance 
program, 

2. Public transit improvement and 
expansion; ; 

3. Parking management program; 

4. Traffic flow improvements; 

5. Bicycle program; 

6. Park and rjde lots; 

7. Drive-in management ordinance; 

8. Staggered work hours; 

9. Cold start education; 

10. Mechanic's training. 

The commitment to these measures 
ensures that the requirements for basic 
transportation needs are satisfied and 
that improved mobility will be 
emphasized. 


C. Inspection and Maintenance Program 
(1/M) 


A local I/M program was adopted by 
ordinance by the Boise City Council and 
by the Ada County Board of 
Commissioners in September, 1982. 
Enforcement procedures, program 
operation, rules and regulations will be 
development and submitted to EPA for 
inclusion in the SIP based upon 
schedules contained in the SIP. EPA 
expects the enforcement procedures to 
be equally as effective as a denial of 
vehicle registration enforcement 
mechanism. The mandatory I1/M 


program is scheduled to start prior to 
December 31, 1983. Program start-up is 
being financed under an existing section 
105 grant. 

D. Monitoring Reasonable Further 
Progress (RFP) 

The draft CO plan meets the RFP 
requirements contained in the Act. A 
monitoring plan has been established to 
periodically assess the extent to which 
the transportation measures actually 
result in meeting this RFP requirement. 
Although emphasis will be placed on 
monitoring emission reductions each 
year, ambient air quality monitoring 
data will be examined. To the extent 
possible, other reasonable indicators 
will also be used to monitor RFP such as 
monitoring vehicle miles traveled, 
transit ridership, and vehicle occupancy. 
The Idaho Department of Health and 
Welfare (IDHW) and the APA will 
jointly submit a RFP progress report 
each July 1, for the preceding calendar 
year. 

If ambient air quality data or other 
indicators suggest that RFP is not being 
maintained, Ada Planning and IDHW 
will examine the emission inventories 
and CO concentrations to determine if a 
problem exists. If it is determined that 
RFP is not being maintained, the 
contingency plan contained in the SIP 
revision will be implemented. 


E. Conformity of Federal Actions With 
the SIP 


The SIP revision contains procedures 
to ensure that federal actions will be 
reviewed for conformity with the SIP in 
a manner consistent with the criteria 
contained in the April 1, 1980 notice on 
conformity (45 FR 21590). Procedures for 
specifically evaluating Department of 
Transportation plans and programs are 
included in the draft SIP. After 
determining conformity of the plans and 
programs, all federal aid projects will 
still be evaluated in accordance with 
procedures specified in the National 
Environmental Policy Act. If the 
analysis indicates that the project will 
create new violations or exacerbate 
existing violations, then the project will 
not be constructed without 
modifications to the project or plan 
sufficient to maintain reasonable further 
progress toward attainment. 

Indirect effects of the other federal 
planning activities were accounted for 
in the emission inventory and will also 
be reviewed on a case-by-case basis 
through project level analysis. 


F. Public Participation 


Participation in the SIP development 
process extended to a wide range of 
public and elected officials. Several 


Federal Register / Vol. 48, No. 24. / Thursday, February 3, 1983 / Proposed Rules 


committees played a major role in the 
development of the CO plan including 
the Citizens Advisory Committee on Air 
Quality, the Policy Committee, the 
Technical Committee and the Mayor's 
Advisory Committee. Specifically, the 
Citizen Advisory Committee has 
provided citizen involvement and 
leadership in the areas of public 
education and air control strategy 
recommendations. The APA and IDHW 
adopted the plan at a public hearing on 
December 14, 1982. 


IV. Proposed Rulemaking Action 


EPA is proposing to approve the Boise 
CO attainment plan and establish a new 
attainment date of July 31, 1986. This 
proposed approval is based on a draft 
plan submitted by the IDHW, to EPA on 
November 8, 1982. Final EPA approval 
will be contingent upon the receipt of a 
State adopted CO attainment plan 
which substantially consistent with the 
draft plan. 

Interested parties are invited to 
comment on all aspects of this proposed 
approval of the Idaho SIP revision. 
Comments should be submitted, 
preferably in triplicate, to the address 
listed in the front of this Notice. Public 
comments postmarked by March 18, 
1983, will be considered in any final 
action EPA takes on this proposal. 

Under 5 U.S.C. Section 605(b}, I certify 
that SIP approvals and nonattainment 
area redesignations do not have a 
significant impact on a substantial 
number of small entities. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR 


Part 52 


Air Pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

Part 81 


Air pollution control, National Parks, 
Wilderness areas. 


(Section 110, 172, Clean Air Act (42 U.S.C. 
7410{b) and 7502)) 


Dated: November 29, 1982. 
John R. Spencer, 
Regional Administrator. 
[FR Doc. 83-2448 Filed 2~2-83; 8:45 am} 
BILLING CODE 6560-50-M 
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40 CFR Part 52 
[A-10-FRL 2219-3) 


Approval and Promuilgation of the 


State implementation Pian: State of 
Alaska 


ACENCY Environmental Protection 
Agency (EPA). 


ACTION: Proposed rule. 


SUMMARY: The purpose of this Notice is 
to present the results of EPA's review of 
the 1982 Anchorage, Alaska, carbon 
monoxide (CO) State Implementation 
Plan (SIP) revision. This SIP revision 
was developed in accordance with the 
provisions of Part D of the 1977 Clean 
Air Act, as amended, which requires 
plans for CO nonattainment areas with 
approved attainment date extensions to 
be submitted by July 1, 1982. 

In today’s action, EPA is proposing 
approval of a plan which was subject to 
State and local public hearings and was 
submitted in final form to EPA in 
September 29, 1982. In addition, EPA is 
proposing to remove two conditions of 
approval published December 30, 1980 
[45 FR 85744]. EPA is requesting public 
comments on its proposed action for a 
period of 45 days. 


DATE: Comments must be received on or 

before March 21, 1983. 

ADDRESSES Comments should be 

addressed to: Laurie M. Kral, Air 

Programs Branch, M/S 532, 

Environmental Protection Agency, 1200 

Sixth Avenue, Seattle, WA 98101. 
Copies of the materials submitted to 

EPA may be examind during normal 

business hours at: 

Central Docket Section (10A-82-9), 
West Tower Lobby, Gallery [, 
Environmental Protection Agency, 401 
M Steeet, SW., Washington, D.C. 
20460 

Air Programs Branch, M/S 532, 
Environmental Protection Agency, 
1200 Sixth Avenue, Seattle, WA 98101 

State of Alaska, Department of 
Environmental Conservation, 3220 
Hospital Drive, Juneau, AK 99811 


FOR FURTHER INFORMATION CONTACT: 
Richard F. White, Air Programs Branch, 
M/S 532, Environmental Protection 
Agency, 1200 Sixth Avenue, Seattle, WA 
98101, Telephone No. (206) 442-4016, 
FTS 399-4016. 


SUPPLEMENTARY INFORMATION: 


I. Introduction 


Today’s Federal Register action has 
been developed in parallel with action 
on the State and local level to adopt and 
submit a revision to the currenty 


approved SIP. This process enabled EPA 
to comment on the SIP revision in the 
early stages of SIP development and 
eliminated the need for changes in the 
SIP revision after it was adopted by the 
State. It also allows EPA to carry out its 
administrative rulemaking process 
concurrent with that of the State so that 
final EPA action can be completed 
expeditiously once the State submits its 
adopted SIP revision. 


Il. Background 


The Anchorage CO SIP revision was 
developed in two stages. The first stage 
of the SIP was submitted in June 1979 to 
satisfy the requirements of Part D of the 
Clean Air Act {hereafter referred to as 
the Act). At that time an extension of 
the attainment date was requested and 
later approved by EPA. A full discussion 
of the background describing the 
development of the CO SIP up to that 
point can be found in the December 30, 
1980, Federal Register (45 FR 85744), 
wherein EPA conditionally approved the 
Anchorage SIP. Two conditions of 
approval have been satisfied and a 
proposal to remove them is included in 
today’s action. 

The SIP subject to proposal today is 
the second phase of the 1979 SIP. It 
implements some measures and 
contains commitments to implement 
others described in the 1979 SIP. Since 
June of 1979 the Municipality of 
Anchorage (MOA) and the Anchorage 
Air Pollution Control Authority 
(AAPCA) have been updating the 
emission inventories for stationary and 
mobile sources of CO, refining the air 
quality modeling, holding additional 
public hearings and meetings with their 
advisory and policy making committees, 
evaluating various combinations of 
transportation control measures (TCMs), 
and finally, obtaining commitments from 
the local governmental jurisdictions to 
implement the selected TCMs. As a 
result of these activities, a draft SIP 
revision was prepared and submitted to 
EPA by the Alaska Department of 
Environmental Conservation (ADEC) in 
May 1982. A formal public hearing was 
held on June 29, 1982. The SIP was 
adopted by MOA at that hearing and 
forwarded to ADEC. ADEC held another 
public hearing on July 15 and adopted 
the SIP. ADEC submitted the SIP 
revisions to EPA on September 29, 1982. 


Ill. Plan Review 


The general requirements for CO SIP 
revisions were described in the Federal 
Register published on January 22, 1981 
(45 FR 7182). EPA reviewed the draft 
Anchorage CO SIP revision in 
accordance with those requirements and 
developed a technical support document 
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which describes the elements of the 
draft SIP revision, their location in the 
SIP and EPA’s conclusions regarding 
approvability. The following discussion 
will briefly describe the SIP revision in 
terms of the major review points and 
indicate what action EPA proposes. 


A. Technical Data and Modeling Results 


The Anchorage CO SIP was 
developed using a baseline design 
concentration of 15.4 parts per million 
(ppm). This design value was derived 
from data collected at the 7th and “C” 
Street monitoring site over the past 
three years. While there are presently 
two other sites where higher vales have 
been measured, the 7th and “C” Street is 
considered by the lead agency to more 
accurately represent the nonattainment 
area. 

However, EPA felt that, because of 
the higher readings in two other “hot 
spots”, the design value needed to be 
verified. EPA, ADEC, and Anchorage 
agreed to conduct a CO design value 
verification study with saturation 
monitoring. The study is designed to 
define the representativeness of the 7th 
and “C” site and identify the best design 
monitor location if different from 7th 
and “C” Street. 

Because the CO saturation monitoring 
study will be completed in the spring of 
1983, the results will be available for use 
in conjunction with the completion of 
the EPA/ADEC cold temperature 
emission study in Fairbanks, Alaska, 
which is designed to determine the 
effectiveness of a vehicle inspection/ 
maintenance (I/M) program and other 
measures in cold climates. Completing 
both studies at the same time will 
ensure that an I/M program and other 
mobile emissien control measures are 
designed to achieve emission reductions 
based on a design value that is verified 
as representative of the nonattainment 
area. 

Therefore, EPA, in agreement with the 
State, will process this SIP revision 
using the design value of 15.4 ppm CO. 
The State has committed to a schedule 
that includes completion of the joint 
EPA/ Anchorage CO design value 
verification study in the spring of 1983 
and submittal, by July 1, 1983, of any SIP 
revisions needed to provide attainment 
at all locations within the nonattainment 
area. 

Based on this design concentration a 
22.5 percent reduction is needed to 
achieve the 9 ppm standard. The 
reduction needed for attainment was 
determined using the rollback model. 
The analysis is fully described in the 
SIP. Using mobile source measures 
described in the following section, the 
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required emission reduction is expected 
to be achieved by the end of 1987. 

In response to EPA's conditions on the 
approval on the 1979 SIP (December 30, 
1980 (45 FR 85744)) MOA has included in 
the 1982 SIP revision (1) an expanded 
1980 CO emission inventory to include 
emissions from off street parking and (2) 
verification that population projections 
for air and water planning~activities are 
consistent. The third condition dealing 
with the new source alternatives 
analysis required by Section 
172(b)(11)(A) of the Act is not statisfied 
(See B 1.). 


B. Control Measures 


1. Stationary Sources. The 1980 
emission inventory indicates that there 
are no CO sources in Anchorage which 
emit more than 1,000 tons per year. 
Therefor, the control measures are 
confined to mobile sources. Also, the 
State’s new source review program 
requires locally adopted growth 
allowances to accommodate new source 
growth in a nonattainment area. 
Because Anchorage has not adopted a 
CO emission growth allowance as part 
of their SIP, new major (100 tons per 
year) CO sources cannot locate in the 
nonattainment area. Since this prohibits 
new major CO sources, it also negates 
the need for the new source alternative 
analysis procedure at this time. Should a 
CO emissions growth allowance be 
adopted by Anchorage in the future, it 
must be submitted to EPA and approved 
as part of the SIP. EPA's approval of the 
growth allowance will be contingent 
upon submittal at the same time of an 
acceptable new source alternatives 
analysis procedure that statisfies 
Section 172(b)(11)(A) of the Act. 

2. Mobil Sources. Measures for 
controlling CO emissions from mobile 
sources include the Federal Motor 
Vehicle Emission Control Program 
(FMVECP), regional TCMs and vehicle 
inspection maintenance (I/M). The 
regional TCMs that have been 
committed to include transit and traffic 
improvements and a carpool/variable 
work hour program. The SIP describes 
each TMC in detail including funding 
commitments from implementing 
agencies and projected emission 
reductions. 

The remaining strategy element is 
vehicle I/M. The Anchorage Borough, 
which contains the City of Anchorage, 
has a population of about 175,000. It has 
been EPA’s policy, as first stated in July 
17, 2978 policy memorandum, that areas 
with populations under 200,000 are not 
required to have I/M programs as a 
condition of extending the attainment 
date and subsequently for obtaining SIP 
approval. 


The I/M program has been approved 
by local officials as necessary, 
contingent upon the results of the 
METFac study being carried out in 
Fairbanks under the joint sponsorship of 
ADEC and EPA. If the study results 
indicate that I/M can achieve 
reasonable CO emission reductions in 
cold climates, I/M will be implemented 
according to the schedule in Section 
IIL.A.4.f. of the SIP. 

The enabling legal authority for an I/ 
M program in Anchorage is located in 
Section 46.03.190 of the Alaska Statutes. 
Sections 46.03.210 and 220 of the Alaska 
statutes describe the local agency role in 
such programs. This enabling authority 
was approved by EPA on May 31, 1972 
and currently meets the EPA 
requirements for enabling authority 
published January 22, 1981 (46 FR 7182). 

3. EPA Proposed Action. EPA 
proposes to approve the technical 
analysis and the control measures for 
mobile sources of CO, based on a 
commitment by the State to meet the 
following schedule: 

(1) By July 1, 1983 the CO monitor site 
review must be completed and the 
results applied to correcting the design 
value and revising the control strategy if 
necessary to ensure all areas attain the 
CO standard by the statutory deadline. 

(2) By July 1, 1983 commitment must 
be made to implement an I/M program if 
the results of the METFac study indicate 
that I/M is required to attain the CO 
standard prior to December 31, 1987. If 
I/M is required it will be implemented 
according to the schedule in Section 
111.A.4.f of the SIP and will be reviewed 
for conformance with EPA policy 
requirements for I/M programs. EPA 
will not finally approve the SIP until 
after the decision concerning I/M is 
formally made and resource 
commitments are obtained. In addition, 
EPA proposes to remove the conditions 
of approval (45 FR 85744) relating to 
emission inventory omissions and 
population projection inconsistency. The 
condition relating to new source 
alternatives analysis remains in effect. 


C. Other Major Elements 


1. Reasonable Further Progress. 
Reasonable further progress (RFP) 
toward attainment of the CO standard 
will be assessed in terms of the 
expected emission reductions described 
for the nonattainment area and the 
actual implementation of control 
measures. The plan includes a TCM 
monitoring procedure whereby the 
Municipality of Anchorage will analyze 
the effectiveness of each measure and 
report the results annually. In addition 
the emission reductions will be 
compared to the projected RFP for the 
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design site and the monitoring network 
will be used to assess the RFP toward 
attainment and maintenance of the 
standard. If it is determined that RFP is 
not being maintained, the contingency 
plan contained in the SIP revision will 
be implemented to account for the 


shortfall. 


2. Basic Transportation Needs. The 
SIP revision addresses “basic 
transportation needs” in relation to the 
selection of reasonably available control 
measures and their effect on public 
mobility. The control measures selected 
emphasized the local commitment to 
reduce CO emissions and improve 
public transportation facilities and 
general mobility. 

3. Conformity. Conformity will be 
determined in accordance with the 
procedures set forth in the SIP. After 
determining conformity of the plans and 
programs, all federal aid projects will 
still be evaluated in accordance with 
procedures specified in the National 
Environmental Policy Act. If the 
analysis indicates that the project will 
create new violations or exacerbate 
existing violations, then the project will 
not be constructed without 
modifications to the project or plan 
sufficient to maintain reasonable further 
progress toward attainment. 

4. Public and Elected Official 
Participation. Participation in the SIP 
revision development process involved 
representation from Federal, State and 
local government officials, citizens 
groups and industry groups. Three 
different technical and policy advisory 
committees were formed to develop the 
plan. Of these, the Air Quality Policy 
Committee had overall responsibility for 
the development, adoption, and 
submission of an air quality plan. After 
a public hearing, the completed 
Anchorage SIP revision was adopted on 
June 29, 1982 and forwarded to ADEC 
for inclusion in the Alaska SIP. 

5. Proposed EPA Action. EPA 
proposes to approve the elements of the 
SIP dealing with “reasonable further 
progress,” “basic transportation needs,” 
“conformity ” and “public and elected 
official participation.” 

Interested parties are invited to 
comment on all aspects of this proposed 
approval of the Alaska SIP. Comments 
should be submitted, preferably in 
triplicate, to the address listed in the 
front of this Notice. Public comments 
postmarked by (30 days after 
publication) will be considered in any 
final action EPA takes on this proposal. 

Under 5 U.S.C. Section 605(b) the 
Administrator has certified that SIP 
approvals do not have a significant 
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impact on a substantial number of small 
entities (46 FR 8709 (January 27, 1981)). 
Under Executive Order 12291, today’s 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA, and any 
EPA response, are available for public 
inspection at the addresses above. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

(Section 110, 172, Clean Air Act (42 U.S.C. 
7410{b) and 7502)) 
Dated: October 19, 1982. 
John R. Spencer, 
Regional Administrator. 
[FR. DOC 83-2532 Filed 2-2-83; 8:45 am] 
’ BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-2-FRL 2261-2] 


Approval and Promulgation of State 
implementation Pians; Proposed 
Revision to the New York State 
Implementation Plan 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


SUMMARY: This document proposes 
approval of a revision to the New York 
State Implementation Plan (SIP). The 
revision includes State requirements for 
control of emissions of volatile organic 
compounds from several categories of 
stationary air pollution sources. Upon 
final approval by EPA, the State 
requirements will become a federally 
enforceable part of the SIP, as required 
by the Clean Air Act. Implementation of 
the State requirements will achieve 
National Ambient Air Quality Standards 
for ozone in New York. 

DATE: Comments must be received by 

March 21, 1983. 

ADDRESSES: All comments should be 

addressed to: Jacqueline E. Schafer, 

Regional Administrator, Environmental 

Protection Agency, Region II Office, 26 

Federal Plaza, New York, New York 

10278. 

Copies of the State’s submittal are 
available for inspection during normal 
business hours at: 

U.S. Environmental Protection Agency, 
Region II Office, Air Programs Branch, 
Room 1005, 26 Federal Plaza, New 
York, New York 10278 

New York State Department of 
Environmental Conservation, Division 


of Air, 50 Wolf Road, Albany, New 
York 12233 
FOR FURTHER INFORMATION CONTACT: 
William S. Baker, Chief, Air Programs 
Branch, Environmental Protection 
Agency, Region II Office, 26 Federal 
Plaza, New York, New York 10278, (212) 
264~—2517. 
SUPPLEMENTARY INFORMATION: 


Background 


The Clean Air Act, as amended in 
1977, requires states to revise their State 
Implementation Plans (SIPs) for areas 
that have not attained national ambient 
air quality standards. For areas which 
are designated ‘“nonattainment” for 
ozone, the Environmental Protection 
Agency (EPA) requires in part that the 
SIP must include regulations calling for 
the application of reasonably available 
control technology (RACT) to sources of 
volatile organic compounds (VOCs) 
emissions for which EPA has published 
a Control Technique Guideline (CTG) by 
January 1978. The SIP must also include, 
on an annual basis, additional 
regulations for VOC sources covered by 
CTGs published by January of the 
preceding year. [See 44 FR 20372 (April 
4, 1979) as supplemented at 44 FR 38583 
(July 2, 1979); 44 FR 50371 (August 28, 
1979); 44 FR 53761 (September 17, 1979); 
and 44 FR 67182 (November 23, 1979).] 
Adoption and submittal of additional 
RACT regulations for sources covered 
by CTGs published between January 
1978 and January 1979 (Group II CTGs) 
were due to be submitted to EPA by 
January 1, 1981 (45 FR 78121, November 
25, 1980). 

EPA published each of the CTGs in 
order to assist the states in determining 
the degree of control representative of 
RACT for the particular VOC source 
category covered. The CTGs provide 
information on available air pollution 
control techniques and provide 
recommendations on what EPA calls the 
“presumptive norm” for RACT. On 
several previous occasions, EPA 
evalulated and conditionally approved 
the New York SIP with regard to its 
provisions for ozone nonattainment 
areas (see 45 FR 74472, November 10, 
1980; 45 FR 33981, May 21, 1980; and 45 
FR 7803, February 5, 1980). With the 
exception of requirements for the 
contro! of cutback asphalt, the SIP 
included legally enforceable regulations 
that reflected the application of RACT 
to the VOC sources for which EPA had 
published a CTG by January 1978 (Set I 
CTGs). EPA also noted that its approval 
was dependent on the State's 
commitment to adopt additional VOC 
control measures for sources covered by 
future CTGs. 


-§137 


Today's action deals with regulatory 
revisions submitted by New York State 
to correct the cutback asphalt deficiency 
and to address certain Set Hf CTGa. 
(Note: The adequacy of the State's 
program to control all Set Il CTG 
sources and to provide for attainment of 
the ozone standard is addressed in a 
separate notice of proposed rulemaking 
also published in today’s issue of the 
Federal Register. The overall 
approvability of the New York ozone 
SIP for the New York City metropolitan 
area is treated in this other proposal and 
is not discussed in this notice). 


State Submission 


On July 2, 1981, the State of New York 
submitted to EPA adopted additions to 
and revisions of Title 6 of the New York 
Code of Rules and Regulations (6 
NYCRR) affecting the following Parts of 
the New York Code: 
¢ Part 200, “General Provisions,” 
© Part 201, “Permits and Certificates,” 

which addresses requirements for 

State permits to construct and 

certificates to operate, 

Part 211, “General Prohibitions,” 

which addresses cutback asphalt, 

Part 233, “Petroleum Refineries,” 

which addresses petroleum refinery 

fugitive emissions (leaks), 

Part 228, “Surface Coating Processes,” 

which addresses factory surface 

coating of flatwood paneling and 
surface coating of miscellaneous 
metal parts and products, 

Part 232, “Dry Cleaning,” which 

addresses perchloroethylene dry 

cleaning, 

Part 233, “Pharmaceutical 

Manufacturing Processes,” which 

addresses the manufacture of 

synthesized pharmaceutical products, 
and 

Part 234, “Graphic Arts,” which 

addresses graphic arts, rotogravure 

and flexography printing. 

The State also submitted a Consent 
Order dated August 19, 1981 for the only 
rubber tire manufacturing source subject 
to RACT requirements. This order was 
revised on January 29, 1982 and March 3, 
1982. 

Subsequently, on August 19, 1982 the 
State submitted propased revisions to 
Parts 200, 211, 212, 223, 228, 232, and 234. 
Public hearings on the proposed 
revisions were held during the period 
from August 31, 1982 through September 
9, 1982. 

The following is a brief summary of 
EPA's review and findings. Further 
details are available in a Technica! 
Support Document, available at the 





locations identified in the “Addresses” 
section of this notice. 

These regulations have statewide 
applicability to all nonattainment areas 
for sources with potential emissions 
exceeding 100 tons per year. However, 
for the New York City metropolitan area 
(New York City and Nassau, Suffolk, 
Rockland and Westchester Counties), 
where attainment of the ozone standard 
by December 31, 1982 has not been 
demonstrated, the regulations also apply 
to smaller sources. This approach is 
consistent with EPA policy and 
guidance. 


Adequacy 


¢ Part 200—General Provisions 


This regulation has been revised by 
modifying and adding definitions of 
terms used in other regulations and by 
including other minor changes. The 
definition of VOC has been modified by 
identifying those organic compounds 
that are being excluded from control 
because of their negligible 
photochemical reactivity. These 
revisions improve the clarity of the 
regulation and are consistent with EPA 
policy. EPA, therefore, proposes to 
approve this revision. 


¢ Part 20i—Permits and Certificates 


This regulation has been revised by 
extending from three years to five, the 
period for which certificates to operate 
remain valid. Although there are no 
specific Clean Air Act requirements 
concerning certificates to operate, EPA 
believes that SIPs should be consistent 
with current State regulations. 
Consequently, EPA is proposing to 
approve this revision. 
¢ Part 211—General Prohibitions 


The one remaining condition included 
in EPA’s previous conditional approval 
of the 1979 SIP (40 CFR 52.1674(a}(1)) 
required that the State submit either an 
acceptable justification for retaining a 
15 percent exemption for asphalt 
emulsions or an adopted revised 
regulation which corrects this 
deficiency. In response, the State has 
proposed a revision of Part 211 which 
exempts asphalt emulsions with a VOC 
content of less than 7 percent. The 
Commissioner of the New York State 
Department of Environmental 
Conservation (NYSDEC) may allow 
higher VOC content asphalt emulsions 
when it can be demonstrated that 
physical conditions exist requiring their 
use. EPA proposes to find this revision 
acceptable in fulfilling the condition. If 
the final version of the regulation is 
substantially the same as the proposed 
one, EPA will revoke its previously 
promulgated condition on approval. 


© Part 212—Process and Exhaust and/or 
Ventilation System 

This general process control 
regulation is being revised to exempt 
those source categories which are 
subject to othes,more specific, 
requirements found in other Parts of 6 
NYCRR, unless the compound(s) emitted 
are “A-rated” (i.e., would cause serious 
adverse air pollution effects). Other 
minor administrative revisions are also 
proposed. This revision is consistent 
with EPA policy; therefore, EPA 
proposes to approve it. ; 

e Part 223—Petroleum Refineries 

This regulation has been revised by 
adding Section 223.10, “Component 
Leakage.” This addition is intended to 
reduce the emissions of VOCs from 
leaking petroleum refinery equipment. It 
requires the development and operation 
of a monitoring program to check 
equipment, pipes, valves, etc. for leaks, 
and repair any identified leaking 
components. It also includes certain 
recordkeeping and reporting 
requirements. 

The regulation, as currently adopted, 
limits coverage to refinery operations 
involving “light petroleum products,” the 
definition for which is less inclusive 
than that recommended in the CTG. By 
limiting its coverage, the regulation 
constrains its ability to reduce VOC 
emissions from the facility, but does not 
significanlty reduce the cost for its 
implementation since the facility still 
must have a monitoring program. 
However, the State has proposed a 
change in the definition to make it 
inclusive of more VOCs. 

The State has also made other minor 
changes which serve to improve the 
clarity and intent of the regulation. 
Except for the current definition, this 
regulation is substantively equivalent to 
what the CTG recommends. With the 
understanding that the State will make 
its proposed change in the definition, 
EPA proposes to approve this revision. 
¢ Part 228—Surface Coating Processes 

This regulation has been revised to 
add emission limits for the source 
categories concerned with the surface 
coating of miscellaneous metal parts 
and products, and the surface coating of 
flatwood paneling. These emission 
limits are the same as those 
recommended by the applicable CTG’s. 
In addition, the revised regulation has 
exemptions which have been more 
narrowly defined. 

Finally, the State has proposed 
changes to the compliance schedule 
provisions of the regulation. The 
regulation in the presently approved SIP 
calls for compliance by May 10, 1981. 
The proposed revision to the regulation 
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requires that each affected facility 
submit a compliance schedule 
immediately after adoption of the 
regulation by the State which shows 
final compliance within six months (i.e., 
1983). Additionally, the proposed 
regulation provides for administrative 
flexibility for further extending the final 
compliance date to May 10, 1984, or later 
under certain circumstances. These 
circumstances involve technological or 
economic considerations, or changes in 
Federal compliance schedule guidelines. 
However, EPA will not honor any 
compliance date that goes beyond six 
months of adoption by the State unless 
it is first submitted as a SIP revision and 
receives prior approval from EPA. 
Approval will be based on the effects of 
the proposed compliance schedule on 
air quality and on the ability of a facility 
to comply with the regulation within six 
months. 

EPA proposes to approve this 
revision. 
© New Part 232—Dry Cleaning 


This new regulation has-been adopted 
to limit the emissions of perchloro- 
ethylene from existing dry cleaning 
facilities with annual losses of 
perchloroethylene exceeding 100 tons. In 
addition, it will apply to existing 
facilities with annual losses of less than 
100 tons in the New York City 
metropolitan area and to all new 
facilities, regardless of size, constructed 
anywhere in the State after its effective 
date. The regulation provides operating 
requirements related to diatomaceous 
earth filters, wet waste from stills, 
filtration cartridges and leaking 
components. For new facilities a carbon 
adsorption system or equivalent control 
equipment would also be required. 
Emissions from existing facilities have 
to be vented through a properly 
functioning condenser and/or carbon 
adsorption system, or equivalent control 
equipment. However, this particular 
requirement for existing facilities does 
not conform to the recommendations of 
the CTG on the “presumptive norm” for 
RACT. Included as one of the 
requirements in the definition of RACT 
is that the dryer must be vented through 
a condenser and carbon adsorption 
system, or equivalent control equipment. 

The State maintains that this 
regulation results in emission reductions 
within 5 percent of those that would be 
obtained by applying the recommended 
controls in the CTG. The State has 
submitted a demonstration to show that 
this regulation meets this 5 percent 
criteria. However, EPA has not found 
this demonstration acceptable because 
of the limited number of facilities 
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surveyed, the use of poor survey 
techniques and the use of 
unsubstantiated data in calculations. 

Additional technical studies are 
underway regarding regulation of 
perchloroethylene for dry cleaning. No 
action is being taken pending the 
completion of these studies. 
© Part 233—Pharmaceutical 

Manufacturing Processes 

This new regulation has been adopted 
to limit the emissions of VOCs from 
synthesized pharmaceutical 
manufacturing facilities. It limits the 
emissions from reactors, extractors, 
distillation operations, crystallizers, 
certrifuges, and vacuum dryers by 
specifying operating conditions for 
condensers. It limits fugitive VOC 
emissions from air dryers and exhaust 
systems. It controls emissions from 
storage tanks, transfer operations, 
centrifuges and filters, and requires 
other operational and maintenance 
procedures to minimize emissions. The 
regulation provides control 
substantively equivalent to that which 
the CTG recommends. Therefore, EPA 
proposes to approve this regulation. 
° Part 234—Graphic Arts 

This new regulation has been adopted 
to limit the emissions of VOCs from 
existing packaging rotogravure, 
publication rotogravure and 
at ge printing processes with 
potential emissions greater than 100 tons 
per year and which are located in ozone 
nonattainment areas. It is also 
applicable to all new facilities, 
regardless of size. It limits emissions 
either by requiring the use of complying 
inks or the installation of a capture 
system and air cleaning device which 
must meet a specified efficiency. The 
regulation provides control 
substantively equivalent to that which 
the CTG recommends. Therefore, EPA 
proposes to approve this regulation. 
¢ Consent Order—Rubber Tire 

Manufacturing 

The State chose to regulate its only 
rubber tire manufacturing source, 
Dunlop Tire and Rubber Corporation 
located in Buffalo, New York, through 
the use of an individually determined 
control program, based on Part 212 
requirements. This control program was 
formalized in the Consent Order 
originally dated August 19, 1981 and 
subsequently modified on January 29, 
1982 and March 3, 1982. Based on the 
information submitted, EPA has made a 
determination that this control program 
represents RACT. EPA proposes to 
approve this Consent Order as fulfilling 
the requirement to control the emissions 
from the rubber tire manufacturing 
source Category. 


Proposed Action: EPA’s review of the 
material submitted indicates that these 
proposed revisions to the New York SIP 
will be approvable provided that the 
State submits final versions of its 
regulations which are substantially the 
same as the versions proposed. In the 
interest of expediting federal review, 
EPA is proposing approval of this SIP 
revision now, before submission to EPA 
of the final regulations by the State. EPA 
refers to this procedure as “parallel 
processing.” If the regulations submitted 
by the State are substantively changed, 
EPA will evaluate those changes and 
publish a revised notice of proposed 
rulemaking, Alternatively, if no 
substantive changes occur as a result of 
the State’s public review process, EPA 
will take final reulemaking action on 
today’s proposal after it is adopted by 
the State. 

EPA is soliciting comments on the 
State’s submission and on the proposed 
approval of these regulations as a 
revision to the New York SIP. The 
Administrator's decision to approve or 
disapprove this submission will be 
based upon the comments received and 
on whether the SIP revision meets the 
requirements of Section 110 and Part D 
of the Ciean Air Act and 40 CFR Part 51. 

Pursuant to the provisions of 5 U.S.C. 
Section 605(b) the Administrator has 
certified that SIP approvals under 
Sections 110 and 172 of the Clean Air 
Act will not have a significant economic 
impact on a substantial number of small 
entities (46 FR 8709; January 27, 1981). 
The attached rule, if promulgated, 
consititutes a SIP approval under 
Section 110 and 172 within the terms of 
the January 27 certification. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 

oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 
(Sections 110, 172, and 301 of the Clean Air 
Act, as amended (42 U.S.C. 7410, 7472, and 
7601)) 

Dated: November 30, 1982. 

Jacqueline E. Schafer, 

Regional Administrator Environmental 
Protection Agency. 

{FR Doo. 83-2450 Filed 2-2-83; 6:45 am] 

BILLING CODE 6580-50-M 


40 CFR Part 52 
[A-2-FRL 2262-3] 
Approval and 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to 
disapprove a State implementation Plan 
revision request from the State of New 
York because it does not meet Clean Air 
Act requirements. The State’s submittal 
was prepared in response to 
nonattainment area planning 
requirements under Part D of the Clean 
Air Act. The measures in the State 
submittal were developed to attain the 
National Ambient Air Quality Standards 
for ozone and carbon monoxide (CO) in 
the City of New York and in Nassau, 
Suffolk, Westchester and Rockland 
Counties. Disapproval of the New York 
submittal would continue the 
moritorium on the construction of 
certain major air pollution sources and 
may result in restrictions on Federal 
funding. 

DATE: EPA must receive your comments 
on or before March 21, 1983. 


aAppresses: All comments should be 
addressed to: Jacqueline E. Schafer, 
Regional Administrator, Environmental 
Protection Agency, Region II Office, 
Jacob K. Javits Federal Building, 26 
Federal Plaza, New York, New York 
10278. 

Copies of the proposed revision are 
available for public inspection during 
normal business hours at: 
Environmental Protection Agency, 

Region II, Air Programs Branch, Jacob 

K, Javits Federal Building, 26 Federal 

Plaza, Room 1005, New York, New 

York 10278 
New York State, Department of 

Environmental Conservation, 50 Wolf 

Road, Albany, New York 12233 
New York State, Department of 

Environmental Conservation, Region 

1, State University of New York, 

Building 40, Stony Brook, New York 

11790 
New York State, Department of 

Environmental Conservation, Region 

2, Two World Trade Center, New 

York, New York 10047 
New York State, Department of 

Environmental Conservation, Region 

3, 202 Mamaroneck Avenue, White 

Plains, New York 10601 


FOR PURTHER INFORMATION CONTACT: 
William 8. Baker, Chief, Air Programs 





Branch, Environmental Protection 
Agency, Region II, Jacob K. Javits 
Federal Building, 26 Federal Plaza, ~ 
Room 1005, New York, New York 10278, 
(212) 264-2517. 

SUPPLEMENTARY INFORMATION: 


L Introduction 


A. Clean Air Act Requirements 


The Clean Air Act Amendments of 
1977 added a new Part D to Title I of the 
Act. Under this Part, each state had to 
revise its State Implementation Plan 
(SIP) for all areas within the state which 
were not attaining a National Ambient 
Air Quality Standard. These revisions 
were to be submitted to the 
Environmental Protection Agency (EPA) 
by January 1, 1979 and had to provide 
for attainment of the contravened 
standard by December 31, 1982. 
However, if a state could demonstrate 
that it was unable to attain either the 
ozone or CO standard by December 31, 
1982 despite the implementation of 
“reasonably available measures,” an 
extension up to December 31, 1987 could 
be granted by EPA. States receiving 
such an extension were to submit by 
July 1, 1982 a second SIP revision 
providing for attainment by the 
approved attainment date and 
complying with all of the Part D 
requirements. 

On January 22, 1981 (46 FR 7182), EPA 
published criteria for reviewing these 
revisions. These supplemented a 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 20372). 
EPA also published four additional 
notices supplementing the General 
Preamble: July 2, 1979 (44 FR 38583); 
August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and 
November 23, 1979 (44 FR 67182). 


B. New York State Implementation Plan 


In May 1979 the State of New York 
submitted a SIP revision for its ozone 
and CO nonattainment areas in the New 
York Ci‘y metropolitan area (the City of 
New York, and Nassau, Suffolk, 
Westchester and Rockland Counties). In 
this submittal the State requested and 
EPA approved an extension to the 
attainment date for ozone and CO 
standards until December 31, 1987. EPA 
conditionally approved the initial SIP 
revision on May 21, 1980 (45 FR 33981). 
In addition, the State subsequently 
satisfied several of the conditions on 
EPA approval {July 1, 1980 (45 FR 44273); 
January 27, 1981 (46 FR 8477); and May 
26, 1981 (46 FR 28155)]. However, two 
conditions on EPA’s approval of the 
1979 SIP remain outstanding (40 CFR 
52.1674 {a)(1) and (f)(2)). These relate to 


the control of cutback asphalt and to the 
development of an emissions inventory 
for volatile organic compounds (VOCs). 
Both these conditions are addressed in 
the State’s current submittal. 

On July 1, 1982 the Commissioner of 
the New York State Department of 
Environmental Conservation (NYSDEC) 
transmitted a 1982 SIP revision request 
to EPA. Supplementary information was 
also submitted by the Director of the 
Division of Air, NYSDEC in an August 3, 
1982 letter. Public hearings on the 
State’s submittal were held on June 2, 3, 
and 8, 1982. 


C. General Findings 


EPA finds that the SIP does not 
provide for attainment of the ozone or 
CO standards by December 31, 1987. 
Consequently, it also does not provide 
for reasonable further progress towards 
attainment. The SIP also does not 
include commitments to implement all 
reasonably available control measures 
nor does it contain all needed schedules 
for the evaluation and adoption of such 
measures. Thus, EPA proposes to 
disapprove both the ozone and CO 
portions of the SIP. 

However, EPA has found that its 
earlier condition relating to the 
development of a VOC emissions 
inventory [40 CFR 52.1674(f}(2)] has been 
met by the State’s submittal. Therefore, 
today’s notice also proposes to revoke 
this condition. The remaining condition, 
relating to the control of cutback 
asphalt, is treated in a separate proposal 
also published in today’s issue of the 
Federal Register. 

The following review of the SIP, 
including the supplementary 
information, is divided into three main 
discussions: 
¢ The ozone attainment program. 
¢ The CO attainment program. 
¢ Additional requirements, including 

basic transportation needs, 

conformity of federal actions, and 
consultation with state and local 
officials. 


This review is based on the provisions ° 


of Part D of the Clean Air Act, the 
January 22, 1981 criteria, and other EPA 
policy guidance. A more detailed review 
of the SIP and a justification of EPA's 
proposed rulemaking action is available 
in a Technical Support Document 
available at the locations identified in 
the “ADDRESSES” section of today's 
notice. 


Il. Ozone 


A. Background and Summary 


Under Section 107(d) of the Clean Air 
Act the entire New York City 
metropolitan area has been designated 
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as not attaining the National Ambient 
Air Quality Standard for ozone. Based 
on an air quality modeling analysis, it 
was determined that a 60 percent 
reduction in 1980 emissions of VOCs 
will be needed to attain the ozone 
standard. The SIP’s program for new 
VOC control measures combined with 
existing measures will provide for a 41 
percent reduction in VOC emissions, 
less than the 60 percent reduction 
needed for attainment by 1987. 


B. Emission Inveniories 


The SIP must contain emission 
inventories for VOCs and nitrogen 
oxides (NO,) of sufficient quality to 
support at least a Level II City-Specific 
Empirical Kinetic Modeling Approach 
(EKMA). In addition, as a condition on 
its approval of the 1979 SIP (45 FR 33993; 
May 21, 1980) EPA required the State to 
submit by January 1, 1981 an adequate 
VOC emissions inventory for the New 
York City metropolitan area. 

The SIP presents inventories for VOC 
and NO, emissions in the New York 
City metropolitan area. Total VOC 
emissions for the years 1980, 1987 and 
other selected years through 2000 are 
provided. For 1987, two inventories are 
presented; the first is based on the 
implementation of control measures in 
existence prior to the current SIP 
revision and the second is based on 
implementation of measures contained 
in this current SIP revision. Emissions 
are presented for each major source 
category. Since the SIP does not contain 
any new NO, control measures, only 
one NO, inventory is presented for the 
years 1980 and 1987. 

The inventories are accurate, 
comprehensive, and consistent with 
EPA guidance and policy requirements. 
EPA finds the emission inventories to be 
adequate and approvable. Therefore, 
EPA is proposing to revoke this 
condition on approval of the 1979 SIP as 
found at 40 CFR 52.1674(f)(2). 


C. Modeling and Monitoring 


The SIP must contain an ozone 
modeling analysis using an EPA 
approved model for purposes of 
determining the reduction in VOC 
emissions needed to attain the ozone 
standard. To insure consistency among 
the states having to demonstrate 
attainment by 1987, EPA encouraged 
each state to use City-Specific EKMA. 

The New York SIP provides an 
analysis of the ozone problem in the 
entire three-state region of the New 
York City metropolitan area, the New 
Jersey-New York-Connecticut Air 
Quality Control Region. The State 
applied the City-Specific EKMA model 
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using air quality data collected in 1980 
at Bridgeport, Connecticut (which had 
‘the highest observed ozone 
concentration in the region). This 
yielded a prediction that a 60 percent 
reduction in 1980 VOC emissions is 
required for all of the New Jersey-New 
York-Connecticut Air Quality Control 
Region to attain the ozone standard by 
1987. 

However, in its SIP the State chose to 
reject this result because it claims that 
the Bridgeport monitoring site is not 
representative of human exposure. 
Instead, the State used an unspecified 
“highest remaining” Connecticut 
monitoring site. Using this site, the SIP 
notes that only a 58 percent VOC 
emission reduction is necessary for 
attainment of the ozone standard. In 
addition, the State views the use of the 
EKMA model as a “preliminary step for 
determining the relationship between 
emissions of VOC and ozone air 
quality.” The State will not commit to 
further measures until a photochemical 
model is developed which it finds to be 
acceptable. 

EPA finds the modeling analysis and 
the predicted reduction of 60 percent to 
be accurate and consistent with EPA 
guidelines and policy. Also, based on 
comparisons with observed ozone data, 
EPA believes that the EKMA model is a 
reliable predictor of ozone 
concentrations. In addition, EPA 
believes tha Bridgeport monitoring site 
is properly located for determining the 
needed emission reduction. The 
monitoring site, located along the harbor 
of Bridgeport, is indicative of the 
concentrations affecting the adjacent 
urbanized area of Bridgeport. In 
addition, the monitoring site meets all 
EPA siting criteria for an ozone monitor. 

The State has provided no technical 
basis for eliminating the monitoring data 
from the Bridgeport site. Therefore, the 
State's rejection of the Bridgeport 
monitoring site is not acceptable and the 
modeling analysis, including the 
determination of 58 percent as being the 
needed emission reduction, is 
unapprovable. 


D. Stationary Source Controls 


The State must adopt reasonably 
available control technology (RACT) for: 
¢ All sources of VOCs covered by an 

EPA Control Technique Guideline 

(CTG) document, and 
¢ All remaining “major” stationary 

sources of VOCs with the potential to 

emit more than 100 tons per year. 

In addition, because controls on these 
source categories are not adequate for 
the attainment of the ozone standard, 
the State must consider additional 


control measures so as to provide for 
attainment. 

EPA requires that the SIP either 
include legally enforceable regulations 
for source categories for which the 
“presumptive norm” has been 
determined y a CTG, or documentation 
of the State’s determination that its 
required level of control represents 
RACT for each of the CTG source 
categories. 

1. Set | CTG. Provisions for the control 
of Set I CTG source categories were 
previously provided in the 1979 SIP and 
subsequent submittals. The State also 
submitted a proposed revision to Part 
211, “General Prohibition,” of Title 6 of 
the New York Code of Rules and 
Regulations (6 NYCRR) which lowers 
the allowable VOC content of asphalt 
emulsions to less than 7 percent. With 
the exception of Part 211, was which 
conditionally approved, all other State 
regulations conform to the 
recommendations of the Set 1 CTG'’s and 
were approved by EPA on May 21, 1980 
and July 1, 1980 (45 FR 33981, and 45 FR 
44273, respectively). 

The proposed revision to Part 211 
conforms to the applicable CTG 
recommendations and EPA guidance 
and therefore is adequate and 
approvable provided that the adopted 
regulation is substantially the same as 
the proposed revision. This regulatory 
revision is discussed in greater detail in 
a separate proposal appearing in today’s 
issue of the Federal , 

2. CTG Set II. On July 2, 1982 the State 
submitted regulations which it has 
adopted for certain Set II CTG source 
categories. Also, proposed revisions to 
these regulations were submitted on 
August 19, 1982. The following 
regulations control, on a statewide 
basis, all the Set II CTG source 
categories except for “Leaks from 
Gasoline Tank Trucks and Vapor 
Collection System,” and “Petroleum 
Liquid Storage in External Floating Roof 
Tanks.” The regulations included: 
¢ Part 223, “Petroleum Refineries,” 

which addresses petroleum refinery 

fugitive emissions (leaks), 

Part 228, “Surface Coating Processes,” 

which addresses factory surface 

coating of flatwood paneling and 
surface coating of miscellaneous 
metal parts and products, 

Part 232, “Dry Cleaning,” which 

addresses perchloroethylene dry 

cleaning, 

Part 233, “Pharmaceutical 

Manufacturing Processes,” which 

addresses the manufacture of 

synthesized pharmaceutical products, 
and 
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° Part 234, “Graphic Arts,” which 
addresses graphic arts, rotogravure 
and flexography printing. 

The State also submitted a Consent 
Order requiring RACT to be used at the 
only rubber tire manufacturing source 
within the State. 

In a separate notice appearing in 
today’s issue of the Federal 
EPA proposes to find four of these five 
regulations of the New York Code, 
which control a majority of the CTG Set 
II source categories, to be approvable as 
a part of the SIP. With the exception of 
Part 232, “Dry Cleaning,” these 
regulations, as proposed for 
modification by the State, provide for 
RACT on the affected source categories. 

For the purpose of meeting the RACT 
requirements of the Clean Air Act, the 
proposed and adopted regulations 
submitted on July 2 and August 19, 1962 
and the submitted Consent Order are 
adequate in controlling six of the nine 
CTG Set II source categories. Part 232, 
“Dry Cleaning” is not fully acceptable 
for the perchloroethylene dry cleaning 
source category. Additional technical 
studies are underway regarding 
regulation of perchloroethylene for dry 
cleaning. No action is being taken 
pending the completion of these studies. 
Also, the SIP does not contain adopted 
regulations or a commitment, with a 
schedule, to adopt the two missing CTG 
Set II source categories (“Leaks from 
Gasoline Tank Trucks and Vapor 
Collection System,” and “Petroleum 
Liquid Storage in External Floating Roof 
Tanks”). Consequently, EPA finds the 
State's program for control of Set II CTG 
sources, with the exception of the four 
regulations being proposed for approval 
in a separate rulemaking action, to be 
incomplete and, therefore, 
unapprovable. 

3. CTG Set III. The SIP contains a 
commitment to adopt regulations for any 
source category for which EPA identifies 
RACT through the future issuance of a 
CTG. This is a sufficient commitment to 
satisfy the requirements of EPA policy. 

4. Major Sources. The SIP includes a 
discussion of the State’s control program 
for major sources. Major sources are 
controlled by regulations specific to the 
source, by the generic regulation Part 
212, “Process and Exhaust and/or 
Ventilation System,” or by future 
regulations to be developed for CTG Set 
III source categories. 

The control program for major sources 
is adequate to meet the requirements of 
EPA policy and guidance provided that 
any variance issued by the State from a 
regulation’s normal control requirements 
and/or variance from a “B” rating under 
Part 212 requiring 90 percent or greater 





control must first be submitted and 
approved by EPA as a SIP revision. EPA 
finds the State's control program for 
major sources to be approvable. 

§. Additional Controls. The SIP 
contains a commitment to change from 
“D” to “B” the environmental rating of 
those VOC sources emitting over ten 
pounds per hour which are subject to 
Part 212. While EPA agrees that this 
change would result in additional VOC 
emission reductions beyond those 
currently obtainable, a shedule for 
implementing this rerating strategy is 
not contained in the SIP. 

The SIP contains a commitment to 
adopt State !I vapor controls at gasoline 
stations sfter such time as EPA 
publishes a CTG for this source 
category. This will also result in 
additional emission reductions. 
However, again the SIP does not contain 
an implementation schedule for this 
measure. 

Other additional control measures are 
discussed in the SIP, but reductions are 
claimed to occr after 1987 and to be 
dependent on technological advances 
and breakthroughs rather than on State 
action. Consequently, the reductions 
will not benefit the State’s control 
program to provide for attainment by 
1987. Further, such a reliance on VOC 
control measures, which have not been 
committed to by those responsible for 
their implementation, cannot be found 
approvable as a part of the SIP. 

In general the SIP fails to commit to 
adequate additional stationary source 
control measures. Those that are 
contained in the SIP are inadequate 
because of their lack of implementation 
schedules. Therefore, the State's 
program of additional controls has been 
found to be unapprovable. 


E. Mobile Source Controls 


1. Light Duty Vehicle Inspection and 
Maintenance (I/M). The SIP must 
include regulations for implementing an 
I/M program that provides the minimum 
requirements for emission reduction, 
and commitments to other needed I/M 
program elements. 

EPA evaluated and acted on the 
State's current I/M program in its May 
21, 1980 Federal Register notice (45 FR 
33981) concerning the 1979 New York 
SIP. The State’s light duty vehicle I/M 
program began operation with 
mandatory inspection, and voluntary 
maintenance in January 1981; mandatory 
maintenance began in January 1982. The 
I/M program calls for a 10 percent 
stringency factor, (i.e., 10 percent of the 
vehicles taking the test in the first year 
would not be expected to pass their 


initial inspection). 


In its 1982 SIP the State has 
committed to increase the stringency 
factor of its program to 20 percent 
beginning in January 1984. Such a 
program achieves the minimum emission 
reduction that is required and is 
approvable. 

2. Taxicab I/M. An 1/M program for 
medallion taxicabs was previously 
established and included in the SIP (40 
CFR 50.1670(c)(46)(i)), and will be 
continued. 

The program began in 1977 and is 
conducted jointly by the New York City 
Taxi and Limousine Commission and 
the New York City Department of 
Environmental Protection. Inspections 
are performed three times a year. The 
program currently uses a garage 
inspection station system with field 
monitoring. By early 1983, the inspection 
station system will be centralized at 
facilities operated by the City of New 
York. 

EPA finds the State’s I/M program for 
medallion taxicabs to be adequate and 
approvable. 

3. Heavy Duty Vehicles. The SIP 
currently contains a program for the 
control of heavy duty vehicles (40 CFR 
52.1670(c)(46)(i)). 

Based upon a study it conducted, the 
State has found that the retrofit of heavy 
duty tracks with catalytic converters 
and the mandatory maintenance of 
these vehicles is not reasonably 
available. However, the study did find 
that the establishment of an 1/M 
program for heavy duty trucks and tax 
incentives to promote the purchase of 
newer, less polluting vehicles is 
promising. If, after further study, heavy 
duty truck I/M and/or tax incentives are 
found to be reasonably avilable, the 
State will commit to their 
implementation. 

A preliminary determination of the 
reasonableness of a heavy duty I/M was 
to be completed by October 1982. A final 
analysis of feasibility will be completed 
by February 1983. If found feasible, a 
heavy duty I/M program would begin in 
January 1984. The State is committed to 
work with other public agencies to study 
the feasibility of tax incentives and will 
adopt them to the extent possible. 

EPA finds the State’s program for the 
further development of heavy duty truck 
measures to be adequate and 
approvable. 


F. Transportation Control Measures 


The SIP must contain all reasonably 
available transportation control 
measures and packages of measures. 
Categories of such measures are 
identified in Section 108(f) of the Clean 
Air Act. The State’s analysis of 
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transportation control measures is 
described in the SIP. 

County and city governments have 
found some transportation measures to 
be reasonably available,-and have 
committed to their implementation. The 
SIP, however, does not provide 
commitments to adopt any 
transportation control measures for the 
reduction of VOC emissions. The State 
bases this decision on its assertion that 
transportation control measures have a 
limited ability to reduce VOC emissions. 

EPA agrees that the implementation of 
transportation control measures will not 
contribute significantly to the VOC 
emission reductions necessary for 
attainment. However, the State is 
required to adopt all measures that are 
reasonably available and to consider 
adopting additional controls, since the 
minimum control measures required for 
inclusion in the SIP are not sufficient to 
attain the ozone standard. Since 
transportation control measures 
developed by city and county 
governments were found by them to be 
reasonably available and could be used 
to produce some additional emission 
reductions, the State should have 
included at least these in its ozone 
control program. ‘ 

EPA finds the State’s absence of a 
commitment to transportation control 
measures to be inadequate and 
unapprovable. 


G. Reasonable Further Progress 


The State’s efforts to demonstrate 
reasonable further progress towards 
attainment of the ozone standard are 
described in the SIP. Since the ozone 
standard will not be met by 1987, the 
States does not present an adequate 
demonstration of reasonable further 
progress. This is due to the inability of 
the State’s control program to achieve 
the needed VOC emission reductions for 
each year between 1980 and 1987. EPA 
finds the State’s demonstration of 
reasonable further progress to be 
inadequate and unapprovable. 


H. Attainment Demonstration 


The SIP must demonstrate that the 
ozone standard will be attained no later 
than 1987 through the adoption and 
implementation of the committed control 
measures. The State's control program 
does not demonstrate attainment of the 
ozone standard by 1987; rather it 
commits to attain the standard by 2000. 
Therefore, the State’s demonstration of 
attainment for ozone is inadequate and 
unapprovable. 
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fl. Carbon Monoxide 
A. Background 


The areas that have been designated 
under Section107(d) of the Clean Air Act 
as nonattainment for CO are: 

* The City of New York except for the 
northwestern part of Staten Island, 

* The part of Nassau County east of the 
New York City border, south of the 
Long Island Expressway, west of the 
Oyster Bay Expressway and north of 
the Southern State Parkway, and 

¢ The Cities of Yonkers and Mount 
Vernon. 

Since 1980 the State has been 
conducting a monitoring and modeling 
study to identify CO hot spots in the 
New York City metropolitan area. 
However, the study has yet to be 
completed. Therefore, the SIP identifies 
only two known hot spots. Any 
determination of additional hot spots 
and of the emission reductions 
necessary for attainment must await the 
completion of the study. Although the I/ 
M program contained in the SIP 
provides for improvement of the hot spot 
problems, the SIP contains no additional 
control measures, no demonstration of 
attainment, nor a commitment to attain 
the standard. Therefore, as it now 
stands, the New York SIP for attainment 
of the CO standard in the New York 
City metropolitan area is unapprovable. 


IV. Other Requirements 


A. Basic Transportation Needs (BTNs) ° 


As required by Sections 110(a)}(3)(D) 
and 110{c)(5)(B) of the Clean Air Act, the 
SIP must include comprehensive public 
transportation measures to meet BTNs. 
This should be accompanied by a 
demonstration that the measures 
provide for emission reductions 
equivalent to the reductions which were 
expected to be achieved from an earlier 
strategy to toll the East and Harlem 
River crossings. 

The SIP includes a discussion of 
BTNs. The State has determined that 
BTNs, as defined by the State, are met 
in the New York City metropolitan area. 
The State defines BTNs as being the 
level of transit and paratransit service 
needed to sustain the public's mobility 
when the SIP imposes measures that 
restrict automobile use. Since the SIP 
does not contain any measures which 
are expected to restrict mobility, 
according to the State's definition BTNs 
are being met and the SIP does not need 
to include a BTNs program. Though the 
SIP does not commit to a BTNs program, 
major ongoing efforts to rehabilitate and 
improve the public transit system are 
described. 


Using the State's oe , BTNs are 


However, since transportation control 
measures might be needed to attain the 
ozone and CO standards, this 
conclusion will neet to be reconsidered 
by the State at such time as additional 
transportation control measures are 
identified, evaluated and adopted. 

Even accepting the State's definition 
of BTNs, the SIP does not provide and 
analysis and demonstration that its 
public transportation measures provided 
for emission reductions equivalent to the 
reductions which were expected to be 
achieved from tolling the East and 
Harlem River crossing. Therefore, EPA 
finds the demonstration of meeting 
BTNs to be not fully adequate and thus 
unapprovable. 


B. Conformity of Federal Actions 


In preparing the SIP, State and local 
governments must identify, to the extent 
possible, the direct and indirect 
emissions associated with major Federal 
actions, including the award of grants 
for wastewater treatment facilities. For 
transportation actions the SIP must 
contain administrative and technical 
procedures and agency responsibilities 
for ensuring the conformity with the SIP 
of transportation plans, programs, and 
projects. 

The SIP includes a discussion of the 
procedures whereby transportation 
plans, programs, and projects are 
reviewed for their conformity with the 
SIP and for their effect on air quality. 
However, due to the demise of the Tri- 
State Regional Planning Commission, 
which was the Metropolitan Planning 
Organization for the New York City 
metropolitan area, it is not clear if 
previously adopted conformity 
procedures will be continued. This issue 
should be clarified. However, this 
discussion was not included. The SIP 
should also discuss the procedures to 
assess the emission impacts of other 
major Federal actions. 

EPA finds this element to be 
inadequate and unapprovable. 


C. Consultation With State and Local 
Officials 

The SIP must demonstrate that it was 
developed by a process which allowed 
for consultation with local governments, 
organizations of local officials, and 
Federal land managers. 

A discussion of consultation and 
public participation activities is 
presented in the SIP. In addition the SIP 
describes commitments to future 
consultation and public participation 
activities. 
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EPA finds that the program of 
consultation and public participation 
described in the SIP was extensive 
enough to assure that local government 
and local officials participated in its 
development. Therefore, EPA finds that 
the State’s consultation program is 
adequate and approvable. 

V. Findings 

Based on the above information, EPA 
is proposing to disapprove the proposed 
1982 New York SIP for attainment of the 
ozone and CO standards in the New 
York City metropolitan area. However, 
EPA is also proposing to revoke one of 
its conditions for approving the 1979 SIP, 
promulgated at 40 CFR 52.1674(f}(2). 

The Administrator's decision to 
approve or disapprove the SIP is based 
on whether it meets the requirements of 
Sections 110(a)(2)(A}-{K) and 110{a\{3) 
of the Clean Air Act, as amended, and 
EPA regulations in 40 CFR Part 51. 

If the major deficiencies discussed 
(Sections Il, Il, and IV of this notice) are 
not remedied before EPA takes final 
action, EPA will be required to 
disapprove New York's revision to its 
SIP. Under Section 110{a)(2){f), Section 
172(a) and 40 CFR 52.24 (1981), 
disapproval would continue the existing 
moratorium on the construction and 
modification of major stationary sources 
of ozone in the nonattainment areas to 
which this SIP applies. 

Disapproval may also result in 
restrictions on federal funding pursuan 
to Sections 176({a) and 316({b) of the 
Clean Air Act. Under Section 178{a), 
EPA and the U.S. Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment area 
where transportation controls measures 
are necessary for attainment and where 
EPA finds that a State has not 
submitted, or made reasonable efforts to 
submit, a SIP meeting the requirements 
of Section 172. Under Section 316{b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

EPA will publish a separate notice of 
proposed rulemaking and provide an 
opportunity for comment before 
imposing either of these funding 
restrictions. For more information on the 
scope of the restrictions and the 
procedures EPA will follow, see 45 FR 
24692, April 10, 1980 {air quality 
planning and transportation grants) and 
45 FR 53382, August 11, 1980 (sewage 
treatment grants). 

Interested persons are invited to 
comment on any element of the subject 
revision and on whether or not the 
proposed New York SIP revision meets 
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Clean Air Act requirements. Comments 
received on or before March 18, 1983, 
will be considered in EPA's final 
decision. All comments received will be 
available for inspection at the Region II 
office of EPA at 26 Federal Plaza, Room 
1005, New York, New York 10278. 
Under Executive Order 12291, today’s 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA, and any 
EPA response, are available for public 
information at the locations listed in the 
“Addresses” section of this notice. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations. 

(Section 110{a) and 301(a) of the Clean Air 
Act, as amended (42 USC 7410{a) and 7601(a) 

Dated: November 30, 1982. 

Jacqueline E. Schafer, 
Regional Administrator. 

[FR Doc. 83-2454 Filed 2-2-83; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-2-FRL 2262-4] 


Plane; New Jersey; 
1982 Ozone and Carbon Monoxide 
Attainment Plan 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed Rule. 


SUMMARY: This document proposes 
approval of a draft revision to the New 
Jersey State Implementation Plan (SIP) 
submitted by the New Jersey 
Department of Environmental Protection 
(NJDEP) on October 8, 1982. Specifically, 
the State’s proposed SIP revision 
consists of regulations, schedules and 
programs to control the emission of 
volatile organic compounds through 
stationary source control measures, 
vehicle inspection amd maintenance 
and transportation control measures. 
The State has agreed to submit detailed 
schedules for certain extraordinary 
measures before EPA takes final 
approval action. The SIP also contains 
regulations, schedules and programs to 
control the emission of carbon 
monoxide through vehicle inspection 
and maintenance and transportation 
control measures. The SIP provides for 
attainment of both the ozone and carbon 
monoxide standards by December 31 
1987. 


Public hearings on this proposed 
revision to the New Jersey SIP were held 
by NJDEP on October 14, 19 and 20, 
1982. Concurrent with the State's 
adoption process, EPA is proposing to 
approve the New Jersey SIP revision 
request contingent upon its final 
adoption by New Jersey in a 
substantially unchanged form. This 
concurent review, which EPA refers to 
as “parallel processing,” is designed to 
expedite EPA action. 

DATE: EPA must receive comments on or 
before March 21, 1983. 

ADDRESSES: All comments should be 
addressed to: Jacqueline E. Schafer, 
Regional Administrator, Environmental 
Protection Agency, Region II Office, 
Jacob K. Javits Federal Building, 26 
Federal Plaza, New York, New York 
10278. 

Copies of the proposed revision are 
available for public inspection during 
normal business hours at: 
Environmental Protection Agency, 

Region II, Jacob K. Javits Federal 

Building, 26 Federal Plaza, Room 1005, 

New York, New York 10278 
New Jersey Department of 

Environmental Protection, Labor and 

Industry Building, John Fitch Plaza, 

Trenton, New Jersey 08625 


FOR FURTHER INFORMATION CONTACT: 
William S. Baker, Chief, Air Programs 
Branch, Environmental Protection 
Agency, Region II, Jacob K. Javits 
Federal Building, 26 Federal Plaza, 
Room 1005, New York, New York 10278 
(212) 264-2517. 


SUPPLEMENTARY INFORMATION: 


I. Background 


A. Clean Air Act Requirements 


The Clean Air Act Amendments of 
1977 added a new Part D to Title I of the 
Act. Under this Part, each state had to 
revise its State Implementation Plan 
(SIP) for all areas within the state which 
were not attaining a national ambient 
air quality standard. These revisions 
were to be submitted to the 
Environmental Protection Agency (EPA) 
by January 1, 1979 and had to provide 
for attainment of the contravened 
standard by December 31, 1982. 
However, if a state could demonstrate 
that it was unable to attain either the 
ozone or carbon monoxide (CO) 
standards by December 31, 1982 despite 
the implementation of “reasonable 
available measures” an extension up to 
December 31, 1987 could be granted by 
EPA. States receiving such an extension 
were to submit by July 1, 1982 another 
SIP revision providing for attainment by 
the approved attainment date and 


Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Proposed Rules 


complying with all of the Part D 
requirements. 

On January 22, 1981 (46 FR 7182), EPA 
published criteria for reviewing these 
revisions. These supplemented a 
“General Preamble” for SIP revisions for 
nonattainment areas, which was 
published on April 4, 1979 (44 FR 20372). 
EPA also published four additional 
notices supplementing its General 
Preamble: July 2, 1979 (44 FR 38583); 
August 28, 1979 (44 FR 50371); 
September 17, 1979 (44 FR 53761); and 
November 23, 1979 (44 FR 67182). 


B. New Jersey State Implementation 
Plan 


The State of New Jersey submitted an 
initial SIP revision for the State’s ozone 
and CO nonattainment areas on 
December 29, 1978. In this document the 
State requested that EPA extend the 
date for the attainment of the ozone and 
CO standards until December 31, 1987. 
EPA approved this SIP revision on 
March 11, 1980 (45 FR-15531). 

On October 8, 1982 the Commissioner 
of the New Jersey Department of 
Environmental Protection (NJDEP) 
submitted to EPA a draft of the State's 
1982 SIP revision. Also, on November 23, 
1982, the Director of the Division of Air 
and Noise Quality, NJDEP, submitted 
supplementary information. Public 
hearings on the draft were held by the 
State on October 14, 19, and 20, 1982. 
However, because it has not yet been 
submitted to EPA in final form, EPA is 
processing this draft SIP in parallel with 
the State’s public review period. This is 
being done in order to reduce the time 
required for EPA action. It should be 
noted that EPA’s final action on the New 
Jersey SIP is dependent on its analysis 
of the comments EPA receives during 
the public comment period established 
by this notice and on the contents of the 
SIP as ultimately adopted by the 
Governor of New Jersey. 

This Federal Register notice provides 
the results of EPA’s review of the draft 
New Jersey SIP revision. Additional 
discussion of this submittal, EPA's 
review criteria and the results of EPA's 
review are contained in a Technical 
Support Document which is available 
for public inspection at the locations 
identified in the “Addresses” section of 
today’s notice. 


Il. Ozone 
A. Background 


Under Section 107(d) of the Clean Air 
Act the entire State of New Jersey has 
been designated as not attaining the 
national ambient air quality standard 
for ozone. The volatile organic 
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- reductions must use an EPA 


compound (VOC) reductions needed to 
attain the ozone standard in the State's 
four Air Quality Control Regions 
(AQCRs) are identified in the SIP as 


The SIP provides for attainment of the 
ozone standard by December 31, 1987 
through the continued implementation of 
existing control measures and through 
the development and implementation of 
“additional” and “extraordinary” 
control measures. These measures and 
the Federal Motor Vehicle Control 
Program (FMVCP) provide for 
reasonable further progress towards 
attainment of the ozone standard. 


B. Emission Inventories 


The SIP must contain emission 
inventories for VOCs and oxides of 
nitrogen (NO,) of sufficient quality to 


support at least a Level Ill City-specific © 


Empirical Kinetic Modeling Approach 


The SIP contains comprehensive 
emission inventories for VOC and NO, 
which include 1980 and 1987 emissions, 
with and without the implementation of 
the additional and extraordinary control 
measures. The VOC and NO, 
inventories presented in the SIP 
adequately address EPA's emission 
inventory criteria. However, some 
additional detail would be desirable in 
the 1987 inventories. 

This need results from the fact that 
the extraordinary measures are not yet 
fully developed and information on the 
projected 1987 emissions of the affected 
sources is not available. The State will 
update this part of the inventory in 
developing the necessary extraordinary 
measures. The State has committed to 
submitting a more detailed schedule for 
the extraordinary measures before EPA 
takes final approval action on the SIP. 
Completing the update of the emission 
inventory will be one of the milestones 
in the schedule. Based on the State's 
commitment, EPA finds that, subject to 
the satisfaction of the commitment, the 
emissions inventories presented in the 
SIP would be approvable. 


C. Modeling and Monitoring 


EPA requires that the monitoring of 
ambient concentrations be sufficient to 
support the SIP’s modeling analysis. 
Moreover, the modeling analysis to 
determine the needed VOC emission 


approved 
technique. The analysis contained in the 
SIP was based on an EPA approved 
model (City-specific EKMA) and 
considered: 
¢ Ozone concentrations, upwind and 
downwind of the AQCRs, 
© The ratio of ambient concentrations of 
NO, to VOC, and 
* Various meteorological parameters 
(e.g., mixing heights, solar radiation). 
Consequently, the SIP adequately 
addresses EPA's ozone modeling and 
monitoring criteria and EPA finds the 
State's analysis to be approvable. 


D. Stationary Source Controls 


1. CTG Set I and Ii Sources. The SIP 
must contain a program for 
implementing reasonably available 
control technology (RACT) for all 
sources of VOCs covered by an EPA Set 
I or II Control Technique Guideline 
(CTG). 

a. Set I: Set 1 CTG source categories 
were adequately regulated by an 
October 17, 1979 revision of Subchapter 
16, “Control and Prohibition of Air 
Pollution by Volatile Organic 
Substances,” Title 7, Chapter 27 of the 
New Jersey Administrative Code (NJAC 
7:27-16 et seq) which was approved by 
EPA on March 11, 1980 (45 FR 15542). 

The State again revised Subchapter 16 
on December 31, 1981. This revision 
eliminated those compliance schedules 
and final compliance dates which New 
Jersey had adopted for Set I CTG 
sources. This action was taken because 
all such sources should now be in 
compliance with State requirements or 
on an approved compliance schedule. 
For any source not in compliance, the 
State is expected to take appropriate 
enforcement action. 

Nevertheless, in its oversight capacity 
of enforcing state regulations, EPA 
requires the specification of an 
enforceable final compliance date. This 
is because EPA uses such final 
compliance dates to calculate 
noncompliance penalties should an 
enforcement action be necesary. In 
order to clarify this situation, EPA is 
hereby providing notice that it intends 
to use the final compliance dates which 
were orginally contained in Subchapter 
16 if federal enforcement action is 
necessary. 

b. Set If: The State has addressed the 
Set Il CTG source categories through its 
December 31, 1981 revision of 
Subchapter 16 and through Subchapter 
17, “Control and Prohibition of Air 
Pollution by Toxic Substances,” NJAC 
7:37-17 et seq.: 

* Section 16.1, as revised, contains 
definitions of terms used in other 


sections of the These are 

consistent with those of the CTGs. 

Section 16.2, as revised, requires 

seals for external floating 
roof tanks, but uses different 
applicability criteria than the CTG. 

The State has submitted an 

equivalency demonstration which 

EPA finds adequate. This revision is 

consistent with EPA policy and 

guidance. 

Section 16.3, as revised, requires 

gasoline delivery trucks to be tested 

and to meet performance standards 
for vapor tightness; it also requires 
vapor collection systems to be 
operated at specified conditions. This 
ae is consistent with EPA policy 
an : 

Section 16.5, as revised, contains 

emission limits and control 

requirements for the surface coating of 
miscellaneous metal parts and 
products, the surface coating of 
flatwood paneling, and graphic arts 
operations. This revision is consistent 
with EPA policy and guidance. 

Section 16.6, as revised, contains 

monitoring and repair program 

requirements for petroleum refinery 
equipment. In addition, this section 
requires synthesized pharmaceutical 
manufacturing facilities to meet 

“generic” emission reduction 

requirements. The State has submitted 

a demonstration showing that the 

generic reduction requirements of the 

regulation are equivalent to those 
recommended by the CTG. 

Section 16.7, which regulates cutback 

and emulsified asphalts, has been 

revised to provide exceptions for 
emulsified asphalt and cold-mix 
stockpile asphalt. These exceptions 
are consistent with EPA policy and 
guidance. 

The State has made other revisions to 

its regulation, usually administrative 

modifications, that do not 
substantially change any of the 
affected sections. These revisions 
conform to EPA policy and guidance. 

The State has revised “Air Test 

Method 3” (Title 7, Chapter 27B, 

Subsection 3) to include additional 

test methods for the Set II categories. 

These methods are consistent with 

EPA policy and guidance. 

The above revisions to Subchapter 16 
are consistent with the applicable CTGs, 
EPA policy and guidance. EPA finds 
these revisions adequate and 
approvable. 


Perchloroethylene Dry Cleaners 


The State of New Jersey has 


designated perchioroethylene as a toxic 
VOC; consequently dry cleaners which 
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emit this compound must comply with 
Subchapter 17 as well as Subchapter 16. 
Subchapter 17 requires 
perchloroethylene dry cleaners to have 
control equipment and operating 
procedures which are state-of-the-art for 
this type of source. This requirement has 
been in effect since December 17, 1979 
and the State has been using the CTG in 
determining state-of-the-art controls for 
this source category. 

In order to clarify the requirements of 
state-of-the-art, NJDEP-has issued a 
memorandum, “Subchapter 17 
Requirements for Perchloroethylene Dry 
Cleaning Systems,” dated October 25, 
1982. This memorandum defines the 
state-of-the-art requirements, which 
have been based on the CTG and 
reflects the requirements which the 
State has been enforcing since 
December 17, 1979. 

The emission limits, control 
requirements, and operating and 
maintenance procedures which are 
required by Subchapter 17, as defined 
by the memorandum, are consistent with 
the CTG and EPA policy. EPA finds 
Subchapter 17, as it relates to 
perchloroethylene dry cleaners, and the 
perchloroethylene dry cleaning 
memorandum adequate and approvable 
to cover this source category. 

In summary, EPA finds the State's 
control program for the Set II CTG 
source categories to be adequate and 
approvable. 

2. CTG Set Ill Sources. The SIP must 
contain a commitment to implement 
RACT for all sources of VOCs covered 
by Set Ill CTGs after their final 
publication. 

The State has reviewed the proposed 
Set III CTG source categories and has 
indicated that they are already being 
regulated by Section 16.6 of Subchapter 
16. Subchapter 16 requires, as a 
minimum, that an emission source 
reduce its uncontrolled emissions by 85 
percent. This percentage reduction is 
generally considered RACT for a 
majority of source categories. 

The SIP also includes a required 
commitment to review the Set III CTGs 
at the time of their publication in order 
to insure that the standards contained in 
Subchapter 16 are at or more stringent 
than those recommended in the CTGs. 
The SIP commits to propose appropriate 
revisions to subchapter 16 if it does not 
regulate the Set III source to the same 
extent as the “presumptive norm” of 
control identified in each CTG. 

EPA finds the State's control program 
for Set III source categories to be 
adequate and approvable. 

3. Major sources. The SIP must 
contain a program to implement RACT 
for all major stationary sources of VOCs 


{i.e., sources emitting over 100 tons per 


year). 

The State, in its current regulation of 
non-CTG source categories using 
Subchapter 16, includes controls for a 
majority of the major stationary sources 
in New Jersey. However, the SIP 
indicates that seven major VOC sources 
currently are not regulated and it does 
not contain regulations for their future 
control. The major sources not regulated 
primarily are those which engage in 
surface coating or are sources that use 
VOCs in a unique manner. The SIP does 
contain a detailed implementation 
schedule and a commitment to develop 
regulations for the control of these 
sources. The schedule calls for adoption 
of revisions to Subchapter 16 by July 1, 
1985 and compliance by the sources by 
January 1, 1987. 

In summary, the SIP adequately 
fulfills the requirement to adopt 
regulations for all unregulated major 
sources of VOCs. The SIP addresses 
most major non-CTG sources with the 
State’s general emission limitation 
requirements contained in Subchapter 
16 and contains an adequate schedule to 
address the remaining major sources. 
EPA finds the State’s control program 
for major sources to be adequate and 
approvable. 

4. Additional Measures. Where 
necessary to provide for attainment of 
the ozone standard by 1987, the SIP 
should consider extending additional 
controls to stationary source categories 
which have not yet been regulated or to 
minor sources in categories in which 
major sources have been regulated. 

The SIP contains an evaluation of 
minor unregulated VOC emission source 
categories and contains four measures 
to reduce the emissions from these 
sources: 
¢ Application of RACT to Minor 

Sources, 
¢ State II Vapor Recovery, 
¢ Revision to Subchapter 17, and 
¢ Revision to Subchapter 18. 

Regulatory revisions covering these 
additional measures will be adopted 
from July 1984 through July 1985 and 
source compliance will be required from 
January 1985 through January 1987. 

The SIP should also consider the 
feasibility of more stringent controls on 
major sources. This would involve 
emission limits more stringent than 
those generally regarded as RACT 
which could be implemented as quickly 
as possible, but not later than 1987. In 
this regard the SIP states that, in most 
cases, these sources have recently been 
required to meet new emission 
limitations and that any further 
requirements would result in severe 
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economic problems. Consequently, it 
does not contain any new, more 
stringent requirements on major sources. 

EPA concurs with the State’s position 
and finds the program to use additional 
measures to control stationary sources 
as contained in the SIP to be adequate 
and approvable. 

5. Extraordinary Measures. Where 
necessary to provide for attainment of 
the ozone standard by 1987, the SIP 
should consider other (extraordinary) 
measures which are feasible in a longer 
time frame or with application of 
additional resources. 

The SIP submitted by the State 
identified and included a commitment to 
study the feasibility of implementing 
some extraordinary measures. These 
measures include new controls on: 


¢ Additional, unregulated source 
categories, 

© Off-highway vehicles, 
Miscellaneous surface coating 
operations, 
Commercial and consumer solvent 
use, and 
Barge and tanker VOC transfer and 
cleaning operations, and 
Possible changes in exclusion rates 
and batch averaging provisions. 


The State has committed itself to 
adopt as many of these regulations as 
are necessary to provide the emission 
reductions required to demonstrate 
attainment in the NJ]-NY-CT AQCR. The 
SIP contains an implementation 
schedule which calls for adoption of 
regulations for the extraordinary 
measures by January 1, 1987 and 
compliance by December 31, 1987. 

EPA finds that for the State’s program 
to use extraordinary measures to control 
stationary sources to be adequate and 
approvable, the State must select the 
specific measures that will be 
implemented in the NJ-NY-CT AQCR 
and submit a schedule for 
implementation. EPA will not take final 
approval action on the NJ-NY-CT 
AQCR until the schedules for specific 
measures are submitted. 


E. Light Duty Vehicle Inspection and 
Maintenance 


The SIP must include fully adopted 
regulations and all other elements of an 
automobile emission inspection and 
maintenance (I/M) program which could 
affect the ability of the program to 
achieve a minimum VOC emission 
reduction of twenty-five percent or 
more. 

In its 1979 SIP the New Jersey I/M 
program for automobiles and light-duty 
trucks is described in detail. This 
program, which remains a part of the 
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SIP, adequately addressed EPA criteria. 
The I/M program provides for annual 
inspections, with reinspections at 
private garages. However, because New 
Jersey needs additional VOC reductions 
to attain the ozone standard, it has 
proposed several expansions to its 
program. These expansions are 
scheduled to be in effect by October 1, 


1984. 

While the SIP proposes to expand the 
I/M program that was described in the 
1979 SIP, it also discusses an effort that 
is underway to reevaluate the entire 
New Jersey safety and exhaust 
inspection program. This is being done 
primarily to reduce the waiting time 
required for inspections. The State has 
implemented a temporary biennial 
inspection program which is to remain 
in effect from August 1982 through 
December 1982, during which time ten 
alternatives to the I/M program will be 
evaluated. Seven of ten alternatives 
being evaluated include annual 
inspections either at state inspection 
stations or at private garages. However, 
the effect on air quality of 
implementation of the ten alternatives is 
not presented in the SIP. 

The I/M program, without the 
expansions proposed in the SIP, meets 
EPA’s criteria for a minimum program. 
The expanded I/M program, although 
not yet adopted, adequately meets 
EPA's criteria for additional control 
measures required for attainment of the 
ozone standard and is approvable. 
Although the State has not yet made a 
final decision on which of the ten 
alternatives now under review it will 
implement, EPA is confident that any 
modification to reduce waiting time will 
provide the emission reductions that the 
SIP attributes to the State’s I/M 
program. Therefore, EPA proposes to 
approve the modification to the I/M 
program provided that the alternative 
chosen provides the necessary emission 
reductions. 


F. Transportation Control Measures 


The SIP must contain reasonably 
available transportation control 
measures. Categories of such measures 
are identified in Section 108(f) of the 
Clean Air Act. 

The SIP contains an extensive 
analysis of transportation control 
measures performed by State, regional, 
county and local agencies which is 
detailed in Appendices 17 through 36 of 
the SIP. This analysis provided a basis 
for three commitment categories in the 
SIP to implement specific transportation 
measures, or for further analysis of 
projects and strategies in the period 
1982-1987. “Commitment Category I” 
measures are to be implemented by 1987 


and are therefore used by the State in 
the attainment demonstration of the 
ozone standard. Commitments to the 
implementation of State transportation 
projects are summarized in Appendix 16 
of the SIP. Commitments to county and 
local projects are listed in Appendix 15 
and Appendix 15A. A summary and 
reference to these transportation 
commitments slated for implementation, 
as well as a list other of projects and 
strategies committed for further analysis 
(Commitment Category Il), and a list of 
potential projects and strategies 
reserved for future study (Commitment 
Category II) are included in Tables 4-1, 
4-2, and 4-3 (pages 62-72) of the SIP. For 
additional discussion of commitments 
see the EPA Technical Support 
Document. 

The SIP includes State, county and 
local commitments to the 
implementation to the following types of 
measures: 

* Carpool Programs 
* Major Employer-Based Ridesharing 

Assistance 
* Exclusive Bus/Carpool Lanes 
* Park and Ride/Fringe Parking 
¢ Improved Public Transit 
¢ Employer Education Programs 
® Bicycle Lanes, Route Maps and 

Storage Facilities 
* Traffic Flow Improvements 
¢ Extended Vehicle Idling Controls 

Commitments made by State Agencies 
and Authorities for implementation 
were made by New Jersey Transit, the 
Port Authority of New York and New 
Jersey, New Jersey Department of 
Transportation (NJDOT) and the New 
Jersey Highway Authority. 

The SIP includes agreements among 
NJDOT, NJDEP and the Metropolitan 
Planning Organizations (MPOs) to 
pursue transportation-air quality 
planning, 
¢ Anticipated VOC reductions for 

various transportation measures, 
¢ Individual transportation plans for the 

State’s major urban areas, counties 

and cities, and 
* Provides monitoring and contingency 

plans. 

EPA proposes to approve the 
transportation measures with the 
understanding that additional local 
commitments will be obtained where 
appropriate. 


G. Reasonable Further Progress 
Towards Attainment of Standards 


The SIP must demonstrate reasonable 
further progress toward attainment of 
the ozone standard. 

Although a linear reduction in 
emissions between now and December 
31, 1987 is not achieved in the NJ-NY- 
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CT AQCR, substantial emission 
reductions will be obtained in early 
years and additional regular reductions 
will be obtained during the remainder of 
the implementation period. Linear 
reduction emission reductions in early 
years are obtained. Linear reduction is 
achieved in the other three AQCRs. 
Consequently, the SIP demonstrates that 
reasonable further progress toward 
attainment will be made throughout the 
implementation period in all AQCRs. 


H. Attainment of Standards 


The SIP must demonstrate that the 
ozone standard will be attained no later 
than 1987 through the adoption and 
implementation of the committed control 
measures. 

The SIP adequately demonstrates 
attainment of the ozone standard by 
1987 in all AQCRs. Attainment is 
accomplished through a combination of 
committed and yet to be developed 
measures. EPA finds the attainment 
demonstration for the Metropolitan 
Philadelphia, Northeast Pennsylvania— 
Upper Delaware Valley and New Jersey 
Intrastate AQCRs to be adequate. The 
attainment demonstration for the NJ- 
NY-CT AQCR would be adequate 
provided that the extraordinary control 
measures that are identified in the SIP 
provide the anticipated emission 
reductions. 

EPA proposes to approve the 
attainment demonstration presented in 
the SIP, but will not take final approval 
action until the State submits the more 
detailed schedule for the extraordinary 
measures. 


IIL. Carbon Monoxide 
A. Background 


The New Jersey nonattainment areas 
for CO consist of fourteen central 
business districts located throughout the 
State. Also, 75 communities in the State 
have been designated under Section 
107(d) of the Clean Air Act as 
unclassifiable for CO. The SIP contains 
a CO control program which includes I/ 
M (as expanded), transportation control 
measures and the FMVCP. 


B. Carbon Monoxide Problem Analysis 


The SIP must contain a detailed 
analysis to determine if CO 
concentrations exceed the standard on a 
local or “hot spot” basis. 

The fourteen central business districts 
were designated as nonattainment 
based primarily on air monitoring. 
Although the 75 unclassifiable areas did 
not have to be addressed in the 1982 SIP 
(because Part D requirements apply only 
to nonattainment areas), a CO hot spot 
analysis of these communities and other 
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locations was presented. EPA finds that 
the State’s problem analysis to be 
adequate and approvable. 


C. Vehicle Inspection and Maintenance 


The SIP must contain commitments to 
implement an I/M In the 1979 
SIP, the I/M program for automobiles 
and light duty trucks is described in 
detail. This program, which remains in 
effect, and the expansions proposed for 
it address all of the applicable criteria 
and are discussed in detail in the ozone 
section of today's notice (see Section 
ILE.). The expanded I/M program 
presented in the SIP is adequate and 
approvable. 

4. Transportation Control Measures. 
The SIP must contain an analysis and 
program of transportation control 
measures designed to help attain the CO 
standard. 

The SIP contains an extensive 
discussion of the development of 
transportation contro] measures, an 
anlysis of the CO reductions which can 
be anticipated from their 
implementation, and commitments to 
study further and implement 
transportation control measures in 
nonattainment areas. More detail on 
transportation control measures is 
included in Section ILF. of today’s 
notice. 

EPA finds the transportation control 
measure portion of the New Jersey SIP 
to be adequate and approvable. 

5. Reasonable Further Progress 
Toward Attainment. The SIP must 
identify reasonable further progress 
toward attainment of the CO standards. 
The SIP presents demonstrations of 
progress toward attainment for all 
nonattainment areas. 

Individual CO nonattainment areas 
will attain the standard according to 
specific schedules during the 1982 to 
1987 period. This demonstrates that 
reasonable further progress will be 
made in correcting CO problems in the 
nonattainment areas and is approvable. 

6. Demonstration of Attainment. The 
SIP must demonstrate attainment of CO 
standards by December 31, 1987. The 
State demonstrates that, through a 
combination of the FMVCP, expanded I/ 
M, and transportation control measures, 
it will be able to attain the CO standard 
in all nonattainment areas by 1987. 
Based on the information in the State 
submittal, EPA finds the demonstration 
of attainment of the CO standard to be 
adequate and approvable. 


Ill. Other Requirements 
A. Basic Transportation Needs 


The SIP must include comprehensive 
public transportation measures to meet 


basic transportation needs. The SIP 
states that NJDOT has prepared three 
elements of a state transportation plan 
which address New Jersey's basic 
transportation needs. The SIP notes that 
NJDOT adheres to a commitment to 
preserve and improve the State’s public 
transportation system. 

The discussion of basic transportation 
needs appears to adequately address 
EPA criteria and is approvable. EPA 
recognizes that New Jersey’s public 
transportation system recently has 
undergone operational changes because 
of financial constraints. These changes 
should be monitored by the State to 
insure adequate efforts and funding to 
carry out its commitment to meet basic 
transportation needs. 


B. Conformity of Federal Actions 


In preparing the SIP, state and local 
governments must identify the direct 
and indirect emissions associaed with 
major federal actions, including the 
award of grants for wastewater 
treatment facilities. For transportation 
actions the SIP must contain 
administrative and technical procedures 
and agency responsibilities for ensuring 
the conformity of transportation plans, 
programs, and projects with the SIP. 

The population projections used in the 
SIP and for wastewater treatment 
facility “needs” determinations are 
based on identical Water Quality 
Planning population projections. Federal 
facilities and activities in New Jersey 
are subject to the requirements of New 
Jersey air pollution control regulations. 
The National Environmental Policy Act 
and the A-95 review process provide 
NJDEP with the opportunity to identify 
possible conflicts with the SIP and to 
inform the appropriate federal agency. 
Also, the conformance assessment 
process will insure that federally funded 
transportation projects conform to the 
SIP requirements. A work program by 
NJDOT for continued development and 
implementation of the SIP, including 
development of conformity procedures, 
is presented in the SIP. However, it is 
not clear whether conformity criteria 
and procedures currently exist for the 
Northern New Jersey area. 

The discussion of conformity of 
federal actions adequately addresses 
EPA requirements and is approvable. 
EPA expects that criteria and 
procedures for determining conformity 
of transportation projects in Northern 
New Jersey will be developed as the 
Metropolitan Planning Organization for 
this area begins full operation. 
Following receipt of acceptable 
conformity procedures, EPA expects to 
approve this requirement. 
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C. Consultation With State and Local 
Officials 

The SIP must demonstrate that it was 
developed by a process which allowed 
for consultation with local governments, 
organizations of local elected officials, 
and federal land managers. 

The SIP notes that its transportation 
components were developed pursuant to 
the Section 108(e)(4) public participation 
guidelines developed by the U.S. 
Department of Transportation and EPA. 
Although not discussed in the SIP, 
adoption of, or changes to NJDEP 
regulations are subject to New Jersey's 
own published and hearing 
requirements. 

Public hearings on the SIP were 
conducted on October 14 in Atlantic 
City, October 19 in East Rutherford, and 
October 20 in Trenton. The SIP was 
available for review a number of 
locations throughout the State and was 
also available from NJDEP on request. 

Consultation with State and local 
officials has been conducted adequately 
and is approvable. EPA expects to 
receive from the State a record of the 
public hearings that it held on the SIP. 
Furthermore, EPA expects that 
consultation with elected officials and 
affected interests will continue as the 
State develops its control measures and 
details implementation of its SIP 
commitments. 


D. Resources 


The SIP must identify financial and 
manpower resources necessary to carry 
out the SIP provisions. New Jersey has 
indicated that it will be negotiating this 
issue with EPA in the future. At this time 
it is assumed that adequate resources 
will be made availale for the State to 
meet its commitments. 


IV. Findings and Proposed Action 


Based on the above information, EPA 
is proposing to approve the draft New 
Jersey SIP, but final approval depends 
on action by New Jersey to honor the 
schedules and program development 
commitments that it has made in the SIP 
and on submission of a final version of 
the SIP which is substantially the same 
as the draft. The State must also submit 
more detailed schedules for 
implementing specific extraordinary 
measures in the NJI-NY-CT AQCR 
before EPA takes final approval action. 
In the interest of expediting federal 
review, EPA is proposing approval of 
this SIP revision now, before submission 
to EPA of the final SIP by the State. EPA 
refers to this procedure is “parallel 
processing.” If the SIP submitted by the 
State is substantially changed, EPA will 
evaluate those changes and publish a 
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revised notice of proposed rulemaking. 
Alternatively, if no substantive changes 
occur as a result of the State’s public 
review process, EPA will take final 
rulemaking action on today's proposal 
after the SIP is adopted by the State. 

EPA is soliciting comments on the 
State’s submission and on its proposed 
approval of this revision to the New 
Jersey SIP. The Administrator's decision 
to approve or disapprove this 
submission will be based upon the 
comments received and on whether the 
SIP revision meets the requirements of 
Section 110 and Part D of the Clean Air 
Act and 40 CFR Part 561. 

Pursuant to the provisions of 5 U.S,C. 
605(b) the Regional Administrator has 
certified that SIP approvals under 


Sections 110 and 172 of the Clean Air 
Act will not have a significant economic 
impact on a substantial number of small 
entities (46 FR 8709; January 27, 1982). 
The attached rule, if promulgated, 
constitutes a SIP approval under 
Sections 110 and 172 within the terms of 
the January 27 certification. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

(Secs. 110{a) and 301(a), Clean Air Act, as 
amended (42 U.S.C. 7410{a) and 7601(a)) 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, Ozone, 
Sulfur oxides, Nitrogen dioxide, Lead, 
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Particulate matter, Carbon monoxide, 
Hydrocarbons. 


Dated: November 30, 1982. 


Jacqueline E. Schafer, 

Regional Administrator Environmental 
Protection Agency. 

(Secs. 110, 172, and 301, Clean Air Act, as 
amended (42 U.S.C. 7410, 7472, and 7601) 
[FR Doc. 83-2530 Filed 2~2-83; 8:45 am] 

BILLING CODE 6560-50-M 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Parts 2, 154, 270, and 271 
[Docket No. RM80-47-002; Order No. 94-A] 


Regulations Implementing Section 110 
of the Natural Gas Policy Act of 1978 
and Establishing Policy Under the 
Natural Gas Act 


January 24, 1983. 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final Rule and Order on 
Rehearing of Order No. 94. 


SumMARY: The Federal Energy 
Regulatory Commission is amending 
Subpart K of Part 271 of its regulations 
to provide new rules under the Natural 
Gas Policy Act of 1978 (NGPA) for “first 
sellers” as defined by the NGPA, who 
incur production-related costs. The new 
rules replace the current application 
procedure with a self-executing 
mechanism to permit first sellers, under 
the express terms of their gas sales 
contracts, to add to their maximum 
lawful prices amounts necessary to 
recover production-related costs borne 
by them. As part of this change, the new 
rules also amend important definitions, 
provide for the recovery of all 
production-related costs, impose 
recordkeeping and notice requirements, 
and amend the Commission's blanket 
affidavit rules for gas sales subject to 
Natural Gas Act jurisdiction. In 
addition, the order by which the new 
rules are issued disposes of related 
matters by amending the Commission's 
policy respecting production-related 
costs borne by interstate pipelines 
(lower-48 states). These changes are in 
response to comments and petitions to 
rehear filed in response to the interim 
rules and policy of Order No. 94. This 
final rule and order on rehearing is the 
first of four rulemakings relating to 
production-related costs published 
today. 


DATE: New rule effective March 7, 1983. 
FOR FURTHER INFORMATION CONTACT: 


John Conway, Office of the General 
Counsel, (202) 357-8033 

Louis J. Engel, Office of Pipeline and 
Producer Regulation, (202) 357-8555. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 


In this order, the Federal Energy 
Regulatory Commission (Commission) is 
granting in part and denying in part 


petitions for rehearing of order No. 94.' 
Order No. 94 amended the Commission's 
interim regulations implementing section 
110 of the Natural Gas Policy Act of 1978 
(NGPA) ? with respect to production- 
related costs. In response to the 
petitions for rehearing and to comments 
from members of the public, the 
Commission is making further 
amendments to those regulations. 
Specifically, this order amends 18 CFR 
270.102, 271.1100 and 271.1103 through 
271.1105 relating to the types of costs 
that sellers of natural gas can recover 
and the method by which the costs can 
be recovered. In addition, conforming 
amendments are made to 18 CFR 154.94 
relating to the recovery of those costs by 
sellers subject to the Commission's 
Natural Gas Act jurisdiction. Consistent 
with the intent of section 110, the 
amended regulations provide a better 
mechanism for the recovery of 
production-related costs, while 
significantly reducing the administrative 
burden on those subject to the 
regulations. 

Three aspects of implementing section 
110 were not addressed in Order No. 94 
and therefore are not addressed in this 
order. They are the focus of three 
separate rulemaking proceedings in 
which the Commission is also taking 
action today. The first is an interim rule 
setting generic allowances for recovery 
of compression and gathering costs 
borne by sellers.* The second is an order 
amending the rules governing recovery 
of production-related costs by sellers of 
natural gas subject to certain intrastate 
contracts.‘ The third is an interim rule 
implementing procedures for refunds. 
Together, the actions in those 
proceedings and the amendments made 
in this order establish the Commission's 
regulations to implement section 110 of 
the NGPA for production-related costs.® 

* Order No. 94, “Regulations Implementing 
Section 110 of the Natural Gas Policy Act of 1978 
and Establishing Policy under the Natural Gas Act,” 
Docket No. RM80-47 (issued July 25, 1980) 45 FR 
53099 (Aug. 11, 1980), FERC Stat. and Reg., 
Preambles {| 30,178 [1977-1981]. 

215 U.S.C. 3301-3432 (Sup. IV 1980). 

5 Interim Rule, “Delivery Allowances Under 
Section 110 of the Natural Gas Policy Act of 1978 
and Compression Allowances Under Section 110 of 
the Natural Gas Policy Act of 1978", Docket Nos. 
RM80-73-000, et a/ 

‘Order No. 94-B, “Order Amending Regulations 
in Subpart B of Part 270 and Subparts E, F, and K of 
Part 271 and Affirming Certain Final Regulations 
issued in Order No. 68." Docket No. RM80-47-003. 

5 Interim Rule, “Regulations Implementing Refund 
Procedures under Subpart K of Part 271 for 
Production-Related Costs,” Docket No. RM83-6-000. 

* For ease of reference, §§ 271.1104 through 
271.1106 as amended by all four rulemakings are 
reprinted as an appendix to this order. The 
appendix, while filed with the original document, is 
not printed in the Federal Register; however, copies 
of this order, including the appendix, are available 


In addition to amending the interim 
regulations implementing section 110, 
Order No. 94 contained a policy 
statement under the Natura! Gas Act ” 
on production-related costs borne by 
interstate gas pipelines. In response to 
petitions for rehearing and public 
comments, this order amends the policy 
statement, at 18 CFR 2.102, to provide 
clearer guidance to interstate pipelines 
that incur such costs. 


Ii. Amendments to the Section 110 
Regulations 


This section discusses the 
amendments made in this order to the 
regulations implementing section 110 of 
the NGPA and the Commission's 
reasons for making the amendments. 
However, before proceeding with that 
discussion, we first present some 
background information that will help in 
understanding the discussion. The 
background information includes a 
description of production-related costs, 
a review of regulation of these costs in 
producer rate proceedings under the 
Natural Gas Act, the Commission's legal 
authority under section 110, and a 
description of the Commission's prior 
regulations implementing section 110. 


A. Background 


Costs incurred in producing and 
selling natural gas to gas pipelines, local 
distribution companies or end users can 
be divided into two categories: 
production costs and post-production 
costs. Production costs are those 
incurred in finding gas and bringing it to 
the wellhead.* Post-production costs are 
those incurred in moving natural gas 
from the wellhead to a gas pipeline’s 
mainline transportation system or in 
processing, treating, or conditioning the 
gas prior to its entering the 
transportation system. 

Processing, treating and conditioning 
the gas is often undertaken because 
natural gas is not found in a “pure” 
state. 

Although most natural gas is 
composed primarily of methane, the 
effluent of a gas well may contain many 
other compounds. Some of these, 


at the Federal Energy Regulatory Commission, 
Division of Public Information, 825 North Capitol 
Street, N.E., Room 1000, Washington, D.C. 20426. 

715 U.S.C, 717a-717w, as amended (Supp. IV 
1980). 

*More specifically, production costs include costs 
incurred for exploration, development, production 
including enhanced recovery, gas-lift pumping or 
other liquid lifting equipment and compression 
necessary for lifting liquids, cycling gas in a gas- 
condensate reservoir or pressurizing an oil 
reservoir, and abandonment costs. See generally, 
Order No. 94, note 1 supra at 8, 80, 45 FR at 53101, 
53114. 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Rules and Regulations 


although normally occurring in the 
gaseous state, are impurities that must 
be taken out of the gas stream so that 
the gas can be safely and efficiently 
transported. Other compounds, 
including water and the more complex 
hydrocarbon compounds, exist as 
liquids at most pressures and 
temperatures in production operations 
and may interfere with the production, 
transportation, and marketability of the 
gas. Some of these liquids are also 
extracted from the gas stream because 
they have a higher economic value when 
sold separately. Still other compounds, 
commonly known as liquefiable 
hydrocarbons, including ethane, 
propane, and butanes, although gaseous 
at most pressures and temperatures if 
production and transportation, are also 
extracted from the gas stream because 
they may have a higher economic value 
when isolated and sold separately than 
when left in the gas stream.® 

Post-production costs can be divided 
into two types of costs. The first consists 
of costs that are incurred for activities 
that do not benefit gas customers. These 
costs may include, for example, costs to 
handle the liquid components of the gas 
effluent. The second type consists of all 
other post-production costs, including 
costs for gathering, treating, 
conditioning, compressing or liquefying 
natural gas, and are called production- 
related costs. 

If a natural gas producer or other 
seller incurs production-related costs in 
selling the gas to a pipeline, the 
Commission is responsible for 
determining how the seller may recover 
those costs. This has been a regulatory 
problem since before the enactment of 
the NGPA."° 


® How these different compounds are handled has 
spawned a particular lexicon. The impurities that 
are removed from the stream for the safe and 
efficient handling of natural gas are removed by 
“treating” the gas. Included under this activity is gas 
purification. Compounds removed because of 
particular gas transportation design specifications— 
which can be impurities or liquefiable 
hydrocarbons—are removed by “gas conditioning.” 
Compounds removed because they have a higher 
economic value when isolated and sold separately 
than when left in the stream—the liquefiable 
hydrocarbons end non-hydrogen constituents such 
as helium—are removed by “gas processing.” 
Compounds that fall out during, or soon after, 
production—called natural gasoline, condensate, or 
liquids—are removed from the gas stream by 
“separation.” 

For a discussion of the differences between 
natural gas treating, conditioning and processing as 
presented here, see “Order Clarifying and 
Modifying Conditions Attached to Certificates of 
Public Convenience and Necessity”, Pacific 
Offshore Pipeline Co., et a/., Docket Nos. CP74-35 
and Cl79-533 (issued June 8, 1981), 15 FERC 61,235 
at 61,531-532 (1981). 

‘° Although the term “production-related costs” 
was created in the NGPA, it is merely a shorthand 
way to refer to costs incurred in compressing, 


In the period immediately following 
the beginning of producer gas pricing 
regulation, ' the Federal Power 
Commission considered production- 
related costs, as it did other items of 
cost, in the context of individual 
producer rate proceedings brought under 
the Natural Gas Act. This approach was 
based on the Commission's experience 
in case-by-case rate setting for interstate 
gas pipelines. After six years, the case- 
specific approach proved to be 
administratively unacceptable because 
of the large number of producers and the 
nature of the gas production business. 


In 1960, the Commission began generic 
ratemaking with the development of an 
“in-line” rate policy.** This policy 
established general price standards for 
geographical producing regions. Those 
standards were to serve only as guides 
in determining whether proposed initial 
rates should be certificated or whether 
proposed rate changes should be 
accepted or suspended. 

In arriving at the in-line standards for 
the various producing areas, the 
Commission considered, among other 
things, cost information from decided 
and pending cases, existing and 
historical price structures, volumes and 
trends in production, price trends, and 
exploration and development trends. 
With respect to production-related 
costs, the in-line policy declared that the 
price standards applied to pipeline 
quality gas as that term was generally 
understood in each area. However, the 
Commission stated that the prices did 
not reflect adjustments that must be 
made to reflect every contract provision 
affecting actual prices paid as, for 
example, conditions of delivery. The 
relevance of such adjustments to the 
basic contract price and to the 
appropriate established price standard 
of the policy were to be considered 
individually in each case." 


gathering, treating, liquefying, processing, or 
transporting natural gas, or other similar activities. 
Natural gas producers or pipelines have incurred 
these costs for many years prior to the NGPA. 

‘Federal regulation of gas producer rates began 
in the mid-1950's in response to the Supreme Court's 
decision, Phillips Petroleum Co. v. Wisconsin, 347 
U.S. 672 (1954). 

‘For a discussion of the particular problems 
involved in attempting to fix rates for the entire 
industry through case-specific determinations, see 
Phillips Petroleum Company, Docket Nos. G-1148 et 
al., 24 FPC 537, 545-546 (1960); see a/so Permian 
Basin Area Rate Cases, 390 U.S. 747, 756-759 (1968). 

'3 Statement of General Policy No. 61-1, 
“Establishment of Price Standards to be Applied in 
Determining the Acceptability of Initial Price 
Proposals and Increased Rate Filings by 
Independent Producers of Natural Gas,” 24 FPC 818 
(1960); codified, as amended, 18 CFR 2.56 [1982]. 

24 FPC at 819. 

6 Id. 
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In the area rate proceedings, the 
Commission replaced, prospectively, the 
in-line policy with regulations setting 
base ceiling rates for gas sales in each 
geographic region. These rates, with 
adjustments, were established by using 
data collected from natural gas 
producers, natural gas sales agreements 
and rate schedules on file at the 
Commission, as well as numerous 
publicly available published reports, 
statistics, and studies. '* The 
Commission examined prevailing and 
customary commercial practices of the 
natural gas industry so that particular 
area rates would, to the maximum 
extent possible, reflect contracting 
practices and the costs of treating, 
conditioning, gathering, and 
compression observed in a particular 
area. 

The Commission had previously 
considered establishing uniform 
national quality standards upon which 
all area rates would be based.’ In that 
case, each area rate would reflect the 
production-related costs necessary to 
provide gas of a uniform quality. 
However, producer and pipeline 
contracts showed that prevailing 
practices with respect to gas quality and 
delivery conditions varied significantly 
among the areas. Thus, the area rate 
proceedings of the 1960's and early 
1970's reflected these practices as 
closely as possible by establishing 
quality standards on an area-by-area 
basis. 

As a general matter, the quality 
standards adopted for the area rate 
proceedings reflected acceptable 
amounts of water, sulphur, hydrogen 
sulphide, carbon dioxide and other 
impurities, Btu content and delivery 
pressure. These standards were either 
explicitly prescribed by Commission 


‘6 The information used included information 
collected in response to a number of Commission 
questionnaires disseminated to independent 
producers, pipeline-affiliate producers, pipelines 
with their own production, and small producers, in 
all geographic producing regions. In establishing 
area rates, although certain information from 
pipelines with their own production and small 
producers was examined, the Commission relied on 
information submitted by independent producers 
and pipeline-affiliate producers in response to the 
questionnaires, and cost studies submitted by the 
parties and the Commission Steff in the individual 
area proceedings. . 

‘7A Proposed Statement of Policy, “Certificate 
Applications, Rate Filings, Pipeline Quality Gas 
Standards, Delivery Conditions, and Certain Price 
Adjustments,” Docket No. R-200, 26 FR 4614-15 
(1961) stated that the Commission was considering 
prescribing the minimum quality, pressure and 
delivery provisions for determining natural gas to be 
of “pipeline quality.” The Commission proposed to 
make price adjustments in independent producer 
rates whenever the natural gas, as delivered, 
deviated from the proposed standards. This specific 
proposal was never issued as a final rule. 





5154 


order or established in an order through 
reference to specific contracting 
practices and contracts. The standards 
were the basis for adjustments to 
Commission-established base ceiling 
prices. Adjustments were to be made for 
failing to deliver the gas at a prescribed 
standard. 

In Southern Louisiana II"* gas quality 
was not a major issue, and the 
settlement accepted by the Commission 
provided that quality would be governed 
by the sales contracts and, except for 
Btu content, would not affect the area 
ceiling price for the gas.'* As a result, no 
upward or downward quality 
adjustments have been required for this 
gas except for Btu content. 

Costs to deliver the gas in this area 
were handled by adjustment. An 
allowance of 1 cent per Mcf could be 
added to the price for certain deliveries 
of gas by the producer.”* A downward 
adjustment of .51 cent per Mcf to the 
base ceiling price was required if 
deliveries were made closer to the 
wellhead than at various points 
downstream; ** however, since the 
Commission found that gas was, in this 
area, customarily delivered to the 
pipeline at a central point in the field or 
at the tailgate of a plant; * very few, if 
any downward adjustments were 
necessary. 

In the Hugoton-Anadarko Area, the 
Commission approved a rate settlement 
that, among other things, provided that 
the standards in individual contracts 
were to govern in each case as to sales 
made of flowing gas.** However, one 
could not renegotiate a contract dated 
before November 1, 1969, if the result 
was to relax the quality standards, 
including Btu content, because the effect 
of such a renegotiation would be to 
increase rates above the settlement 
levels. 


® Opinion Nos. 598 and 598-A, Southern 
Louisiana Il, Docket Nos. AR61-2, 69-1, et al. 46 FPC 
86 and 633, respectively (1971), aff’s sub nom. Placid 
Oil v. FPC, 483 F.2d 880 (5th cir. 1973), aff'd sub nom. 
Mobil Oil Corp. V. FPC, 417 U.S. 283 (1974). This 
rate proceeding replaced the rates established 
under Opinion Nos. 546 and 546-A, Southern 
Louisiana I, Docket Nos. AR61-2 et al., 40 FPC 530 
and 41 FPC 301 (1968), respectively, affirmed sub 
nom., Austral Oil Co. v. FPC, 428 F.2d 407 (5th Cir. 
1970), cert. denied, 400 U.S. 950 (1970). 

1°46 FPC at 139, 154; 46 FPC 633. 

® See 18 CFR 154.105(h) of the Commission's 
regulations. 

*! See 18 CFR 154.105(c)(4) of the Commission's 
regulations. 

22.46 FPC at 133. 

2 Opinion No. 586, Hugoton-Anadarko Area, 
Docket Nos. AR64-1 et a/., 44 FPC 761, 787 (1970), 
aff'd sub nom. People of the State of California v. 
FPC, 466 F.2d 974 (9th Cir. 1972). 

44 FPC at 777, n. 10; Kaiser-Francis Special 
Account v. FPC 675 F.2d 249 (10th Cir. 1982). 


For new gas in that area, the 
Commission set standards as to sulphur 
and hydrogen sulphide content, carbon 
dioxide, and Btu content.” Except for 
these standards, adjustments to the base 
ceiling price were to be made in 
accordance with the provisions of 
particular gas sales contracts. 
Downward adjustments to the base 
ceiling price were to be made if gas was 
not delivered to the pipeline at the 
prescribed quality level.** The 
Commission found that the dollar 
impact of these rate reductions was 
negligible.?’ 

The area rate settlement also 
provided that an add-on to the base 
ceiling price could be charged and 
collected to recover gathering costs, if 
they were incurred for substantial off- 
lease gathering. However, no reduction 
in the base ceiling price was required for 
gathering not done.”® 

In the Rocky Mountain Area, the 
Commission examined contracts as to 
quality standards and delivery points in 
various sub-areas and decided that any 
variances to prevailing practices were 
sufficiently dealt with by the contracting 
parties.”* As a result, the Commission 
declared that the ceiling prices 
established for this area should 
generally be applicable to contracts that 
meet customary and predominant 
quality and delivery conditions of the 
particular sub-area. Downward 
adjustments to the price were to be 
made for sales of gas not meeting the 
customary and predominant contract 
standards.*° In addition, an add-on to 
the ceiling price could be collected for 
gathering if delivery were made at 
certain points downstream of the 
wellhead.*" 

In the Texas Gulf Coast Area, the 
Commission found that the gas was of 
such a quality that it was generally 
unnecessary to provide quality 
standards or price adjustments for 
contracts covering flowing gas. The 
exception was an adjustment for Btu 
content.** For contracts covering new 


25 44 FPC at 787-88. 

26 See 18 CFR 154.106(d)(2) of the Commission's 
regulations. 

2744 FPC at 778. 

28 Jd. at 776-777; 18 CFR 154.106(e) of the 
Commission's regulations. 

2° Order No. 435, Rocky Mountain Area, Initial 
Rates, Docket Nos. R-389 et a/., 46 FPC 68, 79-81 
(1971), aff'd sub nom. American Public Gas 
Association v. FPC, 498 F.2d 718 (D.C. Cir. 1974); 
Opinion Nos. 658 and 656-A, Rocky Mountain II, 
Docket No. R-425, 49 FPC 924 and 1279 (1973) 
respectively. 

3° 46 FPC at 81. 

3118 CFR 154.109b(d) of the Commission's 
regulations. 

%2Opinon Nos. 595 and 595-A Texas Gulf Coast 
Area, Docket Nos. AR64-2 et al., 45 FPC 674, 714 
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gas, the Commission set standards for . 
water content, pressure, sulphur, 
hydrogen sulphide, carbon dioxide and 
other impurities.** It also required, for 
sales of this gas, downward adjustments 
to the price charged by the producer to 
reflect net costs incurred by a pipeline 
to bring gas up to the standards.** 


This area rate proceeding did not 
allow producers an additional 
allowance for substantial off-lease 
gathering. This was included in the base 
rate. In addition, reductions to the price 
were required if delivery was made 
closer to the wellhead than at the 
specified delivery points.* 

In the Appalachian and Illinois Basin 
Areas, the Commission did not provide 
any quality standards for either flowing 
or new gas.** The price established by 
the Commission applied to sales at the 
point of delivery, whether at the 
wellhead or after on- or off-lease 
gathering. The ceiling price was for 
“pipeline quality gas,” which was 
defined as dehydrated, sweet gas, with 
sufficient pressure to enter buyers’ 
gathering line. There were no provisions 
for a reduction in price if less than 
“pipeline quality gas” was delivered.*” 


In Permian I and Permian II, area 
ceiling prices were established on the 
basis that producers would deliver 
“pipeline quality” gas and that the 
prices were to be reduced when the 
producer did not make such deliveries.** 
The Commission established the 
standards as to water content, pressure, 
sulphur, hydrogen sulphide, carbon 
dioxide, and other impurities for all gas 
sales. Producers were required to reduce 


and 46 FPC 827, respectively (1971), reversed and 
remanded sub nom. Public Service Commission of 
New York v. FPC, 487 F.2d 1043 (D.C. Cir. 1973), 
vacated and remanded sub nom. Shell Oil Co. v. 
Public Service Commission of New York, 417 U.S. 
964 (1974), aff’g. 516 F.2d 746 (D.C. Cir. 1975). 

83 Id. 

%4 See 18 CFR 154.109(e)(3) of the Commission's 
regulations. 

5 See 18 CFR 154.109(c)(4) of the Commission's 
regulations. 

%6 Order Nos. 411, 411-A, and 411-B, Appalachian 
and Illinois Basin Areas, Docket Nos. R-371, et a., 
44 FPC 1112, 1334, and 1487, respectively (1970). The 
Commission declined to establish new area rates 
for this area in Opinon No. 639, 48 FPC 1299 (1972), 
aff'd sub nom. Shell Oil Co. v. FPC, 491 F.2d 82 (5th 
Cir. 1974). 

3744 FPC at 1122-23; 18 CFR 154.107(b) and 
154.108(b) of the Commission's regulations. 
Components for compression, dehydration, and 
gathering were included in the base price, 44 FPC at 
1112-13. 

58 Opinion Nos. 468 and 468-A, Permian I, Docket 
Nos. AR61-1 et a/., 34 FPC 159 and 1068, 
respectively (1965), reversed Skelly Oil Co. v. FPC, 
375 F.2d 6 (10th Cir. 1967), aff'd. in part and reversed 
in part, Permian Basin Area Rate Cases, 390 U.S. 
747 (1968); Opinion Nos. 662 and 662~A, Permian II, 
Docket No. AR70-1 (Phase I), 50 FPC 390 and 932, 
respectively (1973). 
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their prices to reflect the net cost 
incurred by a pipeline to meet the 
quality standards.*® 

In Permian I, the Commission did not 
create a set of differentials; it merely 
posited a series of pipeline standards 
and placed the responsibility for 
reaching the specific price differentials 
upon the parties to each sale. In 
administering the Permian Area prices, 
the Commission indicated that it would 
accept any agreement that appeared to 
be a good faith effort to determine the 
pertinent processing costs. The 
Commission's method, “premised on an 
agreement between the parties to each 
sale,” had “the advantage of requiring a 
discrete and accurate adjustment for 
each transaction.” “ Under the Permian 
Il rate proceeding, if a producer 
performed substantial off-lease 
gathering, he could adjust the base 
ceiling price to collect a gathering 
allowance.* 

In the Other Southwest Area, the 
Commission established gas quality 
standards for water content, pressure, 
sulphur, hydrogen sulphide, carbon 
dioxide, and other impurities. These 
standards were to apply to all gas 
sales. *? A reduction in the producer’s 
price was to be made to reflect the net 
cost actually incurred by the purchaser 
to bring the gas up to the standard. A 
similar reduction was required if the 
purchaser processed the price gas.** 

A gathering allowance was included 
in this area rate for gas delivered to 
various points downstream of the 
wellhead. If gas was delivered any 
closer to the wellhead, a reduction of the 
price was required. 

In the early 1970’s the Commission 
abandoned the area-by-area rate 
approach and instead developed a 
single uniform national base rate 
through a series of national rate 
opinions. The national rate opinions did 
not specify any particular quality 
standard for delivering “pipeline quality 
gas” or even discuss the relevance of 
“pipeline quality gas” in setting the 
national base ceiling prices.“ Instead, 


8° Jd. 

“Permian Basin Area Rate Cases, 390 U.S. 747, at 
809, n.90 and 811 (1968). 

*150 FPC at 397-98 and 936. 

42 Opinion Nos, 607 and 607~A, Other Southwest 
Area, Docket Nos. AR67-1 et a/., 46 FPC 900 and 47 
FPC 99, respectively (1971), aff'd sub nom. Shell Oil 
Co. v. FPC, 484 F.2d 469 (5th Cir. 1973), cert. denied, 
417 U.S. 973 (1974). 

#3 See 18 CFR 154.109a(d)(3) of the i as 8 
regulations. 

See 18 CFR 154.109a(c)(4) of the Commission's 
regulations. 

* Opinions Nos. 699 and 699-H, Docket No. R- 
389-B, 51 FPC 2212 and 52 FPC 1604, respectively 
(1974) aff'd sub nom. Shell Oil Co. v. FPC, 520 F.2d 
1061 (5th Cir. 1975), cert. denied, 426 U.S. 941 (1976); 


the adjustments to the national rate 
explicitly provided for under these 
opinions were limited to adjustments for 
Btu content and for particular gathering 
and offshore services.“* Any other 
quality adjustments were to be made in 
accordance with the provisions of the 
particular gas sales contract. *” 
Moreover, to the extent that any 
Commission regulations establishing 
area rates were inconsistent with the 
provisions of the national rate 
regulations, the area rate regulations 
were modified to reflect the provisions 
of the national rate regulations. 

The national rate structure remained 
in place until December 1, 1978, the date 
that the NGPA became effective. Title I 
of the NGPA replaced the Commission's 
producer rate structure with a new 
incentive pricing scheme of 
Congressionally-established maximum 
lawful prices for the “first sale” of 
natural gas. ** The maximum lawful 


Opinion Nos. 749, 749-A, B, and C, Docket No. R- 
478, 54 FPC 3090, 55 FPC 825 and 1525, and 56 FPC 
303, respectively (1975), aff'd except as to waiver of 
refund credits, Tenneco Oil Co. v. FERC, 571 F.2d 
834 (5th Cir. 1978), cert. dismissed, 439 U.S. 801 
(1978); and Opinions Nos. 770 and 770-A, Docket 
No. RM75-14, 56 FPC 509 and 2698, respectively, 
aff'd sub nom. American Public Gas Association v. 
FPC, 567 F.2d 1016 (D.C. Cir. 1977), cert. denied, 435 
U.S. 907 (1978). 

“There was also an upward or downward 
adjustment for state or federal production, 
severance or similar taxes, see 18 CFR 2.56a(b) ot 
b(c) of the Commission's regulations. 

“’ These regulations were issued after 
consideration of, among other things, a “Notice 
Issuing Staff Rate Recommendations and 
Prescribing Procedures” issued on September 12, 
1974, in Docket No. R-478, in which the Commission 
Staff recommended that a national gas quality 
standard be set in Opinion No. 749. 
Recommendations of Federal Power Commission 
Staff, mimeo at 2; see also “Notice Instituting 
Proposed Rulemaking and Order Prescribing 
Procedures” Docket No. R-478 (issued May 23, 1973) 
38 FR at 14295-96. Instead of adopting this 
approach, the regulations, in virtually identical 
fashion in Opinion Nos. 699, 699-H, 749, 770, 770-A, 
reference the provisions of the particular sales 
contracts for these adjustments. They did so 
without explicitly stating whether the national base 
ceiling rates included producer compensation for 
performing all activities necessary to deliver gas of 
a certain quality. See, e.g., 18 CFR 2.56b(d)(2) of the 
Commission's regulations: “Other quality 
adjustments. All quality standards and the resulting 
adjustments to the rates prescribed in paragraph 
(a)(1) of this section [the base national rates] shall 
be made in accordance with the provisions of the 
particular gas sales contract except that all Btu 
adjustments shali be governed by paragraph (d)(1) 
of this section.” See also 18 CFR 2.5a(c)(2) of the 
Commission's regulations. 

** Under Section 2(21)(A) of the NGPA, 15 U.S.C. 
3301(21){A) (Supp. IV 1980), a “first sale” is defined 
in part as: 

Any sale of any volume of natural gas— 

(i) to any interstate pipeline or intrastate pipeline; 

(ii) to any local distribution company; 

(iii) to any person for use by such person; 

(iv) which precedes any sale described in clauses 
(i), (ii), or (iii); and 
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prices, established for different types of 
gas, are ceiling prices. Although a 
producer can contract to sell gas at a 
price below the applicable ceiling, no 
first sale can lawfully be made at a price 
above the applicable ceiling.” 

In addition to establishing maximum 
lawful prices, the Congress provided a 
separate mechanism for dealing with 
production-related costs. Section 110 of 
the NGPA states that: 


* * * a price for the first sale of natural gas 
shall not be considered to exceed the 
maximum lawful price applicable to the first 
sale of such natural gas under this subtitle if 
such first sale price exceeds the maximum 
lawful price to the extent necessary to 
recover * * * any costs of compressing, 
gathering, processing, treating, liquefying, or 
transporting such natural gas, or other similar 
costs, borne by the seller and allowed for, by 
rule or order, by the Commission.” 


Section 110 gives the Commission 
authority to permit any first seller to 
collect amounts in excess of a maximum 
lawful price, within certain constraints. 
One constraint is that section 110 
applies only to production-related costs. 
Section 110 does not authorize collection 
of amounts in excess of the applicable 
maximum lawful price for production 
costs or for post-production costs 
incurred for activities that do not benefit 
gas customers.*! Another constraint, 
provided by the phrase “borne by the 
seller”, is that a first seller must actually 
incur the cost in order to receive 
compensation under section 110. 
Further, the phrase “to the extent 
necessary to recover” means that a first 
seller can neither recover an amount in 
excess of the cost incurred nor can he 
recover costs for which he has already 
received compensation. 

In addition, section 110 does not 
authorize the collection of an amount 
not permitted under the gas sales 
contract. Any amount received for the 
sale of gas, including an amount allowed 
under section 110, is controlled by 


(v) which precedes or follows any sale described 
in clauses (i), (ii), (iii), or (iv) and is defined by the 
Commission as a first sale in order to prevent price 
established under this Act. 

Certain sales, such as those of volumes of natural 
gas by pipelines or local distribution companies, are 
not included in the definition of “first sale” unless 
they are sales of volumes of natural gas 
“attributable” to the production of these sellers; see 
section 2(21)(B} of the NGPA 15 U.S.C. 3301(21)(B) 
(Supp. IV 1980). 

*® See section 101(B)(9) of the NGPA, 15 U.S.C 
3311(b)(9) (Supp. IV 1980}; see a/so Joint 
Explanatory Statement of the Committee on 
Conference, H. Rep. No. 95-1752, 95th Cong., 2 
Sess. at 74 [hereinafter cited as Conference Re cae 

5° Section 110(a}(2) of the NGPA, 15 U.S.C. 
3320(a}(2) (Supp. IV 1980). 

5! The analysis that leads to this conclusion was 
presented in detail in Order No. 94. See Order No 
94, note 1 supra, at 9-13, 45 FR at 53101-53102. 


4 
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contract.** Therefore, amounts in excess 
of maximum lawful prices for 
production-related costs can only be 
recovered if the first seller has 
contractrual authorization to do so. 
Within these statutory constraints, 
section 110, as supported by legislative 
history, provides the Commission with 
broad discretion on how to implement 
the section.** Under section 110, no 
production-related costs can be 
recovered unless “allowed for, by rule 
or order, by the Commission.” The most 
detailed discussion in the legislative 
history of the Commission's discretion in 
implementing section 110 is the 
statement of one of the floor managers 
of the legislation to the House on the 
introduction of that section: 


With respect to section 110, it has been 
correctly observed that the authority to 
permit adjustments is discretionary. 
However, by authorizing discretionary 
adjustments the Conferees did not intend to 
authorize a refusal to grant appropriate 
allowances where such refusal would be an 
abuse of discretion. Thus, if the function 
performed is not usually performed by the 
producer without provision being made for 
compensation over and above the amount 
paid for the gas, prevailing industry practice 
may guide FERC to approve ceiling price 
adjustments which the Commission 
determines appropriate and consistent with 
the purposes of the legislation. For example, 
if the producer undertakes to compress the 
gas to pipeline pressure, and if an allowance 
is customarily made by the pipeline for such 
compression, the Conferees anticipated that 
FERC would consider approval of an 
appropriate al{ljowance under section 110. 
However, administrative flexibility was 
deemed important. Therefore, it was also 
intended that FERC could selectively focus 
on the areas which appear apropriate for 
approval of adjustments under section 110 in 
such a manner that the implementation of the 
section would not become administratively 
burdensome. ** 


This statement makes clear that the 
Congressional intent in implementing 
section 110 was two-fold. First, the 
Commission has great flexibility in 
determining permissible allowances. 
Second, the Commission has great 
flexibility in developing the 


®* See section 101(b}{9} of the NGPA, 15 U.S.C. 
3311(b)(9) (Supp. IV 1980). “In no case may a seller 
receive a higher price than his contract permits.” 
Conference Report, note 49 supra, at 74 (explaining 
NGPA section 101(b){9)). 

* See, e.g., Conference Report, note 49 supra at 
90; see also 124 Cong. Rec. at H13118 (daily ed. Oct. 
11, 1978) (statement of Congressman Dingell); 124 
Cong. Rec. at $16257 (daily ed. Sept. 27, 1978) 
(colloquies of Senators Gravel and Jackson and 
Senators Stevens and Jackson); see a/so, Interim 
Regulations, note 56 infra at 80-83, 43 FR 56490- 
56492; Order No. 94, note 1 supra, at 4-5, 45 FR at 
53100-53101; Order No. 45, note 59 infra at 20-26, 44 
FR at 51558-51559. 

124 Cong. Rec. at H13118 (daily ed. Oct. 11, 
1978) (statement of Congressman Dingell). 


administrative processes to effect 
recovery of the allowances. 

The Commission began to determine 
permissible allowances and develop 
administrative processes to implement 
section 110 on November 14, 1978, with 
the issuance of proposed regulations for 
public comment.** On December 1, 1978, 
as part of the general interim rules 
implementing the NGPA, made effective 
upon issuance, the Commission issued 
regulations for section 110. 

The Interim Regulations of December 
1, 1978, established an application 
procedure for first sellers to request 
Commission approval to charge 
allowances in excess of the applicable 
maximum lawful prices to recover 
production-related costs. Certain first 
sellers were not permitted to apply for 
the allowances, including those selling 
natural gas subject to certain intrastate 
sales contracts, those selling certain gas 
that was committed or dedicated to 
interstate commerce prior to enactment 
of the NGPA, and those selling gas 
produced at Prudhoe Bay, Alaska for 
transport through the Alaska Natural 
Gas Transportation System.*’ In 
addition, applications could not be made 
for certain types of production-related 
costs, including costs to gather, 
transport or liquefy gas if such activities 
took place on the lease from which the 
natural gas was produced. Costs 
incurred to get natural gas up to 
specified minimum quality standards 
were also excluded unless the costs 
were incurred in making first sales to 
end-users of the gas. 

Because these regulations were 
promulgated within the brief time period 
dictated by Congressional action, the 
Commission expressly invited further 
comment on them.** The rulemaking 
proceeding in this docket was initiated 
in response to comments on the part of 
the Interim Regulations implementing 
section 110 of the NGPA for production- 
related costs.*® After analyzing those 


5® Notice of Proposed Rulemaking, “Regulations 
Implementing the Natural Gas Policy Act of 1978,” 
Docket No. RM79-3 (Nov. 14, 1978) at 45-47, 164- 
170, 43 FR 53270, 53293-53294, 53353-53356 (Nov. 15, 
1978). 

*® See “Natural Gas Policy Act of 1978: Interim 
Regulations”, Docket No. RM79-3 (issued Dec. 1, 
1978) at 73-85, 247-253, 43 FR 56448, 56487-56493, 
56574-56577 (Dec. 1, 1978), FERC Stat. and Reg. 
Preambles {| 30,026 [1977-81]. 

57 An exception was made for certain sales of gas 
that was committed or dedicated to interstate 
commerce prior to enactment of the NGPA. The 
price for these sales could be increased by 
applicable area-wide gathering allowances and this 
increase required no prior application or 
Commission approval. 

** See Interim Regulations, note 56 supra at 169- 
170, 43 FR at 56535; see also Notice of Proposed 
Rulemaking, note 5 supra at 87, 43 FR at 53314. 

** In addition to Docket No. RM80-47-002, the 
Commission instituted two other rulemaking 
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comments, the Commission amended 
the Interim Regulations in Order No. 
94, 

The amendments covered several 
provisions. First, those selling certain 
natural gas that was committed or 
dedicated to interstate commerce before 
enactment of the NGPA were allowed to 
apply for production-related costs. 
Second, the restrictions preventing 
applications for gathering, transporting, 
and liquefying natural gas on the leases 
were removed. 


Third, sellers allowed to make 
applications under the regulations were 
permitted to increase maximum lawful 
ceiling prices by the area-wide gathering 
allowances without application or prior 
Commission approval. Fourth, 
applications for costs to gather or 
compress natural gas were no longer 
allowed. In making this last change, the 
Commission declared its intent to begin 
rulemaking proceedings to establish 
representative amounts for these two 
activities to be applied generically and, 
once established, to allow these 
amounts for costs incurred at least back 
to the suspension of the application 
process. * 


Other aspects of the Interim 
Regulations were not changed by Order 
No. 94. The regulations continued to 
preclude application by those selling gas 
priced under the terms of certain 
intrastate contracts.® An application 
procedure was still required for most 
production-related cost adjustments. 
The rule continued to exclude 
production-related costs incurred to get 
gas to minimum quality standards for 
sales made to anyone but an end user. 


proceedings to deal with particular problems of 
implementing section 110 for certain types of 
natural gas first sellers; see Order No. 68-A, “Order 
Clarifying Order No. 68, Granting in Part and 
Denying in Part Rehearing of Order No. 68, and 
Amending Regulations in Subparts E, F, and K of 
Part 271”, Docket No. RM80-14 (issued Nov. 10, 
1980}, 45 FR 76676 (Nov. 20, 1980), FERC Stat. and 
Reg. Preamble {| 30,209 (special rules governing 
section 110 allowances for those selling gas subject 
to existing intrastate contracts, successors to 
existing intrastate contracts and intrastate rollover 
contracts); and Order No. 45, “Treatment of Certain 
Production-Related Costs for Natural Gas to be Sold 
and Transported Through the Alaska Natural Gas 
Transportation System: Regulations and Statement 
of Policy,” Docket No. RM79-19 (issued Aug. 24, 
1979), 44 FR 51554 (Sept. 4, 1979), order vacated, 
“Order Rescinding Order No. 45 and Terminating 
Docket,” Docket No. RM79-19 (issued Jan. 4, 1982) 
(special rules governing section 110 allowances for 
those selling gas produced from Prudhoe Bay, 
Alaska). 

© Order No. 94, note 1 supra. 

*! Jd. at 42-43, 45 FR at 53107-53108. 

® Special rules for these sellers were issued under 
Order No. 68-A. See note 59 supra. In addition, a 
special rule was developed for those selling Prudhoe 
Bay Gas. See Order No. 45, note 59 supra. 
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Because of the changes made to the 
Interim Regulations and in order to 
obtain more information on how the 
rules would work, the Commission 
invited additional written comment and 
provided an opportunity for oral 
comments on Order No. 94. The 
Commission received written and oral 
comments on Order No. 94 from 29 
corporations and trade organizations. ™ 
The Commission also received 19 timely 
petitions to rehear Order No. 94.% 


83 Order No. 94, note 1 supra, at 74-76, 45 FR at 
53114. At the request of members of the public, the 
period for filing the written comments was extended 
from September 22, 1980 to October 6, 1980; see 
Notice of Extension of Time, “Regulations 
Implementing Section 110 of the Natural Gas Policy 
Act of 1978 and Establishing Policy Under the 
Natural Gas Act,” Docket No. RM80-47 (issued 
Sept. 22, 1980); see also Notice of Public Hearing 
(issued Sept. 26, 1980), “Regulations Implementing 
Section 110 of the Natural Gas Act”, Docket No. 
RMgé0-47; and Notice of Proposed Rulemaking, 
“Special Rules Under Part 270: Production Costs and 
Maximum Lawful Prices in Sales Under the Natural 
Gas Policy Act of 1978,” Docket No. RM80-72. 

* Written comments were received from the 
Atlantic Richfield Company; Colorado Interstate 
Gas Company; Columbia Gas Transmission 
Corporation; Indicated Producers; (representing 26 
corporations or other groups); the Interstate Natural 
Gas Association of America (INGAA); the Michigan 
Wisconsin Pipe Line Company; the Natural Gas 
Pipeline Company of America (Natural Gas): the 
Northern Natural Gas Company; Panhandle Eastern 
Pipeline Company and Trunkiine Gas Company 
(Panhandle-Trunkline) (joint comments); the 
Pennzoil Company; the Phillips Petroleum Company 
(Phillips); the Shell Oil Company (Shell); the Sonat 
Exploration Company; the Southern Natural Gas 
Company; the Texas Eastern Transmission 
Corporation and Transwestern Pipeline Company 
(Texas Eastern-Transwestern) (joint comments); the 
Texas Gas Transmission Corporation (Texas Gas); 
the Texas Independent Producers and Royalty 
Owners Association (Tipro); the Transcontinental 
Gas Pipe Line Corporation (Transco); and the 
United Gas Pipe Line Company. 

Ten of the persons presenting oral comments had 
previously submitted written comments: INGAA; 
Mich-Wisc.; Natural Gas; Panhandle-Truckline; 
Phillips; Shell; Texas Eastern-Transwestern; Texas 
Gas; Tipro; and Transco. The six others presenting 
oral comments were: The American Public Gas 
Association (representing 169 municipally-owned 
gas distribution systems in 27 states); Associated 
Gas Distributors; the Exxon Corporation; the Sun 
Gas Company, a division of Sun Oil; the Tennessee 
Gas Pipeline Company, a division of Tenneco, Inc.; 
and Texaco, Incorporated. 

The opportunity to present oral comments was 
held on October 21, 1980, pursuant to public notice; 
see note 63 supra, 

% Petitions to rehear were timely filed by 
Columbia Gas Transmission Corp.; Cities Service 
Gas Co.; El Paso Natural Gas; Exxon Corp.; 
Indicated Producers; INGAA; Michigan-Wisconsin 
Pipeline; Mississippi River Transmission Corp.; 
Mobil Oil Corp., with Mobil Oil Exploration and 
Producing; Natural Gas; Northwest Pipeline Corp.; 
Panhandle-Trunkline; Pennzoil Co.; Southern 
Natural Gas Co.; Tennessee Gas Pipeline Corp.; 
Texas Eastern-Transwestern ; Texas Gas; Transco; 
and United Gas Pipeline Co., and Sea Robin. The 
petitions were granted for the limited purpose of 
providing the Commission more time to consider 
them. “Order Granting Rehearing for the Purpose of 
Further Consideration”, Docket No. RM80-47 
(issued Sept. 19, 1980), as corrected. 


Several petitioners requested that their 
petitions also be considered as 
comments. 

In addition to the comments and 
petitions to rehear filed in this 
proceeding, the Commission has 
received several other filings. These 
filings include petitions for expedited 
action and supplementary comments. ®’ 


B. Discussion 


The regulations implementing section 
110 of the NGPA are being amended in 
several important respects. The two 
major changes are the elimination of 
minimum quality standards and the 
elimination of the application 
procedures. They are replaced with a 
self-executing mechanism allowing 
sellers to automatically adjust maximum 
lawful prices to recover most types of 
production-related costs. The : 
mechanism operates within well-define 
limits to ensure that the requirements of 
section 110 are carried out. Before 
proceeding to describe these 
amendments in detail, we present the 
reasons which have persuaded us to 
adopt them. 

The Interim Regulations contained 
threshold quality standards which were 
pipeline quality standards for the 
content of total sulphur, hydrogen 
sulphide, water, carbon dioxide and 
other impurities. As a general matter, to 
be eligible to apply for price 
adjustments for costs of treating, 
conditioning or processing natural gas, a 
seller had to be incurring costs to 
exceed the standards, and applications 
were limited to only those costs incurred 
to exceed the standards.® The 
standards were derived from a review of 
gas contracts on file with the 
Commission. One concept behind using 
the standards was that, as a matter of 
prevailing industry practice as 
represented by those contracts, sellers 
regularly agreed to deliver gas to 
purchasers which met the standards. 
Another concept was that the 


* Those that incorporated their petitions to rehear 
Order No. 94 into their comments were: Columbia 
Gas; Texas Gas; INGAA; Michigan-Wisconsin 
Pipeline; Natural Gas; Panhandle-Trunkline; 
Southern Natural (by implication), and Texas 
Eastern-Transwestern. 

® Motions for expedited action were filed by the 
Gas Processor’s Association of America, the 
Phillips Petroleum Company, the Atlantic Richfield 
Company, and the Pennsylvania Natural Gas 
Associates. In addition, the Exxon Company filed 
additional comments respecting the Commission's 
authority under section 110. 

* Interim Regulations, note 56 supra at 251-252, 
43 FR at 56576; see also Order No. 94, note 1 supra 
at 83-84, 45 FR at 53115. These rules applied unless 
a sale was made to an end user, in which case an 
application could be made for any cost incurred to 
treat, process, or condition the gas. See Order No. 
94, note 1 supra at 84, 45 FR at 53115. 
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Commission should exercise its 
discretion to allow adjustments under 
section 110 only for extraordinary 
production-related costs and, inasmuch 
as sellers usually delivered gas of 
pipeline quality to purchasers, the costs 
incurred to do so were not 
extraordinary.™ These quality standards 
were discussed by almost everyone who 
commented on, or filed petitions to 
rehear, Order No. 94. 

Only one commenter supported the 
standards. It argued that inherent in the 
idea of setting maximum lawful prices 
for gas sales is the concept that gas sold 
at a maximum lawful price should be of 
marketable quality. The comment went 
on to argue that quality standards are 
consistent with this concept in that their 
use ensures that a seller would get no 
more than the ceiling price for providing 
quality gas. 

The problem with this view is the 
initial premise that the NGPA pricing 
scheme requires the sale of marketable 
quality gas. The premise cannot be 
supported by either the language of the 
statute or its legislative history. In fact, 
the Congressional intent appears 
otherwise. Beyond reference to a Btu 
content, the provisions of Title I of the 
NGPA make no reference to any gas 
quality standards to which maximum 
lawful prices apply.” Further, the 
statute is clear that the maximum lawful 
prices are to apply whenever there is a 
“first sale”. Such a sale may take place 
at the wellhead or at any other point 
before being commingled in a pipeline’s 
system supply. While a producer may 
sell his gas after conditioning or 
gathering, the intent appears to be that 
he is free to contract to sell the gas right 
at the wellhead immediately after 
production.” Thus, although the sale 
may take place at the purchaser's 
mainline system before it enters that 
system, with the producer thereby 
incurring all of the production-related 
costs necessary to deliver at the point, 
the Act provides that the sale can take 
place at the wellhead with the producer 
incurring no production-related costs. 
For either sale, the same maximum 
lawful price applies.” Finally, to 
interpret the Act as requiring the sale of 
natural gas at a quality level in order to 
® See Interim Regulations, note 56 supra at 79-83, 
43 FR at 56490-56492. 

7 Cf. the several area-wide rete proceedings that 
did require price adjustments for sales of gas at less 
than specific quality. See e.g., text accompanying 
notes 38-44 supra. 

71 See 124 Cong. Rec. $16,257 (daily ed. Sept. 27, 
1978) (remarks of Senators Gravel and Jackson). 

™ The point was made in Order No. 94; see Order 
No. 94, note 1 supra at 60, 45 FR at 53111. It was also 


made by several who commented or petitioned for 
the removal of the standards. 
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charge a maximum lawful price requires 
that the Act be interpreted to provide for 
reducing prices below maximum lawful 
prices for sales of gas made below 
quality. The Act contains no such 
provision. 

All of the other commenters and 
petitioners who addressed the quality 
standards argued for their removal on 
both legal and factual grounds. The legal 
objections, while varied, can be reduced 
to a few essentials. One of the most 
frequent arguments made was that, 
because the regulations precluded 
adjustments for production-related costs 
to bring gas up to the quality standards, 
first sellers incurring these costs 
suffered an unlawful diminution of their 
statutory maximum lawful prices. We 
disagree. This argument is predicated 
upon the presumption that Congress 
intended maximum lawful prices to 
apply only for producing the gas. Yet 
this presumption ignores the fact that, 
under the NGPA, the maximum lawful 
prices are to apply to any first sale. 
While this may be a sale at a wellhead, 
it can also be a sale from a gathering 
system or the tailgate of a conditioning 
plant. The NGPA, through the definition 
of “first sale,” leaves to contracting 
parties the determination of what 
services the producer must provide to 
receive any price up to a maximum 
lawful price. In short, the fact that 
producers may have to incur production- 
related costs under the terms of their gas 
sales contracts in return for a maximum 
lawful price is not inconsistent with the 
Congressional intent in setting 
maximum lawful prices for first sales. 

The second major legal argument 
against the use of the quality standards 
was that, because neither the maximum 
lawful price sections nor section 110 
referenced such standards, to use them 
to implement section 110 was beyond 
the Commission’s authority. To accept 
this argument is to accept too narrow a 
definition of the Commission's authority 
to implement section 110 for production- 
related costs. As discussed above, the 
statute and its legislative history make 
clear that the Commission has broad 
discretion to determine the means of 
implementing section 110."* To read the 
section as these commenters apparently 
do would limit the Commission’s role to 
no more than approving adjustments for 
any and all production-related costs.” 


To the contrary, Commission authority under 
the Act's primary provisions extends only to 
establishing ceiling prices above the mandated 
maximum lawful prices. See, e.g., sections 104{b}(2). 
106{c) and 109(b)(2) of the NGPA, 15 U.S.C. 
3314(b}(2), 3316{c), 3319(b)(2) (Supp. IV 1980). 

™ See text accompanying notes 50-54 supra. 

* In addition to arguments directed exclusively at 
the use of the quality standards to implement 


Commenters and petitioners also 
objected to the quality standards on 
factual grounds. Some commenters 
argued that the contracts on file with the 
Commission, upon which the 
Commission based its determination 
that the quality standards established 
by the rule represented prevailing 
industry practice, did not provide a 
sufficient basis for that determination. 
Additionally, some commenters argued 
that, even assuming that the contracts 
on file are representative, contracts are 
not a good basis for determining 
prevailing industry practice because 
they only reflect the bargaining power 
and positions of the parties. 

We do not agree with these 
objections. Contracts for the sale of gas 
under the Natural Gas Act to interstate 
pipelines have been required to be on 
file with the Commission since the 
Phillips’ decision in 1954. These 
contracts are more than adequate to 
provide the Commission with a basis for 
ascertaining contracting practices in the 
industry. In response to the argument 
that contracts merely reflect bargaining 
power and do not reflect industry 
practice with respect to incurrence and 
recovery of production-related costs, we 
fail to understand the commenters’ 
reasoning. As other commenters have 
suggested, we believe that contracts are 
one of the best indicators of industry 
practice. Contracts do, of course, reflect 
bargaining power and positions, and it is 
that bargaining which results in the 
parties’ performance and compensation. 
The contracts show industry practice. 

Historically, the Commission has 
relied heavily on gas sales contracts to 
determine how a producer’s production- 
related costs should be handled. Area 
rate opinions, which established quality 
standards and downward adjustments 
to prices for gas that did not meet 
quality standards, were based on 
contracts as indicators of prevailing 
industry practices. National rate 
opinions provided for adjustments for 
these costs through reference to the 
contracts. Although the NGPA does not 
explicitly adopt these historical 
practices nor mandate their use in 
implementing section 110, it attaches 
great importance to contracts, as 
evidenced in section 101(b)(9) of that 
Act.76 


section 110, several commenters and most 
petitioners raised legal issues respecting this aspect 
of the regulations in conjunction with their 
arguments against the pipeline policy of 18 CFR 
2.102. These are discussed below, in the next 
section, when we address the policy statement. 

In addition, there is some evidence that the 
drafters specifically considered this point and left it 
to Commission discretion. See Conference Report, 
note 49 supra, at 91: “[t]he conferees recognize that 
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Apart from objections to contracts as 
valid indicators of prevailing industry 
practice regarding quality standards, 
some commenters and petitioners 
objected to the concept of applying the 
quality standards to all sellers on a 
nationwide basis. They noted that, 
because the quality of gas as produced 
varies widely between, and even within, 
geographic producing areas, a single 
standard for the nation could not reflect 
industry practice accurately enough. 
Moreover, because of variations in 
relative bargaining positions between 
individual gas sellers and purchasers, 
there were wide variations as to 
contracted-for quality specifications of 
gas being sold.” 

We agree with the commenters that 
determining industry practice on a 
national basis as to the quality of 
delivered gas is, and has always been, a 
difficult task. As several of the 
commenters and petitioners pointed out, 
and our own review of Natural Gas Act 
producer pricing verifies, the Federal 
Power Commission avoided establishing 
national quality standards. In its 
attempts to reflect prevailing industry 
practices the Commission either 
referenced the terms of particular 
contracts or established area-wide gas 
quality standards based, in large part, 
on the terms of existing contracts for 
sales of gas in the particular area.”* On 
at least two occasions, the Commission 
had before it proposals to adopt 
nationwide quality standards and each 
time rejected that approach.”® When the 
Commission did move to nationwide 
producer base ceiling rates, it explicitly 
referenced contracts as the appropriate 
mechanism for determining quality 
standards adjustments. In this way, 
individual practices could be reflected 
accurately. 

In establishing the generic quality 
standards in the regulations 
implementing section 110 and using 
those standards across-the-board to 
limit what sellers could receive as 
adjustments for production-related 
costs, the Commission, in its discretion, 
chose to use a generic standard rather 
than one that more accurately reflected 
individual practices. However, in using 
these standards the Commission, in 


in certain cases, the just and reasonable rates under 
the Natural Gas Act include an allowance for 
production related costs. The conference agreement 
is not intended to alter or change that practice.” 

” A few commenters, citing to the same point and 
their own contracting practices, argued for changes 
in some of the particular quality standards. 

7 See generally text accompanying notes 17 to 47 
supra. 

7 See notes 17 and 47 supra. 

* See text accompanying notes 45 to 47 supra. 
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effect, froze industry practice at one 
point in time, instead of providing a 
flexible procedure that would allow for 
change in industry practices. As a result, 
sellers, particularly resellers, may well 
have been forced into changing their: 
practices to conform to those found by 
the Commission to be generally 
prevailing. The rule denying producers 
certain types of production-related costs 
based on pipeline quality standards may 
work to change whatever contracted-for 
arrangement have been made as to who, 
as between seller and purchaser, would 
incur these costs. In other words, the 
rule that reflected generic industry 
practice at one time may operate in the 
future to encourage contractual changes 
that would shift responsibility for 
production-related costs away from 
producers and to gas pipelines. 
Therefore, we agree with commenters 
who suggest that individual gas sales 
contracts provide a better mechanism 
for determining who performs the work 
to provide quality gas and whether, if 
sellers perform that work, they should 
be allowed an adjustment under section 
110. By referencing the contracts 
directly, the generic rules can be applied 
in a manner best designed to account for 
costs incurred by sellers on an 
individual basis. In addition, because 
contract negotiation represents market 
forces at work in the sale and delivery 
of natural gas, *! changing conditions of 
industry practice can be accounted for 
by contractual amendment. 

Regulations implementing section 110 
that specifically reference contractual 
terms ensure, in the first instance, 
satisfaction of the legal requirements of 
that section. They ensure that the first 
seller who receives an adjustment has 
the contractual authority to do so. They 
also ensure that the first seller is 
performing the activity for which the 
adjustment is permitted. Moreover, they 
help to ensure that only amounts 
necessary to recover the costs are 
collected. Assuming arms’ length 
negotiations, a producer would not 
contract to receive an amount for 
performing production-related activities 
that is less than the cost of performing 
those activities. By the same token, the 
purchaser would not contract to pay an 
amount for these activities if the 
purchaser could perform them at less 
cost. 

The foregoing leads us to conclude 
that the quality standards should be 
removed and replaced with regulations 
that look to individual contracts as the 
test for whether a particular seller 
should receive an amount under section 


* Cf. Pennzoil Co. v. FERC, 671 F.2d 119 at 126— 
127 (5th Cir. 1982). 


110 for performing the production- 
related services such as treating or 
conditioning necessary to get gas to any 
standard. In addition, the same reasons 
lead us to conclude that the terms of 
individual gas sales contracts should 
serve the same purpose for any type of 
production-related service and its 
attendant cost. It is the contract which 
dictates whether a producer will be 
responsible for gathering or transporting 
the gas or performing any production- 
related service. And that agreement, in 
the first instance, represents the best 
indicator of prevailing practices as to 
how the producer should be 
compensated for that service. 

The mechanism allowing additions to 
maximum lawful prices through gas 
sales contracts cannot, however, be 
permitted to operate without some 
restrictions. First, contracting practices 
in and of themselves will not guarantee 
that a seller receives only that amount 
under section 110 necessary to recover 
his costs. To ensure that this statutory 
requirement is met, the Commission has 
developed limits for allowances to 
recover production-related costs under 
section 110.*? Because contracting 
practices provide, in the first instance, 
the best indicator of the appropriate 
amounts to be paid, and because, 
through section 101(b)(9) of the NGPA, 
the contract governs at prices lower 
than maximum lawful prices, the 
regulations issued today provide that a 
first seller may receive the amount he is 
expressly authorized to collect under the 
terms of the contract (as defined in the 
regulations) for providing the 
production-related service or the 
amount established under the 
regulations, whichever is less. 

The second restriction that we impose 
is that any amount that may be collected 
as a section 110 adjustment for 
production-related costs must be 
expressly authorized under the terms of 
the contract. Contracts may be 
amended, but only to have prospective 
effect.** This will hold parties to the 
terms of their bargain. 


* These include specific provisions for costs 
incurred to transport and gather gas as well as to 
compress it. See Interim Rule, note 3 supra. It also 
includes a methodology for determining the highest 
amount to be allowed for treating or conditioning 
the gas. See discussion below under Part C(1)(d) 
“Amounts necessary to recover production-related 
costs.” 

8 This is consistent with general view developed 
under the Natural Gas Act, that retroactive 
amendments should not be allowed. See Opinion 
No. 135, Transcontinental Gas Pipeline Corporation, 
Docket No. GP80-24, issued Dec. 11, 1981, 17 FERC 
{ 61,232 at 61,453, see also Order No. 23, Docket No. 
RM79-22 (March 13, 1979); Order on Rehearing of 
Order No. 23, Docket No. RM79-22 (May 11, 1979); 
Order No. 23-A, Docket No. RM79~22 (June 12, 
1979); Order No. 23-B, Docket No. RM79-22 (June 21, 
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Some commenters and petitioners 
also criticized the application 
procedures of the Interim Regulations 
and Order No. 94 regulations. Those 
procedures required first sellers to apply 
to the Commission for approval for most 
production-related cost adjustments 
under section 110. In applying, the 
sellers were required to furnish detailed 
information concerning the applicable 
maximum lawful price that would be 
adjusted, documents supporting that 
price, a description of the production- 
related costs to be recovered and the 
method used to compute those costs, a 
summary of contract provisions as to 
who bears those costs, and a statement 
as to the circumstances which make it 
necessary for the applicant to collect 
amounts above the maximum lawful 
price for those costs. 


Comments to Order No. 94 argued that 
this information requirement was too 
burdensome, too detailed, and in several 
respects duplicated information already 
on file with the Commission. Some 
recommended that the information be 
reduced to a bare minimum necessary to 
inform the Commission of the nature of 
the amounts that would be added to 
maximum lawful prices. 

Others questioned the need of an 
application procedure unless the 
Commission contemplated reviewing 
every single application. Finally, some 
commented that the types of information 
requested, for example a description of 
why an allowance was necessary, was 
prejudicial and appeared to show that 
the Commission would use rather 
stringent criteria in allowing 
adjustments under section 110 for 
production-related costs. 

The Commission agrees with the 
comments and petitions that the 
information requirements of the Interim 
Regulations and Order No. 94 impose 
greater burdens than necessary on those 
required to use them. In addition, with 
the removal of the quality standards 
limits, we must question whether those 
information collection and application 
requirements, or any application 
requirements, are necessary or would 
unnecessarily burden the industry and 
the resources of the Commission. 

In removing the quality standard 
limits, the regulations will permit first 
sellers to collect allowances under 
section 110 for most types of production- 
related costs. Because of this and 
because the new rules reference express 
contractual provisions, there may be a 


1979); Order on Rehearing of Order No. 23-B, 
Docket No. RM79-22 (August 6, 1979); Order on 
Rehearing of Order No. 23-A, Docket No. RM79-22 
(August 13, 1979). 
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large burden imposed on the 
Commission if it is to review every sales 
contract through an application process 
or other forma! submission to the 
Commission. Moreover, such procedures 
would result in unwarranted delay in 
sellers receiving adjustments under 
section 110. 

For these reasons, the application 
procedures are being removed from the 
regulations. The new regulations 
referencing the gas sales contracts are 
designed to be self-executing. We are 
confident that the contractual 
authorization requirements of the new 
rules, coupled with Commission- 
established methods of determining 
limits, will serve to ensure that the 
provisions of section 110 and the 
Commission's regulations are properly 
implemented. However, we are mindful 
of the potential for abuse inherent in 
any self-implementing regulatory 
scheme. Field audits will ensure that 
sellers adhere to the new rules. 

In addition, the Commission's 
enforcement authority under the NGPA 
should stand as a deterrent to the 
misuse of the new rule. The collection of 
a price in excess of the otherwise 
applicable maximum lawful price by an 
amount not authorized under the new 
regulations would be a statutory pricing 
violation. Depending, then, upon the 
results of investigations, the 
Commission may, in accordance with 
the provisions of section 504 of the 
NGPA, assess a civil penalty of up to 
$5,000 per violation per day if a 
“knowing” violation within the meaning 
of section 504(b)(6) of the NGPA has 
occurred. Alternatively, the 
Commission may initiate proceedings to 
determine whether a violation of the 
NGPA, or the Commission's regulations 
has occurred, as well as whether such 
violation was “knowing” within the 
meaning of section 504(b)(6).* 


This would be in addition to any refund that 
might be ordered. See generally, Interim Rule, note 5 
supra. 

® The term “knowing” under section 504(b) of the 
NGPA means the having of (1) actual knowledge, or 
(2) the constructive knowledge deemed to be 
possessed by a reasonable person who acts under 
, similar circumstances. In this regard, the 

Conference Report on section 504{b) provides that 
the conferees intended that every person shall be 
presumed to have constructive knowledge of the 
Act itself, but not necessarily of the regulations 
adopted pursuant to the Act. The latter was viewed 
to be a question of fact to be determined by a 
reasonableness test. Conference Report, note 49 
supra, at 121. Accordingly, the Commission believes 
that knowledge of the rules promulgated today must 
be established in order to assess a civil penalty for 
a violation arising in connection with a disallowed 
production-related cost, even though the violation 
would be, in our view, a statutory violation. But we 
note that the Commission may find it difficult to 
conclude that, under the circumstances, a seller who 
collected a price in excess of the applicable 


Consequently, the Commission believes 
that the existing civil and criminal 
penalty provisions of the NGPA 
constitute an adequate deterrent to 
potential abuses and violations of the 
new rules. 

Apart from the quality standards and 
the application procedure, the comments 
to Order No. 94 discussed other 
important areas of the Interim 
Regulations. Most of these comments 
are very specific and are more 
appropriately discussed in the following 
section which describes the amended 
rules in detail. Several comments to 
Order No. 94 and petitions to rehear that 
order renewed arguments made in 
response to the Interim Regulations of 
December 1, 1978, that the rules for 
those selling gas under certain intrastate 
contracts should be changed to allow 
these sellers the same adjustments as 
other sellers. Those comments are 
addressed in a separate order. 

One commenter noted that Order No. 
94 reproduced the special rules of Order 
No. 45 that were prescribed for sales 
made of Alaskan gas to be transported 
through the Alaskan Natural Gas 
Transportation System. Because these 
rules had been stayed at the time Order 
No. 94 was issued, the commenter noted 
that, by reissuing them as part of Order 
No. 94, the Commission may have 
inadvertently confused the public as to 
whether these rules were actually 
stayed. No such result was intended. 
Moreover, these special rules were 
rescinded after Order No. 94 was 
issued. *’ 

One commenter expressed 
dissatisfaction with the regulations 
permitting those selling gas directly to 
end-users to apply for production- 
related costs incurred to make the gas of 
suitable quality for the end-user. This 
dissatisfaction stemmed from having 
meximum lewful price by an amount reflecting the 
inclusion of production-related costs cannot 
reasonably be charged with knowledge of these 
rules. 

Even if a seller were laboring under a legal 
misapprehension as to whether certain costs were 
allowable add-ons this “mistake of law” would not 
affect the seller's civil penalty liability. Moreover, if 
a first seller knows that an add-on for a production- 
related cost is not allowed, but, disregarding that 
knowledge, collects a price in excess of the 
maximum lawful price by an amount attributable to 
such costs, the seller's violation is both knowing 
and willful. This type of case may be referred by the 
Commission for criminal prosecution under section 
504(c) of the NGPA. If, on the other hand, a seller 
relied upon a mistaken interpretation of the 
contract, or of the Commission's regulations 
implementing section 110, the seller's violation may 
not be “willful”, but would nonetheless be 
“knowing” for civil penalty purposes. See U.S. v. 
International Mineral & Chemical Corp. 402 U.S. 
558, 564-65 (1971). 

*© See generally Order No. 94-B, note 4 supra. 

*’ See note 59 supra. 
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any rule that treated one group or class 
of sellers differently from another. 
Another questioned the intent of the 
rule. As discussed in both the Interim 
Regulations and Order No. 94, this rule 
was implemented because the 
Commission had no factual basis on 
which to judge what were prevailing 
practices for these types of sales. °* 
Because the amendments made today do 
away with the quality standards, the 
rules distinguishing between sales made 
to end-users and sales made to others 
are likewise removed. 

In summary, this order amends the 
regulations by replacing the potentially 
cumbersome application process with 
provisions that allow first sellers to 
charge amounts necessary to recover 
contractually authorized production- 
related costs without prior Commission 
approval. These provisions operate only 
if, under the express terms of a gas sales 
contract, the seller agrees to perform the 
production-related service-and the 
purchaser agrees to compensate the 
seller for performing that service by 
paying an amount apart from the 
amount paid for the gas itself. To ensure 
that only an amount necessary to 
recover the production-related cost is 
charged, the rules provide that the 
amount to be collected must be the 
lesser of the amount agreed to under the 
terms of the contract for performing the 
service or the amount computed under 
methods established by the 
Commission. 

Because the new rules implementing 
section 110 reference individual gas 
sales contracts as the test for whether a 
particular seller should receive any 
amount in excess of the maximum 
lawful price for performing production- 
related services, the earlier regulations 
that rested on concepts of “prevailing 
industry practice” to generically direct 
what types of production-related costs 
may be collected are no longer 
necessary. These regulations are, 
therefore, removed. 

The new regulations are designed to 
be self-executing. Therefore, the 
provisions that required applications to 
the Commission and described the 
content of those applications have also 
been removed. These have been 
replaced with provisions that impose a 
general record-keeping requirements on 
sellers collecting allowances for 
production-related costs and provisions 
that will require these sellers to provide 
gas purchasers with a description of the 
amounts collected. 


®* See Interim Rules, note 56 supra at 79, 43 FR at 
56490; Order No. 94, note 1 supra, at 46-47, 45 FR at 
53108. 
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In addition, this order makes other 
amendments in response to comments 
and petitions to Order No. 94. The 
definition of “production-related costs” 
is amended to include any cost of 
performing production-related services 
that is properly allocable to natural gas 
customers and a method by which such 
costs:'can be so allocated. As a result, 
the term “non-allocable costs” is 
removed from the regulations. 

Amendments are also made to the 
blanket affidavit filing provisions of the 
Commission’s regulations to provide gas 
sellers still subject to the Natural Gas 
Act with an administratively simple 
method of meeting their obligations 
under that Act when charging for 
production-related costs. 

The amendments are being issued as 
final rules. As a general matter, the final 
rules will not operate to authorize the 
collection of amounts for production- 
related costs incurred prior to today. A 
basic principle of administrative 
procedure is that rules should operate 
prospectively only. We see no reason to 
depart from this principle in 
implementing these amendments. To the 
contrary, there is good reason to adhere 
to it. 

First, while the general subject of the 
rules has been before the Commission 
since December 1, 1978, the rules 
themselves are a change in the 
established practice that has been in 
effect as interim rules since that date. 
Although, the Commission left open the 
possibility of changing the rules issued 
December 1, 1978, it did not provide any 
indication of what the changes might be. 
Thus, there was no notice that the 
interim rules in existence from 
December 1, 1978, through today, would 
not govern during that period. 

Second, making the new rules 
retroactive may impose substantial 
burdens on those who have acted in 
reliance on the earlier, interim rules. It 
would result in the reopening of past 
transactions developed under those 
rules and may result in hardships and 
unfairness. 

Not making the rules retroactive 
works no hardships or unfairness. In 
keeping with regulatory practice, the 
new rules do not permit new contractual 
agreements to operate retroactively. 
Therefore, only those who had 
contractual authority to receive a 


® An exception is made in the case of delivery or 
compression services. However, this exception is 
based upon the Commission's notice in Order No. 94 
that these costs could be recovered. In addition, this 
recovery is under particular safeguards to insure 
that amounts collected for these services may only 
be collected if contractual authority existed to 
collect them at the time they were incurred. See text 
accompanying notes 120-123, infra. 


production-related cost allowance, and 
were prohibited from collecting that 
allowance because of the Commission’s 
regulations, would gain by making the 
rules retroactive. We do not believe that 
this gain justifies retroactive rulemaking 
in this instance, because the class of 
persons involved is small and adequate 
mechanisms have been, and continue to 
be, available to consider any hardship, 
inequity, or an unfair distribution of 
burdens incurred. 

Before proceeding further, one point 
raised by those seeking rehearing of 
Order No. 94 should be addressed and 
that is the view that the changes made 
by that Order should be made 
retroactive to December 1978, the date 
the Interim Regulations were issued. For 
the same reasons we decline to make 
the amendments made today 
retroactive, we decline to make those of 
Order No. 94 retroactive. 


C. Section-by-Section Analysis of the 
Rule 


This order amends §§ 271.1104 and 
271.1105 of the Commission's regulations 
implementing section 110 of the NGPA. 
It also amends § 271.1103 of the 
regulations requiring retention of certain 
records and makes conforming changes 
to §§ 270.102(b) (15), (16) and (17) and 
§ 271.1100. In addition, this order 
amends § 154.94 of the regulations 
respecting certain Natural Gas Acct filing 
requirements. 

1. Rules for Production-Related Cost 
Adjustments. Section 271.1104 has been 
considerably revised. As revised, the 
section is made up of seven paragraphs. 
Paragraph (a) states the general rule that 
a price for a first sale of natural gas will 
not be considered to exceed the 
maximum lawful price applicable to that 
sale if it exceeds that price by an 
amount necessary to recover 
production-related costs and if certain 
conditions are met. Paragraph (b) 
describes the types of sales excluded 
from the scope of the generic rules of the 
section. Paragraph (c) provides 
definitions for key phrases used in the 
general rule including the terms 
“production costs” and “production- 
related costs.” The latter definition has 
been changed to include costs incurred 
by a seller to handle crude oil, other 
liquids and liquefiable hydrocarbons to 
the extent that activity inures to the 
benefit of gas customers. Paragraph (d) 
sets cut limits on amounts that may be 
recovered as production-related costs. 
Paragraph (e) provides a series of 
special transition rules to allow the 
collection of delivery or compression 
costs incurred prior to the date of this 
order. Paragraph (f) provides that sellers 
must give notice to purchasers of 


charges to be collected. Finally, 
paragraph (g) provides that one may 
apply to the Commission for an 
allowance to cover types of costs not 
otherwise provided for by the generic 
rules. 

Section 271.1105 described the types 
of information that a first seller would 
have to submit to the Commission as 
part of an application for a production- 
related adjustment under section 110. 
Because of the amendments made by 
this order, the application process is no 
longer required. For this reason, the text 
of § 271.1105 has been removed. In its 
stead, the Commission is putting into 
place, by separate order, special refund 
provisions.” 

Section 271.1106 has provided a cross- 
reference to the Commission's 
procedural regulations for those seeking 
relief under section 502(c) of the NGPA. 
A technical change is made to § 271.1106 
to reflect the recent recodification of the 
Commission’s rules of practice and 
procedure. 

a. The general rule. Paragraph (a) 
provides that the price for a first sale of 
natural gas shall not be considered to 
exceed the maximum lawful price 
applicable to that sale, as determined by 
the regulations implementing sections 
102 through 108 of the NGPA, if three 
conditions are met. Each of the three is 
based on the requirements of section 110 
of the NGPA. The first condition is that 
the price can only exceed the maximum 
lawful price by an “amount necessary to 
recover” production-related costs as 
determined under paragraph (d). 
(Paragraph (d) sets out the limits of what 
can be collected; these are the lesser of 
the amount expressly authorized under 
the terms of the gas sales contract or the 
amounts determined under the 
Commission’s methodologies.) The 
second is that the production-related 
costs being recovered must actually be 
borne by the seller. The third is that the 
seller must be “expressly authorized” to 
be compensated for bearing the 
production-related cost. “Expressly 
authorized” is a defined term relating to 
the gas sales contract. 

The first condition serves an 
important regulatory function. As 
already discussed, any rule 
implementing section 110 for production- 
related costs must work to ensure that 
the seller who collects a price in excess 
of the applicable maximum lawful price 
for the sale receives only that amount 
necessary to recover production-related 
costs. While the seller should not be 
foreclosed from recovering these costs, 
neither should he be allowed to recover 


® See Interim Rule, note 5, supra. 
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more. To allow the recovery of 
production-related costs in amounts 
greater than that necessary would be in 
derogation of the Commission's section 
110 authority. 

The third condition, that a seller have 
contractual authority to collect an 
amount for production-related costs, 
also serves an important regulatory 
function. By having a rule that relies on 
contractual authority for the collection 
of production-related costs, the 
Commission focuses on the decisions 
made by those closest to the situation as 
to who will bear the costs necessary to 
bring the gas to market and whether 
those costs, if borne by the seller, are to 
be recovered by collecting the ceiling 
price paid for the gas. In so doing, the 
Commission adopts the views expressed 
in response to Order No. 94 that 
decisions as to who should bear 
production-related costs should be left, 
in the first instance, to contracting 
parties. In addition, this rule is also 
consistent with the concept that, under 
the NGPA, an important determinant of 
sales prices is the sales contract. The 
result of adopting the contractual test, 
aside from administrative simplicity and 
ease of enforcement, is that contracting 
parties—both first sellers and gas 
purchasers—are left to the benefits or 
detriments of their bargains. 

b. The exclusions. The generic rules 
implementing section 110 will apply to 
all but two categories of natural gas first 
sales made under the terms of a written 
gas sales contract. The excepted 
categories are listed under paragraph 
(b). They include the first sale of natural 
gas produced from the Prudhoe Bay Unit 
of Alaska for transport through the 
natural gas transportation system 
(ANGTS) approved under the Alaska 
Natural Gas Transportation Act of 1976 
(14 U.S.C. 719 et seg.) (ANGTA), and a 
sale in which the price applicable to the 
sale has been established under the 
Commission's optional rate procedures. 

Sales of Prudhoe Bay gas have always 
been subject to special consideration 
under the Commission's rules 
implementing section 110. These sales 
were explicitly excluded from the ambit 
of the Interim Regulations, and a special 
rule limiting the types of production- 
related costs that could be applied for 
by sellers of Alaska gas was issued 
under a separate rulemaking. These 
actions were taken on the basis that 
production and pipeline transportation 
of Alaskan gas involved unique 
circumstances that required limiting the 
types of production-related costs that 
would be allowed producers under 


™ See Interim Regulations, note 56, supra at 83-85, 
43 FR at 56492-56493; Order No. 45, note 59 supra. 


section 110.** The particular 
circumstances that warranted this 
treatment of Alaska gas sales, especially 
the exclusion of the gas conditioning 
facilities from the ANGTS and the 
prohibition against producers 
participating in the ownership of the 
ANGTS, were removed by an act of 
Congress. Because of this, Order No. 45 
was vacated.* 

There are, today, no reasons to limit 
what first sellers of natural gas 
produced from the Prudhoe Bay Unit of 
Alaska for transport through the ANGTS 
can receive as an add-on under NGPA 
section 110 for production-related costs 
borne by them. The exception of 
paragraph (b)(1) should not be read as 
such a limitation. Instead, it reflects the 
Commission's view that decisions as to 
what to allow these sellers under 
section 110 for production-related costs 
are best made in the context of specific 
cases and not through generic rules. This 
is because of the peculiarity of the gas 
sales arrangements for this gas and 
because the Commission recognizes that 
both producers and pipelines may be co- 
owners and operators of the 
conditioning plant. The Commission has, 
therefore, decided to treat allowances 
for production-related costs for this gas 
on a case-specific basis and through 
ongoing and future transportation 
certification proceedings. * 

The second exception of paragraph (b) 
excludes sales made at just and 
reasonable rates set by the Commission 
under the Natural Gas Act and collected 
by first sellers pursuant to a certificate 
issued under the optional rate 
procedures of § 2.75. One who sells gas 
at such rates cannot increase those rates 
above the certificated amounts unless 
relieved of the obligations imposed by 
certificates authorizing the rates.® The 
rule provides that sellers who collect 
prices based on optional procedure rates 
can collect the allowances under the 
rules issued today in one of two ways: 
either the certificate authorizing the sale 
has been amended to permit the rate 


* Order No. 45, note 59 supra at 26-42, 44 FR at 
51558-51561. 

® See “Order Rescinding Order No. 45 and 
Terminating Docket”, note 59 supra; see also 
President's Findings and Proposed Waiver of Law 
(Oct. 15, 1981), approved by Joint Resolution of 
Congress, S.J. Res. 115, Pub. L. 97-93, 95 Stat. 1204 
(1981). 

The Commission's authority to treat production- 
related costs on a case-specific basis is predicated 
on the provisions of section 110 of the NGPA which 
explicitly permits the Commission to grant an 
allowance by “rule or order.” 

% See Order No. 64, “Order Reissuing Part 271, 
Subpart D of the Commission's Regulations as Final 
Regulations”, Docket No. RM80-19 at 15-26 (issued 
Jan. 3, 1980), 45 FR 1862 (Jan. 9, 1980), aff'd, 
Columbia Gas Development Corp. v. FERC, 651 F.2d 
1146 (5th Cir. 1981). 
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increase; or, through redesignation or 
otherwise, the gas sale is no longer 
subject to the Commission’s Natural Gas 
Act jurisdiction. In such circumstances, ~ 
the exclusion no longer pertains. 

The exclusion of gas priced under an 
optional procedure rate is the only 
exclusion of natural gas that was 
committed or dedicated to interstate 
commerce before enactment of the 
NGPA. Thus, the Commission's generic 
rules of § 271.1104 apply to any other 
situation in which the maximum lawful 
price for the sale of the gas is based on 
just and reasonable rates established by 
the Commission under the Natural Gas 
Act. Of course, such sellers must still 
make any relevant filings required under 
the Natural Gas Acct if the sale of the gas 
is still subject to the Commission's 
Natural Gas Act jurisdiction.” 

The generic rules, as amended, apply 
only to a “first sale” of natural gas (as 
that term is defined under the NGPA) 
that is made under the terms of a 
written gas sales contract. Because of 
the requirement that there be a written 
gas sales contract, transactions that 
might otherwise be considered a first 
sale but do not involve gas sales 
contracts are outside the ambit of the 
generic rules of § 271.1104. 

In a recent opinion, the Fifth Circuit 
Court of Appeals held that an 
intracorporate transfer of a pipeline 
company's own gas production from its 
production division to its transportation 
division constitutes an NGPA “first 
sale” and, on the basis of this holding, 
vacated Commission rules and orders 
that had found to the contrary.*’ While 
this decision is now pending review 
before the Supreme Court, the 
amendments we make to our regulations 
should not be read as reflecting 
Commission approval or disapproval of 
that decision. We wish to point out, 
however, that these amendments, 
conditioned as they are on the existence 
of gas sales contracts developed through 
arms’ length negotiation, do not include 
the types of intracorporate transactions 
characterized by the court as being first 
sales. Accordingly, those who are 
involved in such transactions, and who 
seek an adjustment under section 110 for 
production-related costs, must instead 
apply to the Commission. 

c. The definitions. Paragraph (c) 
provides definitions for important terms 
used in § 271.1104. In Order No. 94, the 
definitions of “production costs,” 
“production-related costs,” and “non- 


% See text accompanying notes 128-129, infra. 

®*’ Mid-Louisiana Gas Company v. Federal Energy 
Regulatory Commission, 664 F.2d 530 (5th Cir. 1981), 
pet. for cert. granted, 103 S, Ct. 49 (1982). 
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allocable costs” were introduced and 
placed under the general definitional 
provisions of § 270.102(b). These 
definitions are amended and are 
removed from that section and placed 
under § 271.1104 for ready reference. In 
addition, the definition of “non-allocable 
costs” is rescinded. The concept 
originally intended by the creation of 
this definition is included under an 
amended definition of ‘‘production- 
related costs.” Finally, several important 
phrases used in the general rule of 
paragraph (a) and elsewhere in the 
section are defined. 

Borne by the seller. This definition is 
to make clear that a seller is to be 
considered as bearing a production- 
related cost whether or not he is 
actually performing the service which 
has engendered the cost. There may be 
situations in which the seller is not 
himself performing the service but has, 
instead, contracted with another person 
to perform the service on his behalf. In 
such a situation, the seller should be 
allowed to recover from the purchaser 
the amount paid to the other person, 
provided that other requirements of the 
section are met. 

Deliver. As a practical matter, it is 
exceedingly difficult to define 
“gathering” in terms of a particular 
activity. °* Moreover, while section 
110(a)(2) of the NGPA refers to both 
“gathering” and “transportation” as 
activities that may involve production- 
related costs, transporting natural gas is 
a function that, under sections 2 (15) and 
(16) of the NGPA, is undertaken not by 
producers, but by interstate and 
intrastate pipelines.® To prevent 
confusion as to what “gathering” is, and 
to prevent the possible misapplication of 
the term “transportation” as undertaken 
by producers, both activities are 
included under the term “deliver” 
natural gas. 

The term “deliver” is limited to 
gathering or transporting through natural 
gas pipelines. Moving gas by other 
means, as for example by truck or barge, 
is excluded from the definition and, 
therefore, from the generic rules. This 
exclusion is intentional. Costs for such 
activities fall outside of the mainstream 
of experience and are not reflected in 
the limits of paragraph (d). Those who 
wish to file an application under section 


% See, e.g., Chase Gathering Systems, Inc., “Order 
Granting Petition for Declaratory Order,” Docket 
No. CP80-493 (issued Sept. 17, 1981), 16 FERC § 
61,199. That case cites to three tests for gathering, 
all used by the Commission: the “behind the plant” 
theory, the “central point” in the field test, and the 
“primary function” test. Jd. at 61,447-48. 

% Sections 2(15) and 2(16) of the NGPA, 
respectively, define the terms “interstate pipeline” 
and “intrastate pipeline, 15 U.S.C. 3301 (15) and (16) 
(Supp. IV 1980)." 


110 for these or other methods of moving 
natural gas should refer to paragraph (g) 
of § 271.1104. 

Expressly authorized. The general 
rule of paragraph (a) requires that, for a 
first seller to add-on an amount to an 
applicable maximum lawful price for the 
recovery of a production-related cost, 
the seller must be “expressly 
authorized” to be compensated for 
bearing that cost. This key phrase is 
defined in two parts. The first requires 
that the gas sales contract governing the 
first sale, by its express terms, shows 
that the seller has agreed to provide a 
specified production-related service. 
That is, the contract must show that the 
seller is responsible for the performance 
of a particular production-related 
activity, for example, delivering gas to 
the purchaser, or for the performance of 
the work to provide gas of an agreed 
upon quality. General provisions that 
the seller will sell and deliver the gas for 
a price without a description of where 
the delivery will be made or what the 
quality will be will not suffice. Nor will 
informal sales procedures or separate 
agreements not expressly reflected in 
the express terms of the contract suffice. 
The gas sales contract is to be the only 
means of showing who, precisely, is 
responsible for providing the specified 
production-related service and incurring 
the production-related costs. 

If a first seller is responsible for 
providing a production-related service 
under the express terms of the contract, 
the second part of the definition requires 
some evidence that the purchaser has 
agreed to pay the seller for providing 
that service apart from an amount paid 
for the gas. This is done by requiring 
that the contract, by its express terms, 
shows that the purchaser has agreed to 
compensate the seller for the cost of 
providing that specified production- 
related service. This can be done under 
the rule in two ways. The contract can 
either contain a provision that expresses 
that the purchaser will pay some 
amount to the seller to recover the cost, 
or it can contain a so-called “area rate 
clause.” However, as explained more 
fully below, the use of an area rate 
clause will, under the regulation, only 
suffice to allow an adjustment if gas is 
priced under certain applicable 
maximum lawful prices and then only 
for delivering the gas. It cannot be used 
as authority for collecting any other 
types of production-related costs. 

For a contract to be considered as 
expressly providing that the purchaser 
agrees to compensate the seller for the 
cost of providing a production-related 
service, it must describe that payment 
as being separate from the amount paid 
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for the gas. A contract that merely states 
that gas is to be sold at some price, for 
example, the applicable maximum 
lawful price, and delivered in a 
condition and at a particular quality 
suitable for pipeline entry will not 
suffice. Instead, a contract must 
expressly provide for the payment of an 
amount directly tied to the performance 
of the activity that results in the 
incurrence of the production-related 
cost. 

The amount itself need not be 
specified. It can, for example, be based 
on a pricing formula or reference the 
Commission’s regulations implementing 
section 110. However, no express 
reference to section 110 of the NGPA or 
the regulations implementing that 
section is required. For example, a 
contract might provide for the sale of the 
gas at an applicable maximum lawful 
price and that the seller is to perform all 
necessary gathering and conditioning, 
and as compensation for performing 
those services, the seller may collect the 
“highest amount” permitted by the 
Commission for that activity. This would 
suffice. The point is that some payment 
provision segregable from the amount 
paid for the gas must be identified on 
the face of the gas sales contract as 
compensation for providing the 
production-related services. 

The alternative that considers an area 
rate clause as evidence of the 
purchaser’s agreement to compensate 
the seller for the cost of delivering the 
gas is inserted in recognition of the long- 
standing practice in setting and 
implementing Natural Gas Act producer 
rates to consider these clauses as 
sufficient to permit sellers to adjust their 
rates by adding on delivery allowances. 
Throughout the area and national rate 
proceedings, the Commission allowed 
producers to file for and collect 
gathering and delivery allowances if 
“contractually authorized.” *° The 
Commission’s practice during this period 
was to allow area rate clauses to trigger 
the applicable Commission-established 
just and reasonable rate.’ Parties 
included an area rate clause in their 
contracts in the expectation of receiving 
any gathering or delivery adjustment 
that the Commission allowed. For 
example, in the national rate opinions 
and regulations, no specific statement 


10 See e.g., note 45 supra, Opinion No. 699-H, 52 
FPC at 1655; Opinion No. 749, 54 FPC at 3116. 

101 See Order No. 23, FERC Stat. & Reg. Preamble 
{ 30,040 at 30,312. Athough gathering and delivery 
allowances could be added to base ceiling prices, 
the Commission made it clear that these rates were 
to be viewed in their totality and that the entire rate 
was just and reasonable. See Placid Oil Co. v. FPC, 
note 18 supra, 483 F.2d at 891, aff'd Mobil Oil Corp. 
v. FPC, note 18 supra, 417 U.S. at 330. 





5164 


was made that a seller with an area rate 
clause could collect national rates.‘ 
However, Commission practice was to 
allow producers to file for, and collect, 
the national rates if the producer cited 
an area rate clause as the contractual 
basis for the Natural Gas Act section 4 
rate increase filing.’ In addition, since 
the national rate was also a “total 
rate,” ? the Commission's practice was 
to allow an area rate clause to be cited 
by a producer as the basis for collecting 
a gathering or delivery allowance. This 
is in contradistinction to compression, 
treating, conditioning, or liquefying gas; 
these activities never being allowed for 
under area rate clauses. In light of this 
history and the fact that the Commission 
is today establishing delivery 
allowances, the rule allows first sellers 
to collect delivery allowances if all 
other requirements of the rule are met 
and the contract contains an area rate 
clause. 

To reiterate, this type of clause can 
only be used to justify an adjustment for 
delivering gas (for gathering or 
transportation); it cannot be used to 
justify the collection of any other type of 
production-related cost. Should a 
contract contain both a provision 
specifying an amount to be paid for 
delivering gas and an area rate clause, 
the specific provision will control unless 
the two are phrased as operating in the 
alternative. If the two are phrased as 
operating in the alternative, the parties 
must mutually agree as to which will 
control. 

The use of an area rate clause to 
allow adjustments for delivering the gas 
is allowed for all NGPA pricing 
categories except gas sold under 
sections 105 and 106(b) of the NGPA. 
Sales made under these sections, which 
involve certain types of intrastate gas 
sales contracts, are excluded by not 
referencing subparts E and F, the 
subparts of the Commission's 
regulations under which an applicable 
maximum lawful price is determined for 
these types of sales. The exclusion is 
based on the fact that prior Commission 
practice regarding the use of area-rate 
clauses did not extend to these types of 
sales. For this reason, those making 
sales under subparts E and F had no 
expectation that the Commission would 
extend this practice to them. 

The requirements that the contract 
contain both an express provision that 
the seller agrees to provide the 


*2 Notice of Proposed Rulemaking and Public 


Hearing, Docket No. RM79-22 (issued Feb. 13, 1979) 
at 24, 44 FR 10336 (Feb. 16, 1979), FERC Stat. & Reg. 
Proposed Reg. { 32,008 at 32,079. 

103 Id, 

** See note 45 supra, Opinion No. 699-H, 52 FPC 
at 1624; Opinion No. 770-A, 56 FPC at 2804. 


production-related service and that the 
purchaser agrees to compensate the 
seller for that service define the types of 
contracts that will trigger generic 
adjustments under section 110 for 
production-related costs. The contract, 
reflecting the bargain made between 
seller and purchaser, is the basic 
mechanism for allowing recovery of 
production-related costs. Given the great 
number of contracts that will be 
involved and the diversity of provisions 
that can be used in such contracts, these 
rules are necessary to ensure that this 
mechanism will operate in an 
administratively effective manner. 

Production costs. In Order No. 94, the 
Commission offered a detailed analysis 
of the need to ensure that only 
production-related costs be 
compensated for under its rules 
implementing section 110.'*° One result 
of that analysis was to define 
“production costs,” the costs incurred to 
find and produce gas to the wellhead. 
This was done to exclude these types of 
costs from the ambit of “production- 
related costs.” 

The comments received in response to 
Order No. 94 raised no substantive 
questions as to the concept that 
“production costs” should not be 
included as “production-related costs.” 
Most of the comments to this definition 
instead questioned the use of the term 
“compression” in the definition of 
production costs and argued that, as 
drafted, the definition would include 
any compression that even partly 
enured to production. This, they argued, 
would include as a production cost all 
compression activities and their related 
costs if only a part of their function went 
to production. That is, the definition did 
not consider compression activities that 
might have more than one purpose or 
objective.’ For similar reasons, the 
specific reference to compression for 
stripper well production in the definition 
of “production costs” was also criticized 
as unfairly denying producers of this 
type of gas an adjustment under section 
110 for compression. 

The definition of “production costs” 
has been retained without substantive 
change. With respect to the particular 
problem of compression that can serve 
to both produce gas and to provide 
production-related services such as 
moving the gas from the wellhead, two 
things should be noted. First, to the 
extent such compression is to produce 
the gas priced under the incentive 


18 Order No. 94, note 1 supra, at 9, 45 FR at 53101- 
53102. 

198 See, e.g., Shell Comments at 8; Indicated 
Producers’ Comments at 18; Transcript of Public 
Hearing held Oct. 21, 1980 for Docket Nos. RM80-72 
and RM80-47 at 172 (comments of Sun Gas). 
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provisions of section 108 of the NGPA, 
the producer should be considered as 
collecting an amount “necessary” to 
recover costs of providing such 
compression through the revenue 
collected under the pricing provisions 
that permit him to continue charging the 
section 108 price. To allow 
compensation under section 110 for 
these compression costs would, 
therefore, be improper. Second, to the 
extent that compression is for the 
production of natural gas priced under 
the production enhancement regulations 
issued under section 107 of the NGPA, 
that price also provides adequate 
compensation for costs incurred by 
adding necessary compression to qualify 
for that price. To allow compensation 
for that compression under section 110 
would, therefore, also be improper. 
However, should a first seller wish to 
have the Commission consider a 
particular compression activity as being 
a production-related costs instead of a 
“production costs,” he may apply for an 
adjustment under the provisions of 
section 502({c) of the NGPA. Moreover, if 
the primary function of the compression 
is to effectuate delivery instead of 
production, it will be allowed under the 
generic rules.” 

The definition of the term “production 
costs” has been changed non- 
substantively. The various components 
have been classified and arranged in an 
order that should make its provisions 
more understandable. 

Production-related service. 
Production-related costs are incurred 
because of specific activities that are 
performed as, for example, delivering, 
treating or conditioning natural gas. To 
reflect this fact, and to link costs to the 
actual performance of an activity, we 
have adopted the term “production- 
related service.” 

Production-related costs. As originally 
introduced by the Interim Regulations, 
the term “production-related costs” was 
defined by using the list of activities set 
out under section 110(a)(2).?°* In Order 
No. 94, this definition was amended to 
exclude “production costs” and “non- 
allocable costs”; it was also expanded 
to include the phrase “other similar 
costs.” 

This definition has been amended in 
several important respects. First, and 


‘©’ For a more detailed discussion of these 
concepts, see the Interim Rule issued today under 
Docket No. RM80-73-000 et a/., establishing generic 
allowances for, among other things, compression; 
Interim Rule, note 3 supra at 35-37. 

‘°° Interim Regulations, note 56, supra at 248, 43 
FR at 56574. This definition also included 
“conditioning,” an activity not specifically listed 
under section 110(a)(2). 
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most importantly, while it continues to 
exclude “production costs,” it now 
excludes costs that were described as 
“non-allocable” under Order No. 94 but 
only to the extent that the incurrence of 
such costs does not enure to the benefit 
of natural gas customers. Because of this 
change, the definition of “non-allocable 
costs” has been removed from the 
regulations. 

In Order No. 94, the Commission 
presented arguments for excluding costs 
incurred to construct or operate 
facilities to recover, separate, extract, 
process, treat, dehydrate, store or 
transport crude oil or natural gas liquids 
from those allowed to be collected 
under section 110 as production-related 
costs. °° These arguments rested on 
grounds similar to those used to justify 
the exclusion of “production costs” — 
that, under section 110, the Commission 
could not allow add-ons for costs that 
were not “production-related.” With 
respect to the costs to handle crude oil, 
condensate, or other similar liquids, 
these costs were not considered 
necessary to handle natural gas and, as 
such, were beyond the scope of section 
110.14 These costs were grouped under 
the definition of “‘non-allocable costs” 
and, as such, were excluded from the 
ambit of “production-related costs.” 

Several comments and petitions to 
Order No. 94 pointed out that, as 
worded, the definition of ‘“‘non-allocable 
costs” was too broad. It excluded even 
those costs which, while incurred to 
handle liquids, also served to promote 
the efficient, safe, and economic use of a 
gas pipeline. In addition, the comments 
and petitions pointed out that by being 
so broad, the definition would define 
cost allocation so that none of the costs 
to handle liquids could be passed on to 
gas customers, even those properly 
incurred to benefit these customers. 

The amended definition of 
“production-related costs” recognizes 
the point made by commenters and 
petitioners that the mere fact a 
particular cost is incurred to handle 
liquids or liquefiable hydrocarbons does 
not mean that gas customers derive no 
benefit from the activity that 
engendered that cost. The first seller 
and the purchaser must be prepared, 
however, to demonstrate that benefit, 
otherwise, the adjustment for the 
activity will not be permitted. The new 
definition of “production-related costs” 
thus excludes costs that are incurred 
which do not benefit the gas customer. 

Given that the activity does benefit 
the gas customers to some extent, there 


1° Order No. 94, note 1, supra at 9-13, 45 FR at 
53101-53102. 
110 Id. 


remains the question of how to allocate 
the costs of the activity between the gas 
customers and the owners of the 
products such as natural gas liquids that 
are removed from the gas stream. 
Various methods have been used to 
allocate these costs. One such method, 
and perhaps the simplest, is to allocate 
costs in proportion to the Btu content of 
the various products that result from the 
activities that engender the costs. '"! This 
approach, while of limited application, 
recognizes that, as a general matter, the 
relative worth of a product is 
sufficiently related to its energy content 
so that costs can be allocated on that 
basis for purposes of this rule. The 
amended definition includes this cost 
allocation method. However, it is to be 
used only when another method has not 
already been determined by the 
Commission as the appropriate method 
to be used in the particular situation 
involved (e.g., the generic allowance) or 
when the Commission has not barred 
the use of the method for the particular 
situation involved. The regulations 
explicitly reference these limitations. 
The phrase “particular service and 
seller” is intended to narrow the 
exceptions to particular situations 
involving these types of costs. 

The “straight Btu method” of cost 
allocation as presented under this 
regulation is presented only to 
implement section 110 for production- 
related costs. In adopting this allocation 
method to implement section 110, we 
imply no opinion as to whether this 
method should be used in any other 
context or proceeding. These caveats 
are presented in the last clause. How 
these cost allocation problems are to be 
handled in a particular gas pipeline rate 
case or other Commission proceeding, is 
a question to be answered on the 
individual facts involved. 

The regulations of paragraph (d)(3) 
describe a methodology for assessing 
production-related costs other than 
costs to deliver or compress natural gas. 
Once that assessment is made, the cost 
allocation provisions of the definition 
would apply, as necessary, to allocate 
the total costs. 

A second change to the definition is to 
include “liquefiable hydrocarbons” as a 
product which, like liquids, may be 
handled as part of a gas stream and sold 
separately. This addition recognizes that 
certain liquefiable hydrocarbon 
constituents can be removed from the 
gas stream at a cost that may have to be 
allocated between gas consumers and 
owners of the liquefiables. 


111 See, e.g., Opinion No. 749, note 45 supra, 54 
FPC at 3130-31 (Dunham, concurring). 
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Apart from the inclusion of costs to 
handle liquids and liquefiables, the 
definition of “production-related costs” 
includes the newly-defined term 
“deliver.” This change replaces the 
words “gathering” and “transporting.” 

The term “other similar costs” 
included in the definition under Order 
No. 94 has been deleted. As a practical 
matter, there was no support for 
including this term apart from the fact 
that it was used under section 110(a)(2). 
The only activity that was identified by 
comments as appropriately under this 
heading was gas “storage.” *!* To date, 
no application has been received for an 
activity that would fall under the 
“other” category. To include this general 
catch-all phrase in the definition of 
production-related costs may result in 
confusion as to specifically what costs 
are allowed under the Commission's 
generic regulations implementing 
section 110. Because of this, the term has 
been deleted. However, the deletion 
should not be interpreted as a decision 
to exclude a particular type of 
production-related cost from the ambit 
of the Commission's regulations because 
it may not fall squarely within the 
enumerated activities. A seller who 
incurs a cost for an activity other than 
delivering, compressing, treating, 
conditioning, or liquefying natural gas 
may seek a decision from the 
Commission as to whether the activity 
is, in the Commission's assessmeni, a 
“production-related” service for which 
an adjustment may be collected. 

Finally, the term “processing” has 
been removed from the list of activities 
defining production-related costs. 
Processing, as a general matter, refers to 
removing valuable components of the 
gas stream for separate sale.*** This 
activity is generally undertaken for the 
extraction of natural gas liquids or 
liquefiable hydrocarbons, for example, 
ethane, propane, butanes, natural 
gasoline, and the like, because these 
constituents generally have a higher 
economic value when isolated and sold 
separately than when left in the gas 
stream. There are over 850 natural gas 
processing plants in operation in the 
United States. The investments in these 
plants were made based upon the 


112 This was-brought to the Commission's 
attention by a comment made to the Interim 
Regulations of December 1, 1978; see Order No. 94, 
note 1, supra at 47, 45 FR at 53108. In addition, it 
does not appear appropriate to specifically include 
such delivery practices as hauling natural gas by 
truck or barges under this “other similar costs” 
category. While such situations do occur, they will 
be considered by the Commission on a case-by-case 
basis, and not under the general rules implementing 
section 110. 

113 See note 9 supra. 
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anticipated economic value of the 
liquids or liquefiables. As a general 
matter, it appears inappropriate to 
require natural gas ratepayers to bear 
processing costs under these 
circumstances. However, there may be 
other costs incurred, for example, to 
treat or condition the gas stream before 
processing, that may benefit both the 
processing operation and the natural gas 
consumer. In such situations, it may be 
appropriate to allocate some of these 
costs to the natural gas consumer. Those 
who might seek an adjustment for 
processing costs should refer to 

§ 271.1106. 

d. Amounts necessary to recover 
production-related costs. One of the 
most important elements of the general 
rule of paragraph f&) is that the amount 
to be added on to a maximum lawful 
price cannot exceed specific limits. 
These limits are, or will be, presented 
under paragraph (d). 

The basic rule of paragraph (d) is that 
a seller may add on the lesser of the 
amount expressly authorized under the 
terms of the gas sales contract under 
which the first sale is made or an 
amount determined by specific rule or 
methodology of the Commission. Such a 
rule is necessary because of the 
injunction of section-110(a)(2) that a first 
seller may collect only an “amount 
necessary” to recover the production- 
related costs borne by him. To ensure 
that this requirement is met, the 
Commission has established ceilings for 
the recovery of these costs. In so doing, 
we have adopted the view that, under 
section 110, we must consider all 
relevant costs, including the cost of 
capital, devoted to a particular 
production-related service. 

There are three cost ceilings 
depending upon the type of production- 
related service involved. The first two, 
for delivering gas and for compressing it, 
are the result of the Commission's 
efforts to develop generic adjustments 
for these two types of activities. The 
third is a methodology to determine the 
appropriate ceiling, depending on 
particular circumstances, for other 
production-related costs such as treating 
or conditioning. 

_ As previously discussed, the 
Commission issued Notices of Inquiry 
for establishing gathering and 
compression allowances. Today, the 
Commission is issuing a separate 
interim rule to establish these 
allowances. ''‘ This interim rule sets 
generic allowances for costs incurred by 
a first seller to deliver natural gas sold 
by that first seller to a purchasing 
interstate pipeline, intrastate pipeline, 


"4 See generally, Interim Rule, note 3, supra 


local distribution company or any 
person for use by such person. If 
construction of the delivery system 
commenced before November 9, 1978, 
the Commission has established an 
allowance of 5 cents per MMBtu. If 
construction of the delivery system 
commenced on, or after, November 9, 
1978, the Commission has established an 
allowance of 7 cents per MMBtu for the 
first mile of haul or fraction thereof plus 
2 cents per MMBtu for each mile of haul 
or fraction thereof, the total mileage not 
to exceed 20 miles. The maximum 
generic allowance is, therefore, 45 cents 
per MMBtu for delivery systems the 
construction of which commenced on or 
after November 9, 1978. 

The interim rule also establishes 
generic allowances for compressing 
natural gas if performed to effectuate 
delivery of gas to any interstate 
pipeline, intrastate pipeline, local 
distribution company or any person for 
use by such person. If construction of 
the compression facility commenced on, 
or after, November 9, 1978, an allowance 
of 6.0 cents per MMBtu for each stage of 
compression set at a ratio of 3.5 to 1 
(representing the overall compression 
ratio of the delivery pressure at the 
outlet side of the last stage of 
compression to the inlet pressure of the 
first stage of compression), not to 
exceed three stages, plus the costs of the 
fuel or power to drive the compressor. 

Because these allowances are being 
established under a separate 
rulemaking, the particular regulatory 
provisions under which they appear are 
being reserved in the regulations issued 
under this order on rehearing. These 
provisions are, however, reproduced in 
the appendix accompanying this final 
rule. 

Apart from the costs incurred to 
deliver or compress natural gas, there 
are other production-related costs for 
which limits must be defined. To 
provide for this, the rules provide a 
particular methodology for calculating 
maximum allowable costs for other 
production-related costs such as treating 
(including purification) or conditioning 
the gas. 

Natural gas treating, including 
purification operations, is generally 
performed to remove constituents such 
as carbon dioxide, hydrogen sulfide and 
water from the gas stream because they 
interfere with the safe and efficient 
handling and transportation of the gas. 
For example, carbon dioxide can cause 
corrosion of facilities, particularly when 
it combines with any free water present 
in the gas stream to produce carbonic 
acid. Also, carbon dioxide may freeze to 
form “dry ice” and cause interference 
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with operations. Hydrogen sulfide is 
highly corrosive. More importantly, 
hydrogen sulfide is dangerous and can 
be lethal in even small concentrations. 
Its removal is, therefore, required for 
operating and safety reasons. Water 
may occur as a liquid or as water vapor 
in the gas stream, depending on the 
pressure and temperature existing in the 
operation (production, processing, or 
transportation). In a gaseous state, 
water reduces transportation efficiency. 
As a liquid, it may cause malfunctions 
and damage to equipment, as well as 
reduce efficiencies of operations and 
processes. Also, water will combine 
with hydrocarbons in the gas stream to 
produce “hydrates” (complex 
compounds with crystalline structures), 
which may lead to “freeze-ups” or 
“plugging” and thereby reduce capacity. 
And, as already noted, water will 
combine with “acid gases” to produce 
corrosive carbonic acid and sulfuric 
acid. Because of these and other 
physical and chemical features, it is 
frequently necessary to treat or purify 
natural gas before it enters a gas 
pipeline. A seller may collect an 
allowance under section 110 for these 
costs provided that the purchaser has 
expressly agreed under the terms of the 
gas sales contract to pay the seller to 
provide these services. 

The design specifications of individual 
pipeline facilities will generally 
determine the temperature and pressure 
of any natural gas to be introduced into 
the system and these specifications also 
control the amount of water vapor and 
heavy hydrocarbons that can be 
handled by the facilities. Sufficient 
hydrocarbons and water vapor must be 
removed to assure that the hydrocarbon 
and water dew points will not be 
reached at the lowest operating 
temperature of the pipeline; otherwise, 
liquids will collect and cause operating 
problems. Facilities such as dehydration 
units or liquids/gas separators may be 
utilized to condition the gas to the 
pipeline operating specifications. A 
seller may also collect an allowance 
under section 110 for these conditioning 
costs provided the purchaser has 
expressly agreed under the terms of the 
contract to pay the seller to provide this 
service. 

While we agree that treatment and 
conditioning cost should be eligible for 
allowances as production-related costs, 
such allowances should be no greater 
than amounts necessary to compensate 
for the actual costs of performing the 
operations and, in no event, should such 
allowances exceed amounts agreed to 
by the contracting parties. Therefore, the 
allowances are the lesser of the amount 
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expressly authorized in the contract or 
an amount computed in accordance with 
the following methodology. 

The methodology has been tailored to 
be used only for costs incurred during 
1983 and 1984. It is based on costs 
computed for a specific time period. We 
have selected the four-year period of 
1981 through 1984. For those facilities in 
operation during the period and for 
which actual cost and operating data 
are available, any allowances should be 
computed using actual expense data and 
estimating future expenses based upon 
that actual data. In the event that 
facilities are constructed during the 
period and actual experience is not 
available at the time allowances are 
being computed, estimates should be 
made for the remainder of the period 
rom the time the facilities become 
operational. Since the allowances will 
apply prospectively, they will be 
applicable to first sales made during 
calendar years 1983 and 1984. 

We have concluded that it would 
serve no useful purpose to prescribe 
allowances beyond 1984. Perhaps the 
most persuasive reason is the fact that 
section 102(c) and section 103 (below 
5,000 feet) NGPA gas is scheduled tc be 
deregulated on January 1, 1985, and will, 
therefore, be subject to market pricing. 
Moreover, while most of the gas priced 
under NGPA sections 104, 105 and 106 
will continue to be price regulated after 
that date, costs and operations may 
change so that allowances applicable to 
the prior period may no longer be 
appropriate. If necessary, we will revisit 
the methodology to establish cost 
allowances to be effective after January 
1, 1985. 

In deriving the costs of treating and 
conditioning natural gas, an average 
annual cost of service should be 
developed for the years 1983 and 1984 as 
follows: (1) Operation and maintenance 
expenses should be developed for each 
of the years 1983 and 1984 by using 
actual experience for 1981 and 1982, 
where available, and estimating future 
expenses based upon this actual 
experience; (2) average annual net plant 
investment should be developed for the 
two-year period by using the amount of 
undepreciated investment recorded on 
the company’s books as of January 1, 
1981, or such other date as a new 
investment is made and the facility 
becomes operational, and depreciating 
the investment over the two-year period 
ending December 31, 1984, using the 
annual amount of depreciation booked 
for the particular facility or for the class 
of investment, whichever method is 


imployed by the company; (3) average 
annual depreciation expense for the 
two-year period should be computed 
from the annual amounts used to 
depreciate the plant investment over 
that same two-year period; and (4) after 
tax earnings should be no greater than 
15.0 percent times the average annual 
net plant investment for the years 1983 
and 1984 and taxes should be computed 
using the debt and equity ratios of the 
company’s overall capital structure 
unless it can be demonsirated that the 
facility was financed by a particular 
source of capital. For purposes of these 
allowances, we will accept the 
imputation of Federal income taxes 
based upon the statutory tax rate. No 
provision for administrative and general 
expenses or working capital will be 
included in the methodology because 
this type of cost should represent a 
relatively small part of the company’s 
total cost and these costs frequently 
present difficult allocation problems 
which could be the source of 
controversy. 

An average annual cost of service is 
to be determined on the basis of the 
above considerations. It should then be 
divided by the total volumes (MMBtu) 
expected to be available after the 
service is provided to compute the 
allowance. This allowance will apply 
until January 1, 1985, or until otherwise 
changed by the Commission through rule 
or order. 

The computations will be audited by 
the Commission staff to verify their 
reasonableness. 

It may be argued that this is a cost- 
based methodology in violation of the 
intent of the NGPA. However, while the 
NGPA prescribed incentive prices for 
first sales of natural gas, it also 
permitted the Commission to establish 
allowances “necessary to recover” 
production-related costs. The 
allowances computed in accordance 
with this methodology will be 
reasonable and can be effectuated 
without prior review and approval by 
the Commission... This is not intended to 
preclude first sellers from seeking 
allowances based upon some other 
methodology, but any such allowances 
would be subject to prior approval by 
the Commission. 

Moreover, the 15 percent return is not 
based upon any evaluation of risk 
associated with the treatment, 
purification or conditioning operations. 
Rather, it is based upon our evaluation 
of the opportunity cost of capital for oil 
and gas operations in the lower-48 
states. We recognize that many 
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independent producers are engaged in 
the exploration for and development of 
both oil and natural gas reserves as well 
as the refining of crude and the 
processing of liquids. We also recognize 
that investments will be made in 
facilities depending upon the relative 
returns that can be expected. 
Consequently, we have examined the 
earnings reported by certain 
independent producers in Form 10-K’s 
filed with the Securities and Exchange 
Commission and annual reports to their 
shareholders. We have also reviewed 
the returns earned on domestic 
operations for the last four years as 
reported by the Chase Manhattan Bank 
as well as earnings reported by the 
Value Line Investment Survey. Chase 
showed the returns on average net 
assets '* for the domestic operations of 
26 producing companies as follows: 
Group Income Statements for the 26 
companies. a 


Year. cent 
14.2 
13.8 


This translates to an overall after-tax 
return of 15.1% based upon average 
interest cost '® and average debt-equity 
ratios for the same four-year period. '”” 

Value Line publishes individual and 
composite figures on roughly 60 
companies involved in domestic oil and 
gas operations. The companies are 
grouped based upon the nature of their 
operations. The “Integrated” companies 
are involved in such related activities as 
exploration and production, refining, 
processing, chemicals and marketing. 
Many of these companies have foreign 
as well as domestic operations and 
Value Line has not differentiated 
between earnings on domestic and 
foreign operations. A review of earnings 
on net worth '"* reported by Value Line 
for the same four-year period shows that 
the Integrated companies earned an 
average of 17.5 percent for the period. 
This would convert to an overall after- 
tax return of 16.7 percent, assuming a 
debt-equity ratio of 25-75 percent and 
an interest cost of 12.0 percent. 


‘8 Preferred and common shareholder equity. 

“6 Computed from annual interest expenses 
included in The Group Income Statements for the 26 
companies. 

"7 Computed from The Group Balance Sheets and 
includes long-term debt, preferred and common 
stock, retained earnings and capital surplus. 

'18Sum of preferred and common stockholder 
equity along with intangibles. 
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Those companies engaged primarily in 
exploring for and producing oil and 
natural gas have been grouped by Value 
Line as “Producing” companies. For the 
most part, these companies’ operations 
are domestic and their earnings are 
largely dependent upon their ability to 
find, produce and sell oil and gas in the 
field. Value Line shows that these 
companies earned an average of 15.3 
percent of net worth for the four-year 
period, 1977-1980. This would translate 
into an overall after-tax return of 14.5 
percent, assuming a debt-equity ratio of 
25-75 percent and an interest cost of 
12.0 percent. Obviously a larger equity 
ratio or a higher interest cost would 
result in a higher overall return. 

The Producing companies provide a 
reasonable indication of the opportunity 
cost of capital for domestic exploration 
and production activities. However, 
their experience does not necessarily 
provide an accurate measure of the 
opportunity cost of capital for the 
Integrated companies. Moreover, it is 
reasonable to assume that the major 
share of producer investment in treating 
and conditioning facilities has been 
made by the Integrated companies. 
While we cannot specifically identify 
the earnings achieved from domestic 
operations, we are of the view that the 
earnings experience for both the 
Integrated and Producing companies as 
reported by Value Line supports an 
overall after-tax return of 15.0 percent. 
This level of return is further supported 
by data contained in the 1982 Annual 
Edition of Standard and Poor's Analyst's 
Handbook for the year 1977 through 
1980. The after tax returns on book 
value for the limited number of 
integrated oil companies, both domestic 
and international, reported in the 
Handbook fall between the Value Line 
returns and near the 15 percent level. 

Consideration of the above leads to 
the conclusion that 15 percent 
reasonably represents the opportunity 
cost of capital for domestic oil and gas 
operations. We have adopted this 
approach to provide certainty to 
individual companies as to how to 
determine their allowances for 
treatment, purification and conditioning 
costs without prior Commission 
approval. An alternative would have 
been to permit allowances based upon 
individual companies’ claimed 
opportunity cost of capital. However, 
this would present complex problems 
associated with the basis for the 
opportunity cost of capital claimed by 
the particular company, and how the 
Commission could assure that the 
allowances were no more than the 
amount necessary to recover costs. 


Solutions to these problems would 
undoubtedly involve either prior 
applications by the seller, or, 
alternatively, extensive audit activities 
by the Commission staff. Neither of 
these options appear viable due to the 
resources that would be required and 
the potential delays attendant with such 
procedures. 

It is often necessary to treat or purify 
natural gas before it enters processing 
facilities to avoid damage to those 
facilities, to permit satisfactory and 
efficient operation of those facilities, 
and to assure that the residue gas 
stream has a sufficiently high Btu or 
heat content to meet contractual 
requirements. The treating or 
purification of natural gas, obviously, 
can also be beneficial to gas 
transportation. Therefore, when 
wellhead production has constituents 
that must be removed before processing 
or introduction into a natural gas 
transportation system, the costs of such 
removal by treatment or purification 
should be apportioned to both the 
processing and transportation 
operations. Because the heating value of 
the liquids removed and the heating 
value of the residue gas reflect a 
reasonable measure of the relative 
benefits received, it is appropriate that 
heating value (MMBtu's) form the 
general basis for apportioning the 
treatment or other costs. The last clause 
of the rule under paragraph (d)(3) 
explicitly provides for this cost 
allocation. It does so by referencing the 
definition of production-related costs 
that contains the cost allocation 
methods. Also, any such allowance must 
give appropriate recognition to any 
economic benefits received as the result 
of the sale or disposition of certain 
constituents removed. *”® 

e. Special rules to collect delivery and 
compression costs. In implementing 
these rules under section 110, we must 
be concerned with a first seller who has, 
prior to the issuance of this order, 
incurred delivery or compression costs 
under the terms of his contract in 
reliance on statements in Order No. 94 
that sellers would be able to 
retroactively collect adjustments for 
these activities under the Commission's 


11° Benefits from gas treating or purification could 
include the sale of elemental sulfur as a result of 
removing hydrogen sulfide from the gas stream. 
Carbon dioxide removed from the gas stream could 
be sold or used for enhanced oil recovery projects. 
Helium could also be a source of revenue. It would 
not be appropriate to apportion costs to these, or 
other similar constituents, on an energy content 
(MMBtu) basis, because these compounds have zero 
heating value (i.e., zero MMBtu’s), although they 
could have significant economic value. The gas 
treating costs attributable to such constituents 
should be borne by the respective beneficiaries. 
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generic rulemakings. The special rules of 
paragraph (e) are designed to cover this 
situation. 

When the Commission announced, in 
Order No. 94, its intention to establish 
generic allowances for production- 
related costs to gather and compress 
natural gas, it suspended applications 
for these types of allowances during the 
development of the generic 
allowances.’ In doing so, the 
Commission stated that, when 
implemented, the generic adjustments 
could be recovered for costs incurred 
from the earlier of the date of an 
application or July 25, 1980.'** Through a 
related interim rule, '*? we are 
implementing these generic allowances. 
Therefore, we must provide special rules 
to ensure an orderly procedure for the 
collection of allowances for costs 
incurred prior to the date this interim 
rule is effective. 

The special rule of § 271.1104(e) 
provides that, to collect an allowance 
for the delivery and compression costs 
incurred before the effective date of the 
interim rule, a first seller must have had 
the contractual authority to do so. This 
provision is made by referencing the 
term “expressly authorized” as used in 
the definitions of paragraph (c). In 
addition, the rule explicitly provides 
that the contractual authority must have 
been in effect during the time period the 
costs to be collected were incurred. That 
is, the collection was prohibited only 
because of the Commission's then 
existing rules. 

The rule also provides that any 
collection must be offset by amounts 
collected for gathering or compression 
during the pendency of the generic 
rulemaking establishing the allowances. 
For example, if a first seller collected a 
former Natural Gas Act gathering or 
delivery allowance during the pendency 
of the establishment of the generic 
allowances, as was permitted by the 
Interim Regulations and Order No. 94, 
the collections of the generic allowance 
must be reduced to reflect the already 
collected amounts. Alternatively, a 
seller may have been allowed to add-on 
gathering or compression allowances 
through proceedings instituted under 
section 502(c) of the NGPA and 
§ 271.1106 of the Commission's 
regulations. The collections of the 
generic allowances must be reduced to 
reflect these amounts as well. '** 


120 Order No. 94, note 1 supra at 41-43, 45 FR at 
53107-53108. 

121 Td, at 43, 45 FR at 53107 n. 76. 

122 See generally, Interim Rule, note 3 supfa. 

123 However, no such reduction is prescribed for 
previously approved amounts collected pursuant to 
section 502(c) of the NGPA, 15 U.S.C. 3412(c) (Supp. 
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The collections authorized under this 
paragraph may include amounts for 
interest. That amount is defined by 
reference to § 154.102. However, interest 
can only be collected on that portion of 
the balance due but not yet collected. 
Moreover, the contract must, as with the 
amount itself, expressly provide for such 
collections. 

Some who petitioned for rehearing of 
Order No. 94 argued that suspending 
applications for gathering or 
compression costs, even with retroactive 
collection, would work special 
hardships or would not really provide 
adequate recovery for these costs. Given 
the allowances established under the 
interim rule designed to recover these 
costs, and the provisions of this special 
rule, we believe that we have 
adequately dealt with the concerns of 
petitioners. 

Finally, the rule provides that the 
collection of the generic allowances 
must be pro-rated over time. This 
provision is necessary to prevent any 
large scale economic dislocations that 
may result from any one seller or group 
of sellers attempting to recover the 
allowances for prior costs in one lump 
sum or a few large payments. The rule 
provides that the allowances are to be 
collected over a time period 
commencing with the date this order 
becomes effective and ending December 
31, 1984. This period was selected 
because of the provisions in the NGPA 
requiring major pricing changes as of 
January 1, 1985. After that date, many 
types of gas sales will no longer be price 
regulated under the NGPA. What impact 
this may have on collections of amounts 
for delivering or compressing gas is 
uncertain. To avoid any possible 
unfairness, therefore, the rules provide 
that the collection of these amounts for 
costs incurred prior to the effective date 
of this order on rehearing is to be 
completed before 1985. During the time 
that the amounts are to be collected 
under this paragraph, they are to be 
collected under a schedule of payments 
that ensures, as nearly as possible, that 
amounts are paid in equal installments. 

The provisions of this paragraph 
extend to all NGPA pricing categories 
except those of sections 105 and 106(b) 
of the NGPA. These are the sections that 
apply to sales of natural gas made under 
certain types of intrastate contracts. 
They are excepted by not citing to 
subparts E or F of the Commission's 
regulations, the subparts under which 


{V 1980), if such amounts were in excess of the 
generic allowances. Nor do the generic allowances 
supplant the authority to collect allowances 
pursuant to section 502(c) if the allowances exceed 
the generic allowances. 


maximum lawful prices for these types 
of sales are determined. This exclusion - 
is intended. At the time Order No. 94 
was issued, and the provision made for 
the retroactive collection, those selling 
gas priced under sections 105 and 106(b) 
of the NGPA were precluded from 
collecting adjustments for these types of 
production-related services. Moreover, 
the amendments made by Order No. 68- 
A enabled certain sellers to apply to 
collect only the production-related costs 
not allocated to them under the terms of 
the gas sales contract in effect on 
November 9, 1978.' This change was 
made prospectively. !* Therefore, those 
selling gas under these provisions had 
no expectation that the retroactive 
collection for gathering or compression 
would apply to them. For this reason 
they are excluded from this provision. In 
the event this exclusion causes special 
hardship, inequity or an unfair 
distribution of burdens, recourse may be 
had under section 502(c) of the NGPA 
and the regulations implementing that 
section, for a waiver of this exclusion. 

f. Description of charges. First sellers 
collecting allowances under § 271.1104 
for production-related costs will be 
under a continuing obligation to show, if 
required, the authority by which they 
are allowed to make those collections. 
This is particularly important given the 
fact that these collections will be 
automatically allowed without prior 
Commission approval. In addition, 
provisions should be made to require 
sellers to give some notice to gas 
purchasers before they are actually 
charged for theallowances. The 
provisions of § 271.1104(f} address these 
concerns. 

Section 271.1104(f} requires that all 
first sellers who charge an amount for 
production-related costs must, before 
charging the purchasers for these costs, 
notify the purchaser of this fact. This 
notification is to be a written 
description of the basis for collecting the 
production-related costs add-on 
showing, by well or by completion 
location, whichever is appropriate, the 
adjustment by amount and type of 
production-related service, and 
references to the express contractual 
authority under which the amounts are 
to be collected. This notice should be 
made a reasonable time before the 
charge is made. 

This description need only be made 
once to cover all future charges 
provided that the amounts charged, the 
activities charged for, or the contractual 
provisions permitting the charges do not 


* Order No. 68-A, note 59 supra at 6-12, 45 FR 
76877-76679. 
‘51d. at 11-12, 45 FR at 76678. 
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change in such a way as to alter the 
authority to collect the charges. Should 
any such changes occur, the seller must 
amend the submission to reflect those 
changes and that amendment must be 
submitted to the purchaser before the 
changes are implemented. 

This requirement will provide 
purchasers with notice and opportunity 
to contest the seller’s authority to collect 
the proposed allowances. In addition, 
because the purchasers themselves are, 
under the rule, required to retain these 
submissions, the rule works to provide 
information as workpapers available to 
other parties, such as customers of the 
purchasers, to contest the allowances. 
This should be particularly valuable in 
those situations when the purchaser is 
an interstate pipeline that may receive 
compensation for paying these ‘ 
allowances through its purchased gas 
adjustment clauses. 

All gas purchasers are required to 
retain a copy of these descriptions for at 
least three years from the date of the 
last sale for which the purchaser paid a 
charge based on the description. This 
would include those buying the gas for 
resale under the first sale provisions of 
the NGPA and § 270.202 of Part 270 of 
the Commission's regulations, interstate 
pipelines, intrastate pipelines and local 


distribution companies. '* With respect 


to the latter two types of gas purchasers, 
the filing requirement can be an 
important tool for state and local 
regulation. 

g. Production-related costs not 
covered under the generic regulations. 
The regulations of paragraphs (a) 
through (e) describe how a seller may 
receive an adjustment under section 110 
for almost all types of production- 
related services. However, these rules 
do not cover all possible activities. For 
example, delivering the gas through a 
system over a distance greater than 20 
miles and delivery by truck or barge, are 
excluded. In addition, other activities 
may be undertaken that do not fali 
under the generic regulations. Paragraph 
(g) provides a general statement that the 
Commission will entertain applications 


26 Section 501(a) of the NGPA vests in the 
Commission authority to “prescribe, issue, amend 
and rescind such rules and orders as it may find 
necessary or appropriate to carry out its functions 
under this Act.” 15 U.S.C. 3411{a) (Supp. IV 1980). In 
view of the necessity of providing adequate means 
for ensuring that the regulations of § 271.1104 are 
properly adhered to, consistent with imposing the 
minimum of regulatory burden, this requirement is 
necessary for the proper implementation of section 
110 of the NGPA. For these reasons, we find that we 
have the statutory authority to impose upon all 
purchasers in a first sale the requirement to keep 
these submissions. 
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for activities not covered under 
paragraphs (a) through (e). 

This provision does not cover the 
situations of a particular seller who 
seeks a greater amount for an 
adjustment under section 110 than 
provided for under this section. Nor 
does it cover situations in which, 
because of particular circumstances, the 
seller is barred from collecting an 
allowance under this section. Such 
situations should be brought to the 
Commission's attention under the 
provisions implementing section 502(c) 
of the NGPA. 

h. Other changes. Because the general 
application procedures of the Interim 
Regulations are no longer necessary, the 
requirements for those procedures that 
were under § 271.1105 are being 
removed. That section is being reserved 
for the refund procedures that are being 
made effective by a separate rule.’?’ the 
appendix to this order on rehearing 
reproduces the provisions of the new 
§ 271.1105. 

Section 271.1106, which references the 
Commission's procedures for those 
seeking an adjustment under the 
provision of section 502(c) of the NGPA, 
is kept substantively unchanged. The 
only change is to update the cross 
reference contained in that section to 
the new rules of practice and procedure. 
Those who seek exceptions from the 
rule of § 271.1104, as for example, those 
who seek to lawfully charge amounts in 
excess of the limits prescribed by the 
Commission's regulations, can only do 
so under the provisions of section 502(c) 
of the NGPA. 

The new rules implementing section 
110 are, for the most part, self-executing. 
The basic concept is that contracting 
parties will, within the limits set by the 
rules, implement the rules through their 
gas sales contracts. The Commission 
believes that current field auditing 
practices should suffice to ensure that 
the new rules are being adhered to. In 
order to ensure this, however, it is 
necessary to specifically require that 
those who collect an add-on for 
production-related costs maintain 
records sufficient to justify their add-ons 
and their conformance to the rules. A 
new paragraph (b) to the records 
retention provisions of § 271.1103 sets 
out this requirement. 

The rule does not specify the exact 
records that must be kept by sellers who 
collect an add-on for production-related 
costs. Instead, it merely provides that 
records sufficient to justify the add-on 
must be kept. Individual situations are 
too diverse to warrant specifying 
detailed records or their format. To 


127 See Interim Rule, note 5 supra. 


require such detail would only increase 
the burden on the sellers without 
necessarily providing any regulatory 
benefits. 

We would note, however, that the 
burden is upon sellers to justify the 
amounts they have added to their 
maximum lawful prices under these 
rules. The failure to provide, through 
detailed and well-kept records, the 
justification when required to do so may 
result in Commission orders to refund 
the amounts collected and may, in 
extreme cases, result in enforcement 
actions and consequent penalties. 

In amending § 271.1103 to include a 
records retention requirement for 
production-related cost adjustments, the 
existing records retention requirements 
for state severance taxes has been 
amended in two technical respects. 
First, it has been designated as a 
separate paragraph (a); second, it has 
been given a title. These are the only 
changes made to this requirement. 

Finally, a technical change has been 
made to § 271.1100, the general 
applicability section for Subpart K. The 
change, to paragraph (a)(2), removes the 
words “by rule or order” and substitutes 
merely the reference to § 271.1104. The 
change is made to avoid any potential 
confusion as to how the regulations of 
that section will apply. 


B. Natural Gas Act Filing Requirements 


Certain first sales of natural gas are 
still, and will continue to be, subject to 
aspects of the Commission's Natural 
Gas Act jurisdiction. Those selling 
natural gas that falls under these 
categories must, therefore, make certain 
rate filings to collect additions to 
applicable maximum lawful prices to 
recover production-related costs under 
the new rules. To provide a simple 
means of fulfilling this requirement, we 
amend § 154.94. 

If a first seller seeks to collect a 
section 110 allowance for gas still 
subject to the Commission’s Natural Gas 
Act jurisdiction, ** the requirements of 
Natural Gas Act sections 4, 5 and 7 must 
be satisfied. In implementing the NGPA, 
the Commission adopted a blanket 
affidavit procedure to permit first sellers 
to collect the monthly inflation 
adjustments to NGPA base rates in 
order to meet these statutory filing 
requirements. '*° Essentially, once a first 


128 See NGPA section 601(a)}(1) (A) and (B), 15 
U.S.C. 3431{a}{1) (A) and (B) (Supp. IV 1980). 

28 Order No. 15, “Amendments to the 
Commission's Regulations Relating to Independent 
Producer Filing Requirements”, Docket No. RM79-4, 
43 FR 55756 (Nov. 29, 1978), FERC Stat. and Reg. 
Preamble § 30,022; Order No. 15—A, 44 FR 1100 (Jan 
4, 1979}, FERC Stat. and Reg. Preamble § 30,031; 
Order No. 25, Docket No. RM79-31, 44 FR 19387 
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seller established the right to collect a 
base rate by the filing of a notice of rate 
change for an NGPA maximum lawful 
price, he could make a one-time filing to 
collect statutorily authorized monthly 
inflation adjustments to the base rate. 
This procedure eliminated an annual 
burden of approximately 200,000 rate 
change filings. The same type of filing is 
to be used for the adjustments 
established by this order. 

First sellers of gas still subject to the 
Commission’s Natural Gas Act 
jurisdiction must file blanket affidavits 
indicating their intention to collect the 
production-related allowance applicable 
to their sales and that they are 
contractually authorized to collect those 
allowances. Such affidavit filing should 
reflect the rate schedule number, the 
buyer, the applicable NGPA section for 
the sale, and the specific types of 
section 110 allowances to be collected 
(e.g., delivery, compression, etc.). Sellers 
must amend this affidavit to reflect 
subsequent entitlements to collect 
allowances or when they propose to 
initiate a new jurisdictional sale in 
interstate commerce to which the 
adjustment would apply. 

This requirement is made by 
introducing a new paragraph (k) to 
§ 154.94 to require the filing of an 
affidavit to collect production-related 
costs. This affidavit would cover the 
same sales, and have the same effect, as 
a blanket affidavit filed under 
§ 154.94(h) to recover the base price. 
However, different protest procedures 
would apply. Instead of the procedure 
used under paragraph (h), the standard 
Commission protest procedures would 
be used. 

The affidavit would be effective for all 
deliveries made in which production- 
related costs were collected under 
§ 271.1104 on and after the date the 
affidavit was filed. To the extent 
circumstances change, as for example, a 
contract amendment that results in 
discontinuing the collection of the 
allowances, a new filing would have to 
be made. 

The affidavit itself is simple. The form 
of the affidavit is reproduced as a new 
Appendix B to § 154.94. Copies must be 
filed with each affected purchaser. 

In that some filing is required under 
the Natural Gas Act, we believe that 
this affidavit method is the least 
burdensome method. The alternative is 
to amend the blanket filing affidavit 
required under paragraph (h). While this 
would not create a new type of filing, it 
would require the refiling of thousands 


(Apr. 3, 1979), FERC Stat. and Reg. Preamble q 
30,046. 
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of affidavits, amended to show the new 
attachments. We reject this alternative 
as too burdensom. The affidavit filing 
only applies to natural gas sellers whose 
sales are still within the Commission's 
Natural Gas Act jurisdiction. 

Section 157.40 provides special filing 
exemptions for “small producers” selling 
natural gas under the Commission's 
Natural Gas Act authority. These 
provisions need not be revised to reflect 
the collection of add-ons under 
§ 271.1104. As presently worded, the 
exemptions encompass such collections. 


Ill. The Policy Statement 


One of the more important, but least 
undestood, aspects of Order No. 94 was 
the policy statement deeming prudent 
certain types of production-related 
activities undertaken by jurisdictional 
natural gas pipelines. The policy was 
codified at 18 CFR 2.102 and read as 
follows: 


If an interstate pipeline purchases natural 
gas in a first sale, then, in any proceeding 
brought under the Natural Gas Act to 
determine the lawfulness of the rates and 
charges of such pipeline, any activity that 
results in the pipeline incurring a production- 
related cost with respect to such gas (whether 
or not the activity for which the cost is 
incurred is conducted by the pipeline) shall 
be deemed prudent if: 

(1) the activity is one the cost of which 
could have been applied for under Subpart K 
of Part 271 [the regulations implementing 
section 110 of the NGPA for production- 
related costs] had it been undertaken by the 
seller; or 

(2) the cost incurred is a prudent 
compression cost. '%° 


The policy statement was a response to 
a series of problems that predate 
enactment of the NGPA. By this order on 
rehearing, we amend that policy in 
response to various comments and 
petitions to rehear received in response 
to its issuance. ** 


A. Background 


The term “production-related” - 
services is, technically speaking, a 
misnomer. They can be, and frequently 
are, performed by those who are not 
producers. Production-related services 
may be performed by different entities 
including pipelines that “go to the 
wellhead” to purchase a gas stream 
from a producer and gather the gas, treat 
it and perform all work necessary to 


13918 CFR 2.102(a). “Prudent compression costs” 
were defined under paragraph (b) of the policy 
statement. 

13! At the outset, we want to emphasize that 
because it is a policy statement and is not intended 
to provide a binding rule without further 
proceedings, petitions for the rehearing of the policy 
do not lie. We treat the filings as petitions for 
reconsideration. 


make the gas of pipeline quality; 
resellers who purchase gas from 
producers, perform production-related 
activities, and subsequently sell the gas 
to pipelines, or others such as service 
companies, who are under contract to 
producers or pipelines to perform 
production-related services. In additon, 
responsibility for some of these services 
might be shared between the seller and 
pipeline buyer. 

If a producer incurs costs in 
performing production-related services, 
compensation for those services is 
through the price charged for the gas. 
Prior to December 1, 1978, how the 
amount for such compensation might be 
determined depended upon whether the 
seller sold the gas in intrastate or 
interstate commerce. If a sale was made 
in intrastate commerce, the price could 
be regulated only by individual state 
and local regulatory agencies. If a sale 
was made in interstate commerce, the 
price of the gas, consequently any 
compensation for performing 
production-related services, was 
regulated under the Natural Gas Act by 
the Commission or its predecessor, the 
Federal Power Commission. Since 
December 1, 1978—the date the NGPA 
went into effect—the gas sales price is 
determined under Title I of the NGPA. If 
a producer is to receive more than a 
maximum lawful price to recover the 
costs of performing production-related 
services, this is determined under 
Section 110 of the NGPA. 

If a pipeline purchases gas from a 
producer and, after that purchase, incurs 
costs to perform production-related 
services, compensation for the costs to 
perform the services are through the 
rates charged the pipeline’s customers. 
For intrastate pipelines these rates, and 
consequently what should be allowed as 
compensation for performing 
production-related services, is to be 
decided by individual state and local 
regulatory agencies. For interstate 
pipelines, the question of compensation 
for these costs is to be resolved by this 
Commission under its Natural Gas Act 
authority. 

That interstate pipelines have 
incurred production-related costs at all 
has been a function of their individual 
gas purchasing practices. Over time, 
prevailing industry practices as to who, 
producer or purchasing pipeline, 
performs production-related services 
has changed. In the early days of the 
industry it was largely a buyer’s market 
and producers, anxious to find 
purchasers, were willing to contract to 
sell gas at terms favorable to the 
purchaser. Frequently, this meant that 
producers would agree to perform many 
production-related services. During the 
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1970's, bargaining positions changed and 
it became more of a seller's market. '** 
Pipelines, facing severe curtailment, 
began to “go to the wellhead” to 
purchase gas from producers and 
thereby assumed more of the 
responsibility for performing production- 
related services. 

For most of this period of transition 
producer pricing for sales made to 
interstate pipelines was regulated under 
the Natural Gas Act and the Federal 
Power Commission’s area wide and 
nation-wide ceiling rate opinions. 
Because of this, the question of 
compensation to producers or interstate 
gas pipelines for incurring production- 
related costs was, in part, a function of 
the producer rates. For example, if a 
producer rate included compensation for 
what we now call a production-related 
service, and a producer charged the rate 
but did not perform the service, then the 
pipeline’s customers would be charged 
twice for the same service. This would 
come about if, in addition to being 
charged the ceiling rate (that included 
compensation for costs to perform the 
service) which pipelines generally pass 
through to their customers, the customer 
was also charged the costs incurred by 
the pipeline to perform the service. This 
problem, of shifting costs from 
producers to purchasing pipelines, was 
particularly dealt with in some of the 
area-wide producer rate opinions: '** 
and generally dealt with through the use 
of area-wide quality standards. '** Under 
the nation-wide rate opinions it was 
addressed, very generally, through 
reference to the terms of gas sales 


~ contracts. '*5 


In dealing with the problem of cost 
shifting, the Commission has not had a 
hard and fast rule. Instead, over time, it 
has attempted to provide general 
guidelines. The first such general 
guideline came in 1977 when the 
Commission responded to an 
application of the Phillips Petroleum 
Company for a certificate to sell natural 


132 See note 45 supra, Opinion No. 770, 56 FPC at 
509. 

183 See, e.g., Opinion Nos. 595 and 595-A (Texas 
Gulf Coast Area), notes 32-34 supra and 
accompanying text (downward adjustments to price 
charged by producer required to reflect net costs 
incurred by pipelines to bring gas up to standard); 
Opinion Nes. 468 and 468-A (Permian Basin Area), 
notes 38-39 supra and accompanying text 
(downward adjustments to price charged by 
producer required to reflect net costs incurred by 
pipeline to bring gas up to standard); but see Order 
Nos. 411, 411-A and 411-B (Appalachian and Illinois 
Basin Areas), notes 36-37 supra and accompanying 
text (no reductions in producer rate if less than 
pipeline quality gas was delivered. 

14 See generally notes 18-44 supra and 
accompanying text. 

138 See notes 46-47 supra and accompanying text. 
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gas. The facts of the Phillips Petroleum 
Company’s 1977 request to initiate sales 
to the United Gas Pipe Line Company 
have been given elsewhere. '** The 
request presented the situation of a 
producer selling natural gas at a. 
national ceiling rate and shifting to the 
purchasing pipeline some of the costs 
previously incurred by the producer to 
make the gas of pipeline quality. In 
December 1977, the Commission 
responded by authorizing the sale and 
conditioning the certificate in the 
following terms: 

Phillips and United are advised that, 
insofar as the subject sale involves the 
subsequent acquisition by United of the 
Waveland Field Gas Treating Facilities, 
issuance of the certificate and acceptance of 
the related rate schedule does not constitute 
approval of such acquisition. At such time as 
United seeks to include the costs associated 
with that acquisition in its rates, it will be 
required to prove that these costs have not 
been compensated for in the applicable 
national ceiling rate. 


Variants of this condition became a 
feature of almost every producer gas 
sale certificate and related certificates 
issued by the Commission after 
December 9, 1977. Rehearings on this 
condition and its subsequent variants 
were requested by almost all who 
received certificates containing it or 
would be affected by such conditions. 
The petitions were consolidated and 
responded to in Opinion No. 90.**? In 
Opinion No. 90, the Commission 
declared that pipelines incurring 
production-related costs would have to 
show that the activity which generated 
the cost was “prudent” instead of 
showing whether a particular cost was 
compensated for in the applicable 
national ceiling rate.*** To do this the 
Commission revised the language of the 
Phillips condition to read as follows: 


At such time as the pipeline proposes to 
recover in its rates any costs incurred by it to 
compress, process, treat, or gather natural gas 
purchased by it, the pipeline may be required 
to prove that the activity which engendered 


136 See Order Issuing Certificate of Public 
Convenience and Necessity, Docket No. C177-412 at 
4, 6 (issued Dec. 9, 1977) [unreported]. 

*37 Opinion No. 90, “Opinion and Order Granting 
Rehearing in Part and Denying Rehearing in Part,” 
Docket No. CI77-412 (issued July 25, 1980), 12 FERC 
4 61,080 [1980]. 

‘38 An important question involved in Opinion No. 
90 was whether the national rates applicable prior 
to enactment of the NGPA included producer 
compensation for these activities. This question was 
not answered in Opinion No. 90. However, as to 
whether NGPA maximum lawful prices include 
compensation for these activities, Opinion No. 90 
did specifically speak to “production” costs. See id. 
at 4; cf Order No. 94, note 1 supra at 60, 45 FR at 
53111 (explicitly recognizing that a first seller could, 
under NGPA, lawfully sell raw, unprocessed gas at 
the wellhead and still charge the NGPA maximum 
lawful price). 


those costs is prudent. In determining 
prudence the Commission will apply the 
policy set out under § 2.102 of the 
regulations. **® 


Thus, to show that a particular activity 
was “prudent,” a pipeline could show 
that it was among the select group of 
activities “deemed prudent” under the 
policy statement of Order No. 94. If the 
activity did not belong to this rather 
limited group, the pipeline might have to 
show, in its next rate case, that it was 
prudent to incur such costs. 

The policy statement of Order No. 94, 
as was the Phillips condition and 
Opinion No. 90, was directed to 
interstate pipelines who, in purchasing 
natural gas, performed production- 
related services and thereby incurred 
the cost of those services. In issuing the 
policy statement, the Commission 
explicitly recognized that, under the 
NGPA, first sellers were free to sell their 
gas without incurring production-related 
costs. That is, a bargain could be made 
whereby the purchaser undertakes 
responsibility for any or all of the 
activities—such as gathering, treating, or 
conditioning—necessary before the gas 
can enter the mainline transporting 
systems.‘ Thus, interstate pipelines 
could, lawfully, purchase “raw” natural 
gas at a wellhead and perform 
production-related activities. The policy 
was developed to provide guidance to 
these gas purchasers. 

When an interstate pipeline incurs 
costs and seeks to pass those costs on to 
its customers, it does so through its 
rates. Well-established principles of 
ratemaking apply to define what costs 
may be passed through to the pipelines’ 
customers. In the simplest form, these 
principles include justifying that the 
activity performed that engendered the 
cost is proper and that the amount spent 
in performing the activity is likewise 
proper. Both justifications are based on 
a concept of prudence, both are part of 
determining cost-of-service. 

The policy statement of Order No. 94 
did no more than recognize these 
principles and apply them to some of the 
activities that might be undertaken by 
jurisdictional pipelines purchasing gas 
from NGPA first sellers. In doing this, 
the policy focused on the activities and 
not on the costs of performing those 
activities. This was because, for a 
variety of factors, the actual costs of 
doing any particular type of activity will 
probably be different for different 
pipelines. With respect to the costs of 
performing those activities, the 
Commission stated that the level of 


189 Opinion No. 90, note 137 supra at 16. 
“See Order No. 94, note 1 supra at 60, 45 FR at 
53111. 
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expenditures for any particular type of 
activity could be subject to challenge.’ 
In addition, the policy statement did not 
cover all production-related services a 
pipeline might undertake; instead, it 
addressed only some. 

The policy deemed prudent only those 
types of services which, had they been 
undertaken by a first seller, the first 
seller could have received an add-on for 
them under the Commission's 
regulations implementing section 110. It 
also deemed prudent certain types of 
pipeline compression. Of these two 
types of services, the most important 
were those that referenced the types of 
services for which a first seller could 
receive an add-on. The Commission was 
quite clear as to why these types of 
services should be deemed prudent. The 
rationale was that, since an adjustment 
allowed under section 110 must, as a 
matter of law, be deemed just and 
reasonable for purposes of approving 
jurisdictional pipeline rates under the 
Natural Gas Act, it made little sense to 
question the activities which 
engendered the cost merely because 
they were done by pipelines and not 
first sellers.'*? Because an amount 
lawfully paid the first seller by the 
pipeline for performing these services is 
guaranteed to be passed through to gas 
customers, the Commission should not 
question whether the same activities, if 
undertaken by interstate pipelines, are 
prudent. **% 

Because the Commission’s regulations 
implementing section 110 limited the 
types of production-related activities for 
which first sellers could receive an add- 
on, the reference to these regulations in 
the policy statement necessarily limited 
the types of activities that would, under 
the policy, be deemed prudent. For 
example, because a first seller could 
apply for costs incurred to bring natural 
gas above pipeline quality, such an 
activity, when undertaken by a pipeline 
instead of the seller, would be deemed 


\*" Td, at 64, 45 FR at 53113. 

2 That section 110 adjustments must be deemed 
just and reasonable when paid to the first seller by 
a jurisdictional pipeline is derived from section 
601(b) of the NGPA, 15 U.S.C. § 3431(b) (Supp. IV 
1980). See generally, Order No. 94, Note 1 supra at 
60-62, 45 FR at 53111. 

43 The deeming prudent of certain compression 
activities stood on similar, but somewhat different, 
grounds. While compression was not one of the 
activities for which a first seller could get an add-on 
under the regulations of Order No. 94, this limit was 
newly imposed by Order No. 94 and expected to last 
but a short time pending the development of generic 
add-ons. In addition, jurisdictional pipelines 
frequently compress natural gas in situations that, 
had sellers done so, would have been production- 
related compression. For these reasons, it was 
included in the policy statement as a prudent 
activity. 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Rules and Regulations 


prudent. However, because a first seller 
could not, under the Commission's 
regulations, apply for the costs to get the 
gas up to pipeline quality, this activity, 
when undertaken by the pipeline 
instead of the seller, was not among 
those deemed prudent under the policy. 


For the activities that were not among 
those deemed prudent under the policy, 
the Commission had two choices. It 
could specifically find them to be 
“imprudent”; or it could decide the 
question of prudence, as is normally 
done, in specific pipeline applications 
brought under the National Gas Act for 
certificates of public convenience and 
necessity, for initia] rates or for rate 
changes. The Commission chose the 
latter alternative. '** 


In adopting this alternative, the 
Commission recognized a common fact 
of life of rate cases; not all pipeline costs 
are challenged by intervenors or staff. 
Whatever the particular burdens may be 
to demonstrate that rates charged are 
just and reasonable, practical 
considerations often intervene to limit 
the scope of debate as to the prudence 
of particular activities or amounts spent 
to perform those activities. The 
Commission explicitly recognized this 
by citing to the then recently-issued 
Opinion No. 86, Minnesota Power and 
Light Co.*** The Commission went on to 
say that: 


The Commission will apply the Minnesota 
Power and Light precedent in determining the 
prudence of “production-related” costs which 
are incurred by an interstate pipeline but 
which are not addressed in the policy 
statement. That is, for such costs, a pipeline 
may be required to provide information 
which, at a minimum, explains the nature of 
the cost and whether it is reasonable for the 
customers of the pipeline to bear the 
particular costs. 

When a pipeline files its case-in-chief in a 
rate proceeding, the information it files may 
be considered by the Commission and 
participants in determining whether the costs 
described in that filing are of the kind 
described in the policy statement. If they are, 
those costs should not be subject to challenge 


144 See Order No. 94, note 1 supra at 72, 45 FR at 
53113. 

145 Jd. at 72-73, 45 FR at 53113. The particular 
provisions of Opinion No. 86 that were cited and 
quoted were as follows: As a matter of practice, 
utilities seeking a rate increase are not required to 
demonstrate in their cases-in-chief that all 
expenditures were prudent unless the Commission's 
filing requirements, policy or precedent otherwise 
require. However, where some other participant in 
the proceeding creates a serious doubt as to the 
pr[u]d{e}nce of an expenditure, then the applicant 
has the burden of dispelling these doubts and 
proving the questioned expenditure to have been 
prudent. Opinion No. 86, Minnesota Power and Light 
Co., Docket No. ER76-827 at 17-18 (footnotes 
omitted) 11 FERC { 61,312, quoted in Order No. 94 at 
73, 45 FR at 53113. 


(except with respect to the level of the 
claimed cost). '** 


In short, the Commission, in Order No. 
94, issued a policy to be applied for 
future pipeline rate cases that, by its 
terms, could operate to reduce litigation 
burdens on those, including pipelines, 
involved in such cases. Prior to the 
issuance of the policy, all elements of a 
cost of service—activities and the costs 
generated by them—were open to 
examination as a matter of course. 
Through the policy statement of Order 
No. 94 the Commission showed a 
predisposition to consider some of the 
activities that pipelines may be required 
to undertake as “prudent”. **” 

In summary, the Commission used 
two vehicles to provide guidance to the 
pipeline industry. The first, through 
certificate conditions, provided notice 
that, as with any other element of its 
cost of service, a pipeline must be 
prepared to show in its rate cases that 
its costs of performing production- 
related services are appropriate for the 
ratepayers to bear. The second, through 
a policy statement, provided an 
indication as to the types of activities 
that would be accepted without question 
as activities the costs of which could be 
borne by rate payers irrespective of 
what was paid the producer. However, 
by referencing the pipeline policy 
statement of Order No. 94 in the revised 
Phillips condition of Opinion No. 90, the 
Commission inextricably linked the two. 
In addition, because the policy 
referenced the sellers’ rules of Order No. 
94 implementing section 110 of the 
NGPA (by referencing the activities for 
which sellers could get add-ons under 
those rules), all three—condition, policy, 
and rules—became entwined in ways 
which created confusion and 
controversy. 

B. Comments and Petitions to Rehear 


Next to the particular provisions of 
Order No. 94 that continued to exclude 
from the section 110 regulations 
allowances for costs to treat or 
condition natural gas up to pipeline 
quality standards, the policy statement 
was subjected to the greatest amount of 
criticism. Comments and petitions to 
rehear Order No. 94, as well as petitions 
to rehear Opinion No. 90, were almost 
unanimous in reading the policy 
statement as an attempt on the part of 
the Commission to force pipelines and 
first sellers to incur production-related 
costs without receiving compensation 


© Order No. 94, note 1 supra, at 73-74, 45 FR at 
53113. 

47 Because it was a “policy” and not a rule, the 
statement could be tested in each individual rate 
case or proceeding to determine its applicability to 
that case. 
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for those costs. All but one commenter, 
and all petitioners, described this action 
as unwarranted and unlawful.'** And so 
it would have been, had the Commission 
intended such a result. 

There are several ways to present the 
arguments raised by commenters and 
petitioners against the policy statement. 
For our purposes, we believe the 
simplest is to divide them into two 
categories: Arguments focusing on the 
policy in and of itself and arguments 
based on a perceived interaction of the 
policy statement and the rules for NGPA 
sellers that implement section 110 of the 
NGPA. 

1. Arguments against the policy 
statement. Several commenters and 
most petitioners argued that the policy 
statement was illegal. One argument 
was based on the view that, because 
only certain activities were deemed 
prudent under the policy, the 
Commission had, without notice or 
factual support, found that the activities 
not deemed prudent under the policy 
were to be considered “imprudent”. This 
view was advanced in spite of the 
Commission's references in Order No. 
94, quoted above, that activities not 
deemed prudent under the policy would 
be subjected to the standard regulatory 
treatment accorded any activity the cost 
of which pipelines sought to pass on to 
their customers. Moreover, this view 
was advanced in light of the 
Commission's Opinion No. 90 which 
specifically provided that pipelines’ 
performance of production-related 
activities and their attendant costs were 
to be the subject of pending and future 
rate cases. '** Had the Commission 
intended to deem activities imprudent— 
which it did not—it would have done so 
on an explicit basis, grounded in law 
and fact. 

A second argument advanced to show 
the illegality of the policy was that it 
was based on the NGPA and, as such, 
unlawfully extended the Commission's 
authority under that statute. Because of 
the references made in the policy to the 
activities that a first seller might be 
compensated for under the regulations 
implementing section 110 of the NGPA, 
and the use of section 601 of the NGPA 
to justify deeming these activities 
prudent, this confusion is, in part, 
understandable. However, while the 
explanation of the policy could have 
been more precise on the points 


48 The one commenter who appeared in favor of 
the policy appeared to base its support on the 
wrongful assumption that the intent of the policy 
was to prohibit a pipeline’s purchase of natural gas 
at less than pipeline quality when purchased for a 
maximum lawful price. 

‘ See Opinion No. 90, note 137 supra, at 14. 
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respecting the NGPA, it could hardly 
have been clearer in declaring that the 
policy was a creature of the 
Commission's Natural Gas Act authority 
and jurisdiction. The focal point of the 
policy was interstate pipeline rate cases 
brought under the Natural Gas Act. 
Through the policy, the Commission 
sought to ease the burden on these 
involved in such rate cases through the 
exercise of its authority under the Act to 
deem some, but not all, pipeline 
activities prudent. While the activities 
that were deemed prudent were selected 
on the basis of the Commission’s actions 
to implement section 110 of the NGPA, 
and on the basis of section 601 of the 
NGPA as to how to treat, under the 
Natural Gas Act, amounts paid to first 
sellers under the NGPA, the policy itself 
rested squarely on the Natural Gas 
Act.” 

A third criticism leveled at the policy 
was that, through it, the Commission 
was inaugurating a new but 
unarticulated standard by which to 
determine prudence. This view was 
based, in part, on the argument that the 
policy worked to implement the NGPA 
and in part on the Commission's lack of 
explaining what it meant by prudent 
activities or prudent costs. In retrospect, 
it might have been better had the 
Commission been clearer that no new 
standard was being introduced. 
However, given the discussion of how 
the policy was to be used, coupled with 
the discussion respecting the activities 
not deemed prudent, the fault, if any, is 
slight. The reason for not explaining the 
term “prudent” was simple: The 
Commission intended that it be used in 
the normal sense as typified by 
countless pipeline certificate and rate 
cases. Nothing more, and nothing less, 
was intended. 

Fourth, some who responded to the 
policy statement argued that it was, in 
reality, a rule or regulation substantively 
affecting the rights and privileges of 
persons and that, as such, it was 
unlawfully promulgated. The argument 
that it substantively affected rights and 
privileges was based on the view that it 
established new rules respecting 
determining prudence and that it sought 
to force producers or pipelines to incur 
production-related costs without 


1° Had the Commission attempted to use its Title 
I NGPA authority to so directly regulate interstate 
pipelines, such an action would have been illegal in 
light of section 601(b) of the NGPA. Under the 
section 601, the Commission's authority is limited to 
regarding “fraud, abuse, or similar grounds” as 
reasons to prevent interstate pipeline pass through 
of prices paid under Title I of the NGPA. See 
generally “Statement of Policy: Natural Gas; Fraud 
Standard” Docket No. PL82-1-000 (issued Feb. 4, 
1962), 47 FR 6253 (Feb. 11, 1982), codified at 18 CFR 
2.300. 


compensation. Apart from the fact that 
such was not the intended result of the 
policy, and that it has not been applied 
that way,*! the criticism is perhaps 
understandable considering the lack of 
Commission description in Order No. 94 
as to how the policy statement and its 
use differed from a rule or ee 

Finally, some, principally those who 
petitioned to rehear Opinion No. 90, 
argued that, by being referenced in the 
amended certificate condition of 
Opinion No. 90, the policy worked an 
unlawful retroactive change to existing 
certificates. That is, the policy would 
work to reopen issues of prudency long- 
since resolved in approved certificates 
and rates. For this reason, some argued 
that the policy should not apply to gas 
sales contracts and purchases 
contracted for at the time the policy was 
issued. As we tried to make clear in 
issuing the policy, it would only be 
applied to future rate cases. As to the 
impact of the policy on already 
certificated pipeline activities, that is 
discussed below. 

In sum, those criticizing the policy of 
Order No. 94 appear to have misread the 
policy and misunderstood its use. While 
a number of factors may have 
contributed to this result, some of the 
Commission's own making, it is 
nonetheless unfortunate for it has 
resulted in needless confusion and 
complexity. 

2. The policy statement and the rules 
implementing section 110 of the NGPA. 
Most of the comments and petitions to 
rehear Order No. 94 read the policy 
statement and the rules implementing 
section 110 of the NGPA together as a 
unified regulatory attempt on the part of 
the Commission to control the problem 
of producers shifting to interstate 
pipelines costs of production-related 
services by either requiring producers to 
sell, under the pricing provisions of Title 
I of the NGPA, pipeline quality gas or 
forcing interstate pipelines to bear 
production-related costs shifted to them 
without allowing rate treatment of those 
costs. Which view prevailed in the 
arguments depended to a great extent 
on whether it was offered by a producer 
or a pipeline. Both views, however, were 
predicated on interpreting the policy 
statements as explicitly or implicitly 
finding costs incurred by pipelines to 
attain minimum pipeline quality 
standards to be imprudent. 

As a general matter, producers gave 
two reasons for their views. First, by 
failing to allow them additional 
compensation above maximum lawful 


*5! See NGPL-Canyon Compression Co., Docket 
No. CP80-547-000 (issued Mar. 30, 1982), 18 FERC 
{| 61,280. 
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prices for costs incurred to get gas to 
quality standards, the regulations forced 
them to incur these costs without 
compensation. Second, by a policy that 
failed to deem such costs prudent if 
incurred by pipelines, the Commission in 
effect required pipelines not to incur 
them at their financial peril. As a result, 
producers would be forced to incur 
these costs. 

The pipelines, as a general matter, 
took a somewhat different view. While, 
in the main agreeing on the 
interpretation that the policy worked to 
hold costs not deemed prudent as being 
deemed imprudent, pipeline comments 
and petitions focused on an alleged 
regulatory “gap”. Several argued that 
because the Commission's regulations 
allow producers to sell gas raw, at a 
wellhead, for a NGPA maximum lawful 
price, the producers could still shift 
costs of bringing gas to pipeline quality 
yet, through the policy, pipelines were 
precluded from passing those costs on to 
their customers. To some, this was an 
illegal pipeline “squeeze” barred under 
the precepts of Federal Power 
Commission v. Texaco, Inc., 417 U.S. 
380, 393 (1974) and Consumer Federation 
of America v. Federal Power 
Commission, 515 F.2d 347, 358-359, cert. 
denied, 423 U.S. 906 (1975). To some, this 
fostered a competitive disadvantage for 
interstate pipelines competing for gas 
with intrastate pipelines, a disadvantage 
barred under the purposes and intent, if 
not the actual provisions of the NGPA. 
For these commenters and petitioners, 
the Commission should either rescind 
the policy or amend the regulations 
implementing the NGPA to flatly 
prohibit producer cost-shifting. 

Finally, several commenters and 
petitioners argued that the regulatory 
effect of the sellers rules and the policy 
was contrary to both the NGPA and the 
Natural Gas Act. The reasons offered in 
support of these arguments have already 
been presented. In summary, they boil 
down to the fact that not only does the 
NGPA not provide authority for the 
proposition that gas sold at maximum 
lawful prices be of pipeline quality, but 
that its provisions and legislative history 
show quite conclusively that the 
Commission lacks any authority to 
require such sales. 

All of these arguments rest on the 
mistaken premise that the intent of the 
policy issued in Order No. 94 was to 
deem certain costs to be imprudent. As 
already explained, this was not the 
intent. Moreover, to the extent those 
who argued against the policy argued in 
terms of an unfairness bring visited 
upon interstate pipelines to the 
advantage of intrastate pipelines, we 
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would note that the Natural Gas Act, its 
jurisdiction and requirements, continue 
unchanged with respect to activities 
performed by interstate pipelines 
purchasing natural gas. The NGPA 
cannot be used as a talisman to reduce 
the Commission's Natural Gas Act 
responsibilities beyond those areas 
specifically described in the NGPA. 


« C. The Amended Policy 


In dealing with the problem of 
providing sellers with added 
compensation for production-related 
costs under the NGPA, we are forced to 
consider the problem of how interstate 
pipelines who purchase the natural gas 
from these sellers are to be 
compensated for costs they incur that 
would otherwise be classified as 
production-related costs if incurred by a 
first seller. While creatures of different 
legislative schemes—the costs incurred 
by gas sellers being a NGPA problem 
and the costs incurred by interstate 
pipeline companies being a Natural Gas 
Act problem—these two problems are 
intimately related. What the first seller 
does not do must be done by the 
interstate pipeline purchaser. 
Irrespective of who performs this work, 
there must be a viable and legal 
regulatory process to ensure adequate 
compensation, as necessary, to perform 
that work. 

The Commission addressed one 
aspect of the problem of interstate 
pipelines performing production-related 
activities in Order No. 94. In that order, 
the Commission issued a policy 
statement under the Natural Gas Act.**? 
That policy dealt with situations of an 
interstate pipeline, instead of a first 
seller, bearing production-related costs 
because it has performed production- 
related activities. Those activities were 
of two types: activities that, had the first 
seller performed them, the seller could 
have made application for their recovery 
under the rules implementing section 110 
of the NGPA; and certain types of 
compression activities. The policy did 
not address the question of the level of 
costs a pipeline can incur and later 
recover in its rates; rather it only 
described what production-related 
activities, if undertaken by an interstate 
pipeline that purchases gas, will be 
deemed prudent for purposes of setting 
its rates.'°* There was no comparable 


182 See Order No. 94, note 1 supra at 59-74, 45 FR 
at 53111-53113. 

‘53 In light of the policy statement, the 
Commission proposed a rule to require pipelines 
who incur production-related costs to file data 
regarding the activity with the Commission. 
“Regulations to Amend Filing Requirements for 
Interstate Pipelines Respecting the Incurrence of 
Production-Related Activities, and Non-Allocable 


Commission policy statement under the 
Natural Gas Act with regard to 
intrastate pipelines because the 
Commission does not have jurisdiction 
to prescribe rules or otherwise regulate 
an intrastate pipeline’s passthrough of 
production-related costs. 

This final rule on rehearing amends 
the policy statement issued in Order No. 
94. This amendment, a product of both 
comments and petitions to rehear Order 
No. 94, greatly simplifies the policy. The 
most important change is to provide a 
policy that deems any production- 
related activity performed by an 
interstate pipeline as “prudent” for 
purposes of the Natural Gas Act, 
provided that the seller is not 
contractually obligated to perform that 
activity. However, as was done under 
Order No. 94, no statement is made 
respecting the prudence or imprudence 
of the level of costs incurred by 
interstate pipelines to perform these 
activities. Questions as to the level of 
the costs will, as before, be considered 
in the context of particular pipeline 
general rate cases by which the pipeline 
seeks to recover those costs or in 
certificate proceedings. 

The circumstances that warranted the 
issuance of the policy statement of 
Order No. 94 are still with us. Under 
law, either a first seller or an interstate 
pipeline can perform production-related 
activities and thereby incur the cost of 
performing those activities. If the first 
seller provides the production-related 
services, he can receive an add-on for 
them under the Commission's 
regulations implementing section 110 of 
the NGPA. Because of the changes made 
to those regulations by this final rule on 
rehearing, the first seller can collect an 
add-on for all types of production- 
related services undertaken by him. '™ 
However, if an interstate pipeline 
undertakes production-related activities 
after purchasing the gas from a first 
seller, the NGPA and the Commission's 
regulations implementing section 110 
cannot be applied. Questions as to 
whether these activities or the costs that 
attend performing them are appropriate 
as part of a pipeline’s costs of service to 
be borne by gas customers should be 
decided in the context of general rate 
cases brought under the Natural Gas 
Act. Because of this, the Commission 
should provide guidance to those 
pipelines that incur these costs. 


Costs,” Docket No. RM80-76, (issued Sept. 9, 1980), 
45 FR 61,418 (Sept. 17, 1980), FERC Stat. & Reg. 
Preambles { 32, 079. No further action has been 
taken on this proposed rule. 

154 Of course, as explained above, to collect an 
add-on, the first seller must be contractually 
obligated to provide the services and contractually 
authorized to collect an amount for providing them. 
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The guidance is particularly necessary 
given the history surrounding how these 
activities and their costs are to be 
treated. The Commission's actions that 
led up to the issuance of Opinion No. 90, 
as well as that Opinion, have created 
widespread concern that 
Commission will view a pipeline’s 
undertaking of production-related 
activities as per se improper or 
“imprudent”. The policy statement of 
Order No. 94 exacerbated that concern. 
By this order on rehearing, as well as 
our companion Opinion No. 90-A,'** we 
hope to dispel these concerns once and 
for all. 

The question of whether a particular 
production-related activity or its 
resulting cost is prudent for a pipeline to 
perform or expend is to be approached 
no differently than the question of the 
prudence of any other activity or cost 
for which a pipeline seeks compensation 
in its rates. The one distinction, 
preserved in the policy statement, is that 
as a matter of policy, the Commission is 
predisposed to find that certain 
production-related activities are prudent 
activities if performed by interstate 
pipelines. 

If it is appropriate for first sellers to 
undertake these activities and to be 
compensated for them, it is likewise 
appropriate for interstate pipelines to 
undertake the activities and to be 
compensated for them. This is 
particularly appropriate given the fact 
that first sellers cannot be required to 
perform production-related activities. As 
several commenters to Order No. 94 
pointed out, the activities must be 
performed by someone; if not by the gas 
seller, then by the gas purchaser. 

In reissuing the policy statement, we 
must be careful to fully describe its 
limits. As a policy, it can only serve to 
show, generally, how the Commission is 
predisposed to view particular matters. 
Unlike a rule, the policy cannot be 
applied blindly to every case or fact 
situation. Instead, it must be tested 
anew and found to be appropriate for 
each case. That is, in a particular case, 
the Commission “must be prepared to 
support the policy just as if the policy 
statement had never been issued.” *** 
The purpose is to give guidance, not to 
dictate results. For example, while the 
policy declares that production-related 
activities which the gas seller is not 
expressly obligated to perform under the 
terms of the gas sales contract are to be 
deemed prudent, a particular fact 


‘58 Opinion No. 90-A, “Order Denying Rehearing”. 
Docket No. C177-412. 

‘56 Pacific Gas Electric Company v. FPC, 506 F.2d 
33, 38 (D.C, Cir. 1974). 
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situation may show that a pipeline has 
performed needless compression and 
incurred costs for facilities to provide 
that compression. In such a case, the 
unnecessary activity and its attendant 
costs would be found imprudent. In 
short, the policy is not to provide the 
means by which pipelines may perform 
activities that do not enure to the benefit 
of their gas customers. 

The policy continues to speak only to 
types of production-related activities; it 
does not address the costs that may be 
incurred by a pipeline to perform those 
activities. The question of whether the 
actual level of cost incurred by any 
pipeline to perform production-related 
activities should be passed through to 
customers is to be handled in individual 
rate cases as any other cost of service 
item. For example, it may be that 
compression must be performed by the 
pipeline but that the cost of doing that 
compression is excessive because of 
mismanagement or poor planning (for 
example, incorrect compression sizing or 
location). While the type of activity— 
compression in this case—is deemed 
prudent under the policy, and while the 
performance of the activity is 
appropriate as evidenced by the facts of 
the situation, some portion of the costs 
would be disallowed. 

The policy statement has been 
amended in three important respects. 
First, the types of activities deemed 
prudent are described by reference to 
the definition of “production-related 
service” now codified at § 271.1104(c)(4) 
and not to the types of production- 
related services a first seller can receive 
an adjustment for under the 
Commission’s regulations implementing 
section 110 of the NGPA. This should 
eliminate the confusion that activities 
deemed prudent for pipelines are, under 
the policy, solely the function of NGPA 
regulations governing first sellers. It also 
works to expand the scope of the types 
of activities that will be deemed 
prudent. Because of this, the detailed 
description of prudent compression 
activities that were a part of the policy 
statement as originally issued have been 
deleted. By specifically referencing the 
definition of production-related services 
that appears under the amended 18 CFR 
271.1104, services that are not 
“production-related” are excluded. 
These include activities which result in 
“production” costs and activities whose 
costs do not benefit natural gas 
consumers. This limitation, to have the 
policy deal only with production-related 
activities, was a feature of the policy of 
Order No. 94. It is continued here. 

The second important change has 
been to exclude from the ambit of the 


types of production-related activities 
deemed prudent under the policy 
statement those that, under the express 
terms of the gas sales contract, a first 
seller is obligated to perform. 
Contractual provisions presume 
consideration. If the contract provides 
that a gas seller will perform 
production-related activities, one must 
presume that the interstate pipeline has 
agreed to pay some form of 
consideration for this work. This may be 
reflected in the price terms of the 
contract, as, for example, the payment 
of a specific amount for performance or 
it may have been undertaken by the 
seller in return for certain non-price 
elements of the contract, as for example, 
better (to the seller) take-or-pay 
provisions. If, in spite of a seller's 
contractual obligations to perform 
production-related activities, the 
pipeline nonetheless undertakes them, 
some inquiry should be made to 
determine whether the additional cost 
that evolves to the pipeline is 
appropriate. For this reason, it is not 
deemed prudent under the policy 
statement. 

This is not to say that contractual 
provisions are to be the sole 
determinant for allowing interstate 
pipelines to recover costs incurred by 
them to perform production-related 
activities nor that cost shifting would 
necessarily be found imprudent. For 
example, a gas-seller and a pipeline- 
purchaser could renegotiate a gas sales 
contract so that production-related 
activities previously performed by the 
seller are to be performed by the 
purchaser and in doing so, the parties 
agree that the pipeline will purchase the 
facilities necessary to perform those 
activities. While the type of activity now 
to be undertaken by the pipeline may be 
deemed prudent under the policy 
statement, the amount the pipeline can 
recover from its customers for 
performing that activity will be a 
function of the benefit that accrues to 
those customers in having the pipeline 
perform that activity. For example, did 
the pipeline receive some consideration 
from the seller for taking on the 
responsibility, or is the cost less for 
customers if the pipeline performs the 
activity? Answers to these and similar 
questions would determine how much of 
the cost could be passed through to the 
pipeline’s customers. This would be true 
even if the facilities were, as they 
logically would be, transferred to the 
pipeline at net cost. 

Finally, the policy statement is 
amended to provide that activities not 
deemed prudent under its terms and the 
costs of performing any production- 
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related service are not deemed 
imprudent but that the prudence of these 
activities or the level of the costs will be 
determined in an appropriate pipeline 
rate or certificate proceeding bought 
under the Natural Gas Act. This is only 
to make explicit what was previously 
implicit. 

There remains the issue of applying 
the policy to activities already 
undertaken by pipelines. These can be 
either jurisdictional activities involving 
certificated facilities or 
nonjurisdictional activities whose costs 
have been allowed in past rate cases. 
Several who responded to the policy 
statement of Order No. 94 were 
concerned that the policy inaugurated a 
new approach to both types of activities 
that would result in these activities or 
their costs being deemed imprudent. 

Aside from the misconception 
respecting “imprudent” costs already 
discussed, this concern evidences a 
basic confusion as to the relation of 
certification procedures and rate cases. 
Obviously, a certificate of public 
convenience and necessity issued by the 
Commission for a particular facility 
stands as a determination that the 
activity and the certificate facility are 
prudent. (If the certificate approves an 
initial rate under section 7 of the Natural 
Gas Act, that approval means, of course, 
that the rate does not adversely affect 
the public convenience and necessity.) 
However, such a certificate can never 
be the sole basis for approving the 
recovery of the costs that attend those 
facilities in subsequent rate cases. 
However, assuming that the authorized 
facilities remain used and useful, such a 
certificate has been, and will continue to 
be, dispositive that the activity and 
attendant costs are prudent. 

Pipelines under the Commission's 
jurisdiction are required to seek 
authorization pursuant to section 7 of 
the Natural Gas Act to construct and 
operate facilities typically involved in 
some production-related activities. As in 
the past, if the Commission has 
jurisdiction under the Natural Gas Act, 
the Commission will require an 
affirmative showing of “public 
convenience and necessity” prior to 
issuing a certificate to the pipeline. Once 
the certificate is obtained by the 
pipeline, the question of the “prudence” 
of the activity will have been decided. 
As long as the operations remain 
unchanged from those authorized by the 
certificate, the only questions respecting 
the facility involved in setting the 
pipeline’s rates subsequent to issuing 
the certificate are compliance with the 
terms of the certificate and the prudence 
of the costs related to the operation of 
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the facility (for example, the rate of 
return, depreciation, administrative and 
general expenses). Any conditions 
imposed by the certificate will be 
applicable and controlling in the 
pipeline’s subsequent rate cases. The 
Commission does not expect to depart 
from this procedure absent a showing of 
improper management, 
misrepresentation or other improper 
conduct by the pipeline. In short, the 
Commission does not intend to require 
or permit “double review” of pipeline 
activities, once in a certificate 
proceeding and then again in the 
pipeline’s rate proceeding(s). This 
clarification is appropriate in order to 
provide assurances to pipelines if they 
perform certain production-related 
activities. 

With respect to the non-jurisdictional 
services for which pipelines have, in the 
past, recovered costs in their rates, the 
Commission will continue to treat them 
as it always has. The impact of the 
policy is only to show a predisposition 
on the part of the Commission to find 
such activities that are production- 
related to be prudent. The attendant 
costs would, as with the certificated 
services, be subject to scrutiny in rate 
cases, but no more scrutiny than any 
other aspect of a rate case. 


IV. Conclusion 


By this order, the Commission does 
three things. First, it completes its 
administrative proceedings respecting 
Order No. 94 with consideration of the 
petitions to rehear that order. For this 
reason, Order No. 94 and the interim 
rules implementing section 110 of the 
NGPA are now ready for judicial review 
under the provisions of the remand 
issued August 17, 1981, by the United 
States Court of Appeals for the Fifth 
Circuit in the proceeding designated as 
Texas Eastern Transmission Company, 
et al. v. Federal Energy Regulatory 
Commission, Nos. 80-1928, et al." In 
considering the petitions to rehear the 
regulations issued in Order No. 94, we 
deny those petitions save to the extent 
arguments and suggestions presented by 
them are reflected in the amendments 
made to the regulations. In addition, 
other motions filed under this docket for 
expedited action are denied. 

Second, by this order, the Commission 
amends the regulations implementing 
section 110 of the NGPA and, as 
amended, issues the regulations as final 
regulations. These final regulations are 
the product of public notice and 
comment procedures dating back to 
November, 1978. The original rule, from 


187 See Ecee, Inc. v. Federal Energy Regulatory 
Commission, 611 F.2d 554 (5th Cir. 1980). 


which these rules evolved, was issued 
December 1, 1978, as part of the 
Commission’s rules implementing the 
NGPA. As issued, it was made effective 
immediately. However, because of the 
short comment period allowed prior to 
its issuance, the rule was styled as 
“interim” and further comments on it 
were solicited. As a result of the 
comments received to the December 1, 
1978 rule, the Commission revised the 
rules implementing section 110. This 
revision was issued July 25, 1980, as 
Order No. 94. Again, the Commission 
solicited written comments. At the same 
time, an opportunity was afforded, 
under section 502(b) of the NGPA, for 
the presentation of oral data, views and 
comments on the amendments of Order 
No. 94, and public hearing for these 
presentations was held on October 21, 
1980. In addition, petitions to rehear the 
amendments of Order No. 94 were 
received. All three, written and oral 
comments as well as the petitions, were 
considered by the Commission in 
developing further amendments and 
issuing the final rule. For this reason, no 
further comment is considered 
necessary prior to issuing the final 
regulations. However, because these are 
the fina] regulations, the Commission 
will consider petitions to rehear them. 

Finally, by this order, the Commission 
amends the policy statement issued in 
Order No. 94 and reproduced at 18 CFR 
2.102. 


List of Subjects 
18 CFR Part 2 


Administrative practice and 
procedure, Electric power, 
Environmental impact statements, 
Natural gas, Pipelines. 


18 CFR Part 154 

Natural gas. 
18 CFR Part 270 

Natural gas, Wage and price controls. 
18 CFR Part 271 

Natural gas, High-cost gas, Tight 
formations. 
(Natural Gas Act, as amended, 15 U.S.C. 717, 
et seq.; Department of Energy Organization 
Act, 47 U.S.C. 7101-7352; E.O. 12009, 42 FR 


46267; Natural Gas Policy Act of 1978, 15 
U.S.C. 3301-3432) 


In consideration of the foregoing, 
Parts 2, 154, 270 and 271 of Title 18, 
Code of Federal Regulations, are 

_amended as set forth below to become 
effective 30 days after publication in the 
Federal Register. 
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By the Commission. 
Kenneth F. Plumb, 
Secretary. 


PART 2—{ AMENDED] 


1. Section 2.102 of Part 2 is revised to 
read as follows: 


§ 2.102 Policy respecting production- 
related activities performed by an 
interstate pipeline. 

(a) Policy. (1) If an interstate pipeline 
purchases natural gas in a first sale, 
then in any proceeding brought under 
the Natural Gas Act to determine the 
lawfulness of the rates and charges of 
such pipeline, a production-related 
service provided by the pipeline with 
respect to the purchase of such gas, or 
by another on behalf of the pipeline, 
shall be deemed prudent, unless the 
terms of the gas sales contract governing 
the pipeline’s purchase of the gas 
expressly provide that the seller perform 
the activity. 

(2) Any production-related service not 
deemed prudent under paragraph (a)(1) 
of this section, and the level of costs to 
perform any production-related service, 
is not deemed imprudent. The prudence 
of such service, or of the level of costs, 
is to be determined in an appropriate 
pipeline rate or certificate proceeding 
brought under the Natural Gas Act. 

(b} Definitions. For purposes of this 
section the following definitions apply: 

(1) The terms “first sale” and 
“interstate pipeline” have the same 
meaning as such terms have under the 
NGPA. 

(2) The term “production-related 
service” has the same meaning as that 
term has under § 271.1104(c)(6) of this 
part. 


PART 154—[ AMENDED] 


2. Section 154.94 of Part 154 is 
amended by adding a new paragraph (k) 
to read as follows: 


§ 154.94 Changes in rate schedules. 


* * * * * 


(k) Affidavit to collect production- 
related costs.—{1} General rule. If an 
independent producer has made an 
effective filing under paragraph (h) of 
this section, the producer may file an 
affidavit under this paragraph under 
which he may, in addition to the base 
rate described under the affidavit filed 
under paragraph (h) of this section, 
collect an amount necessary to recover 
production-related costs if: 

(i) The producer is permitted, in 
accordance with § 271.1104 of this 
chapter, to charge for the production- 
relaied costs; and 
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(ii) The production-related costs are 
incurred as part of the sales transaction 
described in the filing made under 
paragraph (h). 

(2) Amendments. The affidavit filed 
under paragraph (k)(1) of this section 
may be amended to reflect any changes 
in eligibility to recover production- 
related costs under new or old 
contracts. 

(3) Effect of affidavit. An affidavit 
filed under paragraphs (k)(1) or (k)(2) of 
this section shall be deemed to be a 
notice of change of rate for purposes of 
section 4{d) of the Natural Gas Act. 

(4) Effective date of coverage under 
affidavit. An affidavit filed under this 
paragraph by May 6, 1983 shall become 
effective with respect to deliveries 
beginning on the date this Order 
becomes effective; an affidavit filed 
under this paragraph after May 6, 1983 
becomes effective shall become 
effective on the date of filing. Any 
amendment filed under paragraph (k)(2) 
of this section will be subject to the 
notice requirements of § 154.22 of this 
chapter. 

(5) Form of affidavit and service. Any 
affidavit filed under paragraph (k)(1) of 
this section shall be signed. The form for 
such affidavit appears as Appendix B to 
this section. Concurrently, with any 
filing made under this paragraph, the 
filing party must serve each affected 
purchaser with a copy of the affidavit or 
amendment. 

(6) Protests. Any protest to the filing 
of an affidavit under paragraphs (k)(1) 
and (k)(2) of this section shall be 
submitted to the Commission under the 
provisions of § 385.211 of this chapter 
(Rule 211). 

3. Section 154.94 of Part 154 is further 
amended by adding at the end of the 
section a new Appendix B, to read as 
follows: 


§ 154.94 Changes in rate schedules. 


* * * * * 


Appendix B to § 154.94 


Blanket Affidavit Filing Under § 154.94(k) 


(the affiant) certifies that he is 
(exact legal title or capacity of the 
affiant) of (filing party) and, that: 

(1) Under 18 CFR 154.94(k) the filing party 
is entitled, and intends, to collect an 
adjustment under section 110 of the Natural 
Gas Policy Act of 1978 (NGPA) for each of 
the sales identified in the form attached as 
Exhibit A to his affidavit; and 

(2) he will notify the Commission of any 
changes to be covered by this affidavit in 
accordance with the requirements of 
§ 154.94{k}(2). 

The undersigned swears or affirms that 
with respect to each rate schedule which is 
identified in Exhibit A and’on which he relies 
to collect the applicable production-related 


cost allowance, he has made a diligent 
inquiry of individuals with personal 
knowledge of the facts contained in such 
filing and has determined after such inquiry 
that all statements made in such filing are 
true and accurate to the best of his 
knowledge, information and belief 
concerning, among other things, the factors 
relating to the eligibility to charge the 
allowances therein, and that he has 
examined the schedules covered by this 
affidavit and found them to be in accordance 
with sections 110 of the NGPA and § 271.1104 
of Title 18 Code of Federal Regulations. 
Signature 


Exhibit A 
Respondent name 





FERC rate 
schedule No. Buyer 


Instructions for Completing Exhibit A 


I. General Instructions. Exhibit A shall be 
attached to the affidavit filed pursuant to 
§ 154.94(k) to identify those sales which 
qualify for production-related allowances 
established by the Commission pursuant to 
section 110 of the NGPA. The rate schedules 
should be shown in numerical sequence, and 
where necessary the list may be continued on 
succeeding pages in the same form. 

Il. Specific Instruction. Respondent Name. 

Enter the name of the respondent. 

FERC Rate Schedule Number: Enter the 
rate schedule number assigned by the FERC. 
If none, or unknown, enter the contract date 
and certificate docket number, if known. 

Buyer Name: Enter the buyer name. 

Applicable NGPA Section: Enter the NGPA 
section applicable to the sales qualifying for 
the allowance {i.e., section 102(d), 104, 106(a), 
107(c)(5), 108, 109). 

Type of Adjustment: Enter the type of 
adjustment (e.g., delivery, compression, 
treating, conditioning). 


PART 270—[AMENDED] 
§ 270.102 [Amended] 

4. Section 270.102 of Part 270 is 
amended by removing paragraphs 


(b)(15), (b)(16), and (b)(17). 


PART 271—[ AMENDED] 


5. Section 271.1100 is amended by 
revising paragraph (a}(2) to read as 
follows: 

§ 271.1100 Authority. 

(a) General. * * * 

(2) Production-related costs allowed 
under § 271.1104. 

6. Section 271.1103 of Part 271 is 
revised to read as follows: 


§ 271.1103 Record retention. 


(a) State severance taxes. A seller in a 
first sale in which the price includes 
State severance taxes permitted under 
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§ 271.1102 shall retain a record of the 
sale which shall identify the seller, and 
shall retain such other records as are 
necessary to demonstrate that such 
seller has borne the amount of State 
severance taxes included in the sale 
price. Such records shall be preserved 
for at least three years from the date on 
which the sale occurred. 

(b) Production-related costs. A seller 
in a first sale in which the price includes 
an amount necessary to recover 
production-related costs permitted 
under § 271.1104 shall retain such 
records of the sale as may be necessary 
to identify the amount collected and 
demonstrate the basis for the collection. 
Such records shall be retained for at 
least three years from the date on which 
the sale occurred. 

7. Section 271.1104 of Part 271 is 
revised to read as follows: 

§ 271.1104 Production-related costs. 

(a) General rule. Except as provided 
in paragraph (b) of this section, the price 
for a first sale of natural gas shall not be 
considered to exceed the maximum 
lawful price applicable to that sale, as 
determined under Subparts B through I 
of this part, if: 

(1) Such first sale price exceeds the 
maximum lawful price by an amount 
necessary to recover a production- 
related cost as determined in 
accordance with paragraph (d) of this 
section; 

(2) The production-related cost is 
borne by the seller; and 

(3) The seller is expressly authorized, 
as defined in paragraph (c)(4) of this 
section, to be compensated for bearing 
that production-related cost. 

(b) Exclusions. This section does not 
apply to a first sale of natural gas: 

(1) Produced from the Prudhoe Bay 
Unit of Alaska ahd transported through 
the natural gas transportation system 
approved under the Alaska Natural Gas 
Transportation Act of 1976; or 

(2) In which the price applicable to 
that sale has been established under 
§ 2.75 of this chapter {optional rate 
procedures), unless: 

(i) The certificate authorizing the sale 
of the gas has been amended to delete 
the limitations imposed by § 2.75(m) of 
this chapter; or 

(ii) The gas is no longer sold subject to 
the jurisdiction of the Commission under 
the Natural Gas Act. 

(c) Definitions. For purposes of this 
section the following definitions apply: 

(1) “Borne by the seller” means costs 
incurred by the seller in providing a 
production-related service, or in having 
other persons provide a production- 
related service on behalf of the seller. 

(2) [Reserved] 
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(3) “Deliver” means to gather or 
transport natural gas through a natural 
gas pipeline. 

(4) “Expressly authorized” means that 
the gas sales contract governing the first 
sale expressly provides that: 

(i) The seller agrees to provide a 
or production-related service; 
an 

(ii) The purchaser agrees to 
compensate the seller for the cost of 
providing that specified service as 
evidenced by either: 

(A) A contract provision expressing 
an amount, or a method for determining 
an amount, that the purchaser agrees to 
pay the seller for providing the specified 
service; or 

(B) An area rate clause as defined in 
§ 154.93(b-1) of this chapter, except that 
such clause shall be considered to 
evidence only the purchaser's agreement 
to compensate the seller for the cost of 
delivering the natural gas and then only 
with respect to sales having an 
applicable maximum lawful price 
determined under Subparts B through D 
and G through I of this part. 

(5) “Production costs” means all costs 
incurred for: 

(i) Exploration; 

(ii) Development; 

(iii) Production, including: 

(A) Enhanced recovery techniques 
(including costs of compression incurred 
in the production of stripper well natural 
gas to which the pricing provisions of 
Subpart H of part 271 of this chapter 
apply); 

(B) Gas-lift, pumping, or other liquid 
lifting equipment located on or in the 
vicinity of the wellhead or in the vicinity 
of the point of commingling the gas on 
the offshore platform from which the gas 
is produced; or 

(C) Compression necessary for lifting 
liquids, cycling gas in a gas condensate 
reservoir or pressurizing a gas 
condensate or oil reservoir; or 

(iv) Abandonment operations. - 

(6) “Production-related service” 
means any activity that results in the 
incurrence of a production-related cost. 

(7) “Production-related costs” means 
costs, other than production costs, that 
are incurred: 

(i) To deliver, compress, treat, liquefy, 
or condition natural gas; or 

(ii) For services, other than 
processing, that benefit the gas customer 
and are incurred to construct or operate 
facilities to recover, separate, extract, 
treat, dehydrate, store, or transport 
crude oil, condensate or similar liquids 
or liquefiable hydrocarbons removed 
from the natural gas stream, to the 
extent: 

(A) Such costs are properly allocable 
to the gas stream in accordance with the 


method approved by the Commission 
with respect to the particular service 
and seller; or 

(B) If no such method has been 
approved by the Commission, such costs 
as do not exceed an amount equal to the 
total costs of constructing and operating 
the facilities, multiplied by the fraction 
whose numerator is the quantity of Btu's 
contained in the natural gas stream 
delivered to the pipeline and whose 
denominator is the sum of the quantity 
of Btu’s contained in the natural gas 
stream delivered to the pipeline and the 
quantity of Btu’s contained in the liquids 
and liquefiable hydrocarbons removed 
from the gas stream; provided that the 
use of this method has not been 
expressly prohibited by the Commission 
with respect to the particular service 
and seller. 

(C) The cost allocation method 
described under paragraph (c)(7)(ii)(B) 
of this section shall apply only to the 
allocation of costs incurred by first 
sellers and then only to determine 
appropriate production-related costs to 
be allowed those sellers under section 
110 of the NGPA. This limited 
application is not, in any way, an 
approval or disapproval of the propriety 
of using the cost allocation methodology 
of paragraph (c)(7)(ii)(B) of this section 
in any other circumstance. 

(d) Amounts necessary to recover 
production-related costs. 

(1) [Reserved] 

(2) [Reserved] 

(3) For any other production-related 
costs, an amount necessary to recover 
production-related costs shall be the 
lesser of the amount that the seller is 
expressly authorized to collect under the 
terms of the contract for the recovery of 
the cost, as evidenced under paragraph 
(c)(4)(ii)(A) of this section, or an amount 
per unit of gas determined by dividing 
the average annual cost of service of the 
facility used to provide the production- 
related service (as determined under 
paragraph (d)(3)(A) of this section) by 
the total volumes (MMBtu) of natural 
gas available after the service is 
provided; except that, if the service is 
one described under paragraph (c)(7)(ii) 
of this section (involving crude oil, 
condensate or similar liquids or 
liquefiable hydrocarbons), the 
provisions of paragraph (d)(3)(B) of this 
section shall apply. 

(A) The average annual cost of service 
is to be computed for each of the two 
years 1983 and 1984 on the basis of the 
following: 

(1) Cperation and maintenance 
expenses developed for each of the 
years 1983 and 1984 on the basis of 
actual expenses incurred in 1981 and 
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1982, as available, and estimates of 
future expenses; 

(2) An average annual net plant 
investment developed for the years 1983 
and 1984 using the amount of 
undepreciated investment recorded on 
the company’s books as of January 1, 
1981, for facilities in operation on that 
date, or such later date as the facility 
becomes operational, and depreciating 
the investment, using the amount of 
depreciation booked annually for the 
particular facility or for that class of 
investment, whichever method is used 
by the company, over the two-year 
period commencing January 1, 1983 and 
ending December 31, 1984; 

(3) An average annual depreciation 
expense for the two years 1983 and 1984 
computed from the annual amounts used 
to depreciate the plant investment over 
that two-year period; and 

(4) After tax earnings at an amount no 
greater than 15.0 percent times the 
average annual net plant investment for 
1983 and 1984, with taxes computed 
using the debt/equity ratios of the 
company’s overall capital structure 
unless it can be demonstrated that the 
facility was financed by a particular 
source of capital, in which case taxes 
should be computed consistent with the 
particular financing arrangement used. 

(B) If the service is one described 
under paragraph (c)(7)(ii) of this section 
(involving crude oii, condensate or 
similar liquids or liquefiable 
hydrocarbons), the amount determined 
by using the average annual cost of 
service computed under paragraph 
(d)(3)(A) of this section shall be reduced 
to the amount allocated to the gas 
stream as provided for under paragraph 
(c)(7)(ii)(A) or (B) of this section as 
appropriate; and further reduced, as 
necessary, to reflect revenues received 
for sales of constituents removed for the 
gas stream but having no energy 
content. The resulting amount shall be 
divided by the MMBtu’s of gas that are 
expected to be available at the 
discharge side of the facility. 

(e) Collecting past costs incurred to 
deliver or compress natural gas. (1) 
Subject to the provisions of paragraphs 
{e)(2) and (e)(3) of the section, a first 
seller for sales having an applicable 
maximum lawful price determined under 
Subparts B through D and G through I of 
this part, may collect the amounts 
provided under paragraph (d) of this 
section for delivering and compressing 
natural gas, to recover the costs incurred 
in providing those services prior to 
March 7, 1983 but after the earlier of July 
25, 1980, or the date on which the seller 
filed an application with the 
Commission to recover these costs; 
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provided that the seller is expressly 
authorized, as defined in paragraph 
(c)(4) of this section, to provide such 
service and be compensated for so 
doing, and that this authorization was in 
effect during the period the costs to be 
collected were incurred; however, 
amounts so collected must be reduced 
by any amounts collected prior to March 
7, 1983 to recover these costs. 

(2) In addition to the amount collected 
under paragraph (e)(1) of this section, 
the seller may, if expressly authorized 
under the terms of the contract 
governing the first sale, collect interest 
on that portion of the amount due but 
not yet collected, subject to the limits 
specified under § 154.102 of this chapter. 

(3) Amounts collected under 
paragraphs (e)(1) and (e)(2) of this 
section are to be collected through 
installments over a period of time 
commencing with March 3, 1983 and 
ending December 31, 1984; and such 
installments should, to the maximum 
extent practicable, be of equal amounts. 

(f) Description of charges.—{1) 
Submission to purchaser. A first seller 
charging an amount, or changing the 
basis for a previously-charged amount, 
under the provisions of this section must 
submit to the gas purchaser to be 
charged that amount by the seller, a 
written description of the basis for the 
charges at a reasonable time prior to 
that charge. The description must state, 
on a well-by-well or completion location 
basis: 

(i) The amount per MMBtu to be 
charged; 

(ii) The specified production-related 
service for which the charge is to be 
made; and 

(iii) The contractual provisions 
expressly authorizing the charge. 

(2) Retention of descriptions. A gas 
purchaser receiving a description made 
under paragraph (f)(1) of this section 
must retain a copy of that description 
for a period of at least three years from 
the date of the last sale for which the 
purchaser paid a charge based on the 
description. 

(g) Other. In the event that a first 
seller performs services for which the 
provisions of paragraphs (b) through (e) 
of this section, are not representative 
(e.g. delivering natural gas through a 
natural gas pipeline system at a distance 
greater than 20 miles, delivering natural 
gas by methods other than a natural gas 
pipeline, performing more than three 
stages of compression or proposing 
some other method for computing costs) 
then application may be made to the 
Commission for an allowance to recover 
these costs under section 110 of the 
NGPA, to the extent they are 
determined to be production-related and 


in an amount necessary to recover those 
costs. 


§ 271.1105 [Removed and Reserved] 


§ 271.1106 [Amended] 

7. Subpart K of Part 271 is further 
amended in its table of contents and 
text by removing the title and text of 
§ 271.1105 and reserving that section for 
future use; and by amending § 271.1106 
by removing the phrase “§ 1.41 of this 
chapter.” and inserting in lieu thereof 
the phrase “Subpart K of Part 385 of this 
chapter.”. 

[FR Doc. 83-2696 Filed 2-2-83: 8:45 am] 
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18 CFR Part 271 
[Docket Nos. RM 80-73-000 and RM 80-74- 
000 


Delivery Allowances Under Section 
110 of the Natural Gas Policy Act of 
1978, and Compression Allowances 
Under Section 110 of the Natural Gas 
Policy Act of 1978; Interim Rule 


January 24, 1983. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Interim rule. 


SUMMARY: The Federal Energy 
Regulatory Commission is further 
amending its regulations of Subpart K, 
Part 271. By this rule, limits on 
allowances for two production-related 
services under section 110 of the Natural 
Gas Policy Act of 1978 (NGPA) are 
established. The interim rule establishes 
the maximum amount of allowances 
which may be recovered by “first 
sellers,” as defined by the NGPA, for 
delivering (gathering and transporting) 
natural gas and compression. The 
interim rule both establishes the 
maximum amounts that may be 
collected for these activities and 
imposes limitations on their collection. 
These rules are being issued in response 
to comments received by the 
Commission. This interim rule is the 
second of four rulemakings relating to 
production-related costs published 
today. 

DATES: Interim rule effective March 7, 
1983. Comments due March 25, 1983. 
Public hearings to be held on April 8, 
1983, beginning at 10:00 a.m. Requests to 
participate in the public hearing are due 
by March 25, 1983. 

ADpRESSEs: All filings should refer to 
Docket Nos. RM80-73-000, et a/,, and 
should be addressed to: Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. Public 
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hearing to be held at Federal Energy 
Regulatory Commission, Hearing Room 
A, 825 North Capitol St. NE., 
Washington, D.C. 20426. 

FOR FURTHER INFORMATION CONTACT: 


Michael Stosser, Office of the General 
Counsel, (202) 357-8033 

Louis J. Engel, Office of Pipeline and 
Producer Regulation, (202) 357-8666. 


SUPPLEMENTARY INFORMATION: 


I. Introduction 


By this interim rule, the Federal 
Energy Regulatory Commission (the 
Commission) is amending its regulations 
to provide that a “first seller” ' under 
the Natural Gas Policy Act of 1978 
(NGPA), 15 U.S.C. 3301-3432 (Supp. IV 
1980) may receive, without prior 
application, allowances to recover costs 
incurred for gathering, transporting, or 
compressing that gas. This rule only 
establishes the generic allowances 
which may be collected for these 
particular production-related activities 
and imposes limitations on those 
allowances.” 

This interim rule is a companion to 
Order No. 94~A, issued today. Order No. 
94-A implements the general rules of 
NGPA section 110,’ defines production- 


‘NGPA section 2(21) defines first sale as: 

{A) Any sale of any volume of natural gas— 

(i) To any interstate pipeline or intrastate 
pipeline; 

(ii) To any local distribution company; 

(iii) To any person for use by such person; 

(iv) Which precedes any sale described in clauses 
(i), (ii), or (iii); and 

(v) Which precedes or follows any sale described 
in clauses (i), (ii), (iii), or (iv) and is defined by the 
Commission as a first sale in order to prevent 
circumvention of any maximum lawful price 
established under this Act. 

(B) Certain Sales Not Included—Clauses {i), (ii), 
(iii), or (iv) of subparagraph (A) shall not include the 
sale of any volume of natural gas by any interstate 
pipeline, intrastate pipeline, or local distribution 
company, or any affiliate thereof, unless such sale is 
attributable to volumes of natural gas produced by 
such interstate pipeline, intrastate pipeline, or local 
distribution company, or any affiliate thereof. 

See also, Mid-Louisiana v. FERC, 664 F.2d 530 
(Former 5th Cir. 1981), cert. granted, —— U.S. ——, 
74 L.Ed.2d 56, 103 S.Ct. 49 (1982). 

* For recovery of costs incurred for other 
production-related costs, see Order No. 94-A, “Final 
Rule and Order on Rehearing: Regulations 
Implementing Section 110 of the Natural Gas Policy 
Act of 1978 and Establishing Policy Under the 
Natural Gas Act,” Docket No. RM80-47-002, issued 
today [hereinafter cited as Order No. 94-A]. 

5’NGPA section 110(a) provides in pertinent part 
that: 

A price for the first sale of natural gas shall not 
be considered to exceed the maximum lawful price 
applicable to the first sale of such natural gas under 
this subtitle if such first sale price exceeds the 
maximum lawful price to the extent necessary to 
recover * * * any costs of compressing, gathering, 
processing, treating, liquefying, or transporting such 
natural gas, or other similar costs, borne by the 
seller and allowed for, by rule or order, by the 
Commission. 
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related costs, determines who is eligible 
to receive an allowance for those costs, 
and establishes a method by which 
those costs can be recovered. In 
addition, Order No. 94~A sets out a 
general policy to consider certain 
activities undertaken by interstate 
pipelines as prudent for purposes of 
regulation under the Natural Gas Act, 15 
U.S.C. 717a-717w, as amended (Supp. IV 
1980). 

In defining gathering and ; 
transportation, Order No. 94-A does not 
distinguish between these two 
production-related activities for 
purposes of implementing NGPA section 
110, This is because that section applies 
to first sales of gas delivered by sellers 
or resellers to interstate pipelines, 
intrastate pipelines, local distribution 
companies, or any person for use by 
such person. Thus, the Commission's 
concern lies with delivery costs, 
whether gathering or transportation, 
which are borne by the seller in order to 
deliver gas in a first sale.* 

The Background section of the 
preamble to this interim rule sets out the 
procedural history and the legal 
authority of the Commission to establish 
these generic allowances. The 
discussion of the generic allowances is 
divided into two major sections: Section 
Ill, for delivering natural gas, and 
Section IV for compressing natural gas. 
Section V discusses the effective date 
and further proceedings. 


II. Background 


Under section 110(a)(2) of the NGPA, 
the price for a first sale will not be 
considered to exceed the applicable 
maximum lawful price to the extent it 
includes an allowance determined by 
the Commission for certain production- 
related costs. Among the costs listed 
under section 110 for which an 
allowance may be permitted are costs 
borne by the seller for gathering, 
transporting, and compressing the gas 
sold. 

In December of 1978, the Commission 
issued interim rules implementing the 
NGPA.* Under those rules as limited, 
certain sellers could apply for costs 
incurred to gather, transport, and 
compress gas sold.*® In order to collect 


“See Order No. 94~A, supra note 2, text 
accompanying notes 98-99. The title of Docket No. 
RM80-73-000 has been changed to reflect this 
technical change. 

Interim Regulations Implementing the Natural 
Gas Policy Act of 1978, Docket No. RM79-3 (issued 
Dec. 1, 1978), 43 FR 56448 (Dec. 1, 1978). FERC Stat. 
and Regs. Preambles {| 30,026. 

*18 CFR 271.1105(c)(1) [1979]. These include, 
among others, those selling gas produced at Prudhoe 
Bay, Alaska for transportation through the Alaska 
Natural Gas Transportation System. (See Order No. 
45, “Treatment of Certain Production-Related Costs 


an allowance, the seller had to file an 
application with the Commission 
providing specific information as to the 
maximum lawful price involved in the 
sale for which the application was 
made, supporting documents, summaries 
of contract provisions, the specific cost 
for which the application was made, a 
description of the method used to 
compute that cost, and the 
circumstances that made it necessary 
for the applicant to collect any amount 
in excess of the applicable maximum 
lawful price.” 

On July 25, 1980, in Order No. 94,° the 
Commission suspended applications for 
gathering and compression allowances 
under section 110 and stated that it 
intended to develop generic allowances 
for those two activities rather than 
relying upon case-by-case 
determinations. ® 

In Order No. 94, the Commission 
described what it perceived to be the 
problem with the case-by-case method 
of application begun under the interim 
regulations of December 1978: 

Compression is perhaps the single most 
complex cost category which we must 
consider for a production-related add-on. 
First, of the activities specifically listed under 
section 110, compression, more than any 
other, can be undertaken as a production or 
non-allocable activity. Second, no standard 
or prevailing industry practice now exists for 


for Natural Gas to be Sold and Transported through 
the Alaska Natural Gas Transportation System: 
Regulations and Statement of Policy,” Docket No. 
RM79-19 (issued Aug. 24, 1979). On January 4, 1982, 
the Commission vacated Order No. 45 (“Order 
Rescinding Order No. 45 and Terminating Docket 
No. RM79-19,” issued January 4, 1982) as a result of 
the President's Findings and Proposed Waiver of 
Law (Oct. 15, 1981), approved by Joint Resolution of 
Congress, S.J. Res. 115 Pub. L. 97-93, 95 Stat. 1204 
(1981)). The President's waiver set aside certain 
provisions of Federal law that would otherwise 
have governed the construction and operation of the 
Alaska natural gas pipeline.) 

7 Interim Regulations, supra note 3, at 252-53, 43 
Fed. Reg. at 56576; previously codified at 18 CFR 
271.1105(e) [1979]. 

* Order No. 94, “Amending Interim Regulations 
Under the Natural Gas Policy Act of 1978 and 
Establishing Policy Under the Natural Gas Act,” 
Docket No. RM80-47, issued July 25, 1980, 45 FR 
53099 (Aug. 11, 1980), FERC Stat. & Regs. Preambles 
4 30,178. 

® The authority of the Commission to allow 
production-related costs under section 110 of the 
NGPA is broad enough to permit the use of generic 
allowances applicable over a broad spectrum of 
sellers as well as the use of informal rulemaking 
procedures to establish those allowances. The 
legislative history of section 110, in speaking of the 
Commission's authority under that section, supports 
this view: 

... administrative flexibility was deemed 
important. Therefore it was also intended that FERC 
could selectively focus on the areas which appear 
appropriate for approval of adjustments under 
section 110 in such a manner that the 
implementation of the section would not become 
administratively burdensome. 

124 Cong. Rec. At H13118 (daily ed. Oct. 11, 1978) 
(statement of Congressman Dingell). 
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determining the costs of compression. This 
means that a seller seeking to add-on 
compression costs must make a showing as 
to the costs incurred and the type of 
compression undertaken. If this must be case- 
by-case for each seller there ig a potential for 
long delay: and inconclusive results.” 


The Commission went on to say: 


What we have just said for compression 
applies equally to costs to gather the gas. For 
this reason we will also begin a generic 
proceeding to establish an appropriate 
gathering allowance. As with compression, 
we will not accept applications for the case- 
by-case determination of gathering costs save 
only those that are made pursuant to section 
502(c) of the NGPA, and a retroactive 
collection procedure will be provided." 


The Commission retained, however, the 
application procedure for costs incurred 
to “transport” gas. '? 

On December 16, 1980, the 
Commission issued a Notice of Inquiry 
(Notice) for establishing gathering and 
compression allowances."* In preparing 
the Notice, the Commission staff 
estimated the costs of gathering and 
compression. The estimates were based 
on various sources available to the staff 
at the time, including information 
submitted to the Commission in area ** 


1° Order No. 94, supra note 8, at 41-42 (footnote 
omitted). 


"1 Td. at 43. 

12 Id. at 43-44. The Commission notes that 
because gathering and transportation are not 
distinguished for purposes of implementing NGPA 
section 110, the Commission will permit a first seller 
to collect a transportation allowance if an 
application were filed under NGPA section 110, 
retroactive to the earlier of the date of that 
application or to July 25, 1980. 

13“Gathering Allowances Under Section 110 of 
the Natural Gas Policy Act of 1978," Docket No. 
RMs80-73, and “Compression Allowances Under 
Section 110 of the Natural Gas Policy Act of 1978, 
Docket No. RM80-74, 45 FR 84814 (Dec. 23, 1980), [IV 
FERC Stat. and Regs. { 35,509. 

14 Opinion Nos. 546 and 546-A, Southern 
Louisiana I, Docket Nos. AR61-2, et a/., 40 FPC 530 
and 41 FPC 301, respectively (1968), aff'd sub nom. 
Austral Oil Co., v. FPC, 428 F.2d 407 (5th Cir. 1970), 
cert. denied, 400 U.§, 950 (1970); Opinion Nos. 598 
and 598-A, Southern Louisiana II, Docket Nos. 
AR61-2, 69-1, et a/., 46 FPC 86 and 633, respectively 
(1971), aff'd sub nom. Placid Oil v. FPC, 483 F.2d 880 
(5th Cir. 1973), aff'd sub nom. Mobil Oil Corp. v. 
FPC, 417 U.S. 283 (1974), Southern Louisiana I 
superseded Southern Louisiana I; Opinion No. 586, 
Hugoton-Anadarko Area, Docket No. AR64-1, et al., 
44 FPC 761 (1970), aff'd sub nom. People of State of 
California v. FPC, 466 F.2d 974 (9th Cir. 1972); Order 
No. 435, Rocky Mountain Area, Initial Rates, Docket 
Nos. R-389 et al., 46 FPC 68 (1971), aff'd sub nom. 
American Public Gas Association v. FPC, 496 F.2d 
718 (D.C. Cir. 1974); Opinion Nos. 658 and 658-A, 
Rocky Mountain I, Docket No. R-425, 49 FPC 924 
and 1279, respectively, (1973). Opinion Nos. 595 and 
595-A, Texas Gulf Coast Area, Docket Nos. AR64-2 
et al., 45 FPC 674 and 46 FPC 827, respectively, 
(1971), reversed and remanded sub nom. Public 
Service Commission of New York v. FPC, 487 F.2d 
1043 (D.C. Cir. 1973), vacated and remanded sub 
nom. Shell Oil Co. v. Public Service Commission of 
New York, 417 U.S. 964 (1974), aff'd 516 F.2d 746 
(D.C. Cir. 1975); Order Nos. 411, 411-A and 411-B, 
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and national rate * proceedings, reports 
submitted under the Natural Gas Act 
and the NGPA, comments filed in other 
rulemakings, and information 
specifically solicited by the staff. A staff 
report which discussed the allowances 
and the data and the underlying 
assumptions used to develop those 
allowances was appended to the Notice. 

For gathering activities, staff 
recommended a two-part allowance. 
The first would apply for single-well gas 
streams gathered from the wellhead to a 
central point lying a quarter mile or 
more from the well. This allowance 
would be 4 cents per MMBtu. The 
second would apply to gas streams 
gathered after commingling of volumes 
from two or more wells. This allowance 
would be 1 cent per MMBtu for each 
mile or fraction of a mile the gas is 
gathered. These two allowances would 
be additive and the maximum proposed 
allowance for gathering applicable to 
any first sale would not exceed 24 cents 
per MMBtu. 

For compression, the staff proposed 
an allowance of 4 cents per MMBtu per 
stage of compression, exclusive of the 
cost for fuel or power to operate the 
compressor power unit. A stage of 
compression was defined as 
compression ratio not exceeding 4.5 to 1, 
and the number of stages was based on 
the ratio of the pressure required for 
delivery into the buyer's pipeline to the 
flowing wellhead pressure. 

The Commission received 51 
comments in response to the Notice. The 
most detailed comment was received 
from Indicated Producers, a group 


Appalachian and Illinois Basin Areas, Docket Nos. 
R-371, e/ al., 44 FPC 1112, 1334, and 1487, 
respectively, (1970) in which the Commission 
declined to establish new area rates for this area in 
Opinion No. 639, 48 FPC 1299 (1972), aff'd sub nom. 
Shell Oil Co. v. FPC 491 F.2d 82 (Sth Cir. 1974); 
Opinion Nos. 468 and 468-A, Permian I, Docket Nos. 
AR6i-1 et a/., 34 FPC 159 and 1068, respectively, 
(1965), reversed Skelly Oil Co. v. FPC, 375 F.2d 6 
(10th Cir. 1967), aff'd in part and reversed in part, 
Permian Basin Area Rates Cases, 390 U.S. 747 
(1968); Opinion Nos. 662 and 662-A, Permian II, 
Docket No. AR70-1 (Phase I), 50 FPC 390 and 932, 
respectively, (1973); Opinion Nos. 607 and 607-A, 
Other Southwest Area, Docket Nos. AR67-1 et ai., 
46 FPC 900 and 47 FPC 99, respectively (1971), aff'd 
sub nom. Shell Oil Co. v. FPC 484 F.2d 469, (5th Cir. 
1973), cert. denied, 417 U.S. 973 (1974). 

*® Opinion Nos. 699 and 699-H, Docket No. R- 
389B, 51 FPC 2212 and 52 FPC 1604, respectively, 
(1974), aff'd sub nom. Shell Oil Company v. FPC, 520 
F.2d 1061 (5th Cir. 1975), cert. denied, 426 U.S. 941 
(1976); Opinion Nos. 748, 749-A, B, and C, Docket 
No. R-478, 54 FPC 3090, 55 FPC 825 and 1525, and 56 
FPC 303, respectively, (1975), rehearing denied, 
Opinion No. 748-C, 56 FPC 303 (1976), aff'd in part 
and rev'd in part, sub nom. Tenneco Oil Co. v. 
FERC, 571 F.2d 834 (5th Cir. 1978), cert. dismissed, 
439 U.S. 801 (1978); Opinion Nos. 770 and 770-A, 
Docket No. RM75-14, 56 FPC 509 and 2698, 
respectively, (1976), aff'd sub nom. American Public 
Gas Assoc. v. FPC, 567 F.2d 1016 (D.C. Cir. 1977), 
cert. denied, 435 U.S. 907 (1978). 


composed of 61 producers who produce 
over 50 percent of all natural gas sold in 
the United States. This comment 
supplied the Commission with empirical 
studies reflecting costs of delivery and 
compression activities on a nationwide 
scale. Of the remaining comments, a 
large portion were either from sellers 
who believed that the generic allowance 


_ would be inappropriate because of an 


unusual circumstance which applied 
only to them, or from those submitting 
only general comments either in favor of 
or against the rule without any cost data 
upon which to base an allowance. The 
Commission has evaluated all comments 
filed in response to the Notice prior to 
issuing this interim rule. 


Ill. Allowance for Delivering Natural 
Gas 


A. Summary 


The Commission is setting generic 
allowances for.costs incurred to deliver 
natural gas to any interstate pipeline, 
intrastate pipeline, local distribution 
company or any person for use by such 
person. The generic delivery allowances 
established in this rule do not include 
compensation for any costs incurred to 
compress the gas in order to effectuate 
delivery. Similarly, the compression 
allowances established here are 
independent of any costs incurred to 
deliver the gas. 

The Commission received comments 
which argued that the delivery 
allowance should be based upon Mcf's 
sold, rather than MMBtu’s. Because the 
Commission believes that to must 
conform to the pricing provisions of the 
NGPA, it is setting MMBtu as the base 
unit rather than Mcf. The Commission, 
however, is aware that this may result 
in an increase in the allowance in 
certain instances, but it does not 
consider any such increase significant. '® 

The Commission has estabiished two 
types of allowances based upon the date 
of commencement of construction "’ of 
the delivery system ** because the 
allowances are intended to provide 
recovery of, among others, '® the cost of 


The Commission notes that the average MMBtu 
content of 1 Mcf of natural gas purchased by a 
pipeline is between 1.0 and 1.05. 

17 The Commission is using the term 
“commencement of construction” to mean the date 
site preparation was begun. 

1® See Order No. 94-A, supra note 2, text 
accompanying notes 98-99, and § 271.1104(9). In the 
case of alternative forms of gathering or 
transportation, such as trucking, the Commission 
will consider applications under NGPA section 110 
for compensation wherein the applicant will sustain 
the burden of proof that an allowance is justified. 

18 See Order No. 94-A, supra note 2, text 
accompanying note 114, and Order No. 94-B, “Order 
Amending Regulations in Subpart B of Part 270 and 
Subparts E, F, and K of Part 271, and Affirming 


Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Rules and Regulations 


investment of the delivery system. The 
Commission believes that two different 
allowances are necessary in order to 
account for recovery for the investment 
made on some delivery systems. 
Therefore, if construction of the delivery 
system commenced before November 9, 
1978 (old system), the Commission will 
permit 5 cents per MMBtu. If 
construction of the delivery system 
commenced on, or after, November 9, 
1978 (recent system), the Commission 
will permit 7 cents per MMBtu for the 
first mile of haul,” or fraction thereof, 
measured from the wellhead or lease 
separator, plus 2 cents per MMBtu for 
each mile of haul, or fraction thereof, not 
to exceed 20 miles. 

These allowances are intended to 
apply to sales of natural gas subject to 
any maximum lawful price category. 
However, certain limitations are 
imposed upon sellers of gas which is 
subject to the maximum lawful prices 
under sections 105 and 106(b) 7‘ and 
upon gas produced from the Prudhoe 
Bay Unit of Alaska.” 

The Commission has imposed general 
limitations on when, where, and how 
both of these allowances may be 
collected. In addition, the Commission 
has imposed a specific procedure for 
collecting the allowances for old and 
recent systems. The following 
discussion will first focus on the general 
limitations on collecting the allowances 
for both old and recent delivery 
systems, and then outline the specific 
procedures for collecting the allowances 
for recent delivery systems. 


B. General Limitations 


In establishing delivery allowances, 
the Commission has imposed three 
general limitations on collecting those 
allowances. First, if a gas sales contract 
specifically provides that a first seller 
may collect an amount for delivering the 
gas, the lesser of that amount or the 
allowance will be permitted. If a lesser 
amount for delivery may have been or 
may be contractually agreed to by the 
parties, the generic allowances do not 


Certain Final Regulations Issued in Order No. 68,” 
Docket No. RM 80-47-0083, issued today [hereinafter 
cited as Order No. 94-B). 

The Commission is using the term “haul” to 
mean the physical movement of gas from one point 
to another. 

™ The allowances for recent delivery systems 
established in this rule also apply to sellers of gas 
subject to the maximum lawful prices under 
sections 105 and 106(b). Therefore, the regulations 
setting forth these amounts include those sellers. 
However, the rationale for this determination is set 
forth in Order No. 94~-B. That order also discusses 
sections 105 and 106(b) sellers and allowances for 
old delivery systems. 

%2 See Order No. 94-A, supra note 2, text 
accompanying note 93. 
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replace such an agreement. This is 
designed to insure that no more than the 
amount necessary to recover the costs 
incurred for the delivery of such gas is 
collected.”* 

The Commission realizes that because- 
the delivery allowances are generic, in 
some situations, they may be 
inadequate. In such cases, the 
Commission will entertain applications 
for adjustment under NGPA section 
502(c). Furthermore, if the gas sales 
contract does not currently specify that 
the seller may collect a specific amount 
for delivering the gas, the Commission 
generally permits parties to amend or 
renegotiate their contract to provide for 
such compensations, prospective from 
the date of the amendment. 

The second limitation is imposed to 
permit the collection of a delivery 
allowance only at the “final” first sale 
location. This is the point of delivery to 
any interstate pipeline, intrastate 
pipeline, local distribution company or 
any person for use by such person, and 
is almost always where the purchaser 
receives transfer of title to the gas.*5 
Under the area and national rates, the 
Commission only permitted application 
of the gathering allowances at the 
location of sales from the producer to 
the interstate pipeline or distribution 
company. These type of sales are 
included in the NGPA definition of first 
sale. The Commission is imposing the 
same location limitation on the 
collection of the allowance for delivery 
systems the construction of which 
commenced prior to, or after, November 
9, 1978. 

This limitation is imposed because, 
under the NGPA, there may be more 
than one “first sale” of any gas stream. 
For example, a producer may sell gas to 
a reseller who combines it with other 
gas for resale. Without this limitation, 
there may be successive collections of 
the allowance. To allow repeated 
collections counters the basis upon 
which the allowances have been 
determined. As explained more fully 
below, the allowances are based upon 
the operation of a typical delivery 
system and costs incurred to operate 
such a system. They have not been 
established for a system divisible by the 
mere transfer of title of the gas. 


?3 As explained in Order No. 94~A, NGPA section 
110 allows for those amounts “necessary to 
recover” production-related costs, and the 
Commission, in the first instance, looks to the sales 
contract te determine that amount. (See Order No. 
94-A supra note 2, text accompanying note 100. 

24 See Order No. 94~A, supra note 2, text 
accompanying notes 120-125. 

25 This type of transaction falls within the NGPA 
definition of “first sale.” See supra note 1 and 
accompanying text. 


Therefore, to permit such a division 
would result in abuse of the allowance. 

Third, the Commission is requiring 
that where the allowance is to be 
divided among several parties who 
perform this activity, it is the 
responsibility of the seller authorized to 
collect that allowance to properly 
allocate it. 

A seller authorized to collect the total 
delivery allowance for himself and on 
behalf of other sellers, if any, must make 
a fair and proportional distribution to 
other sellers of the revenue reflecting 
the total allowance collected from the 
purchaser. The Commission does not 
wish to become involved in apportioning 
the delivery allowance where different 
parties perform the delivery activity 
along the continuous line leading from 
the wellhead or lease separator to the 
final first sale location. In addition to 
the fact that the Commission does not 
wish to be involved in contract 
interpretation and disputes, such action 
might result in a serious administrative 
burden upon the Commission. 


C. Amount of the Allowance for Old 
Delivery System 


In establishing an allowance of 5 
cents for delivery systems where 
construction commenced prior to 
November 9, 1978, the Commission 
based its determination upon the 
comments received in response to the 
Notice, general indicators of 
construction costs, and current 
operation and maintenance expenses for 
these delivery systems. ”* 

1. Determining the 5 Cents Allowance. 
There are several reasons for 
establishing a distinction based upon 
when construction of the delivery 
system was commenced. First, the 
Commission believes that the base 
ceiling prices under the Natural Gas Act 
plus the area gathering allowance 
provided compensation for most, if not 
all, on-lease gathering costs and a 
substantial amount of off-lease 
gathering costs. Second, construction 
costs for old systems were much lower 
than those recently constructed. Third, 
sellers should have recouped much, if 
not all, of their capital investment on the 
older systems. 

The Natural Gas Act national base 
ceiling prices were established on the 
basis of the average unit cost of gas 
exploration, development and 


26 See Appendices 1-6. Appendices 1-8, while 
filed with the original document, are not printed in 
the Federal Register. However, copies of this rule, 
including the appendices, are available at the 
Federal Energy Regulatory Commission, Division of 
Public Information, 825 North Capitol Street, N.E., 
Room 1000, Washington, D.C. 20426. 
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production.” These costs included the 
cost of lease equipment and production 
facilities including delivery operations 
which are performed at the lease and 
field level. Off-lease gathering costs, 
including in some instances those 
associated with processing plants 
served as the cost basis for developing 
the area gathering allowances 
established in various area rate 
proceedings. Those area gathering 
allowances ranged from 0.4 cent to 2.5 
cents per Mcf and have been collected 
for many years to date.”* Second, 
construction costs and other capital 
costs for old facilities were incurred 
over a period of several years predating 
the enactment of the NGPA. The 
Commission recognizes a trend in 
pipeline construction and equipment 
costs which is a general indicator of 
delivery cost trends.”® The general trend 
shows that costs have more than 
doubled over the past 10 or 15 years. It 
is thus obvious that capital costs of pre- 
NGPA delivery systems are significantly 
lower than those of recently constructed 
systems. 

Finally, the Commission notes that at 
the time Congress passed the NGPA, 
particularly section 110, industry 
management probably had the 
expectation of receiving a gathering 
allowance and planned their investment 
decisions accordingly. In contrast, 
industry management authorized the 
capital expenditures necessary to 
construct old delivery systems on the 
basis of economic feasibility derived 
from cost-based ceiling prices. and 
allowances established by the 
Commission in past area and national 
rate proceedings under the Natural Gas 
Act. Therefore, it is doubtful that 
delivery costs were incurred without the 
expectation of cost-recovery through the 
previous Natural Gas Act pricing 
scheme. However, the Commission 
recognizes that there are exceptions to 
this general conclusion as evidenced by 
several special relief applications filed 
prior to the passage of the NGPA. 

The Notice proposed an allowance of 
4 cents for the first mile of line plus 1 
cent for each mile thereafter. The 
majority of the commenters argued that 
this allowance was too low. Some 
commenters proposed higher allowances 


27 Opinion No. 749, 54 FPC 3090 (1975), Opinion 
No. 699-H, 52 FPC 1604 (1974); and Opinion No. 770- 
A, 56 FPC 2698 (1976). 

28 See 18 CFR 154.105-154.109b. 

°° See the Handy-Whitman Index of Public Utility 
Construction Costs, Trends of Construction Costs, 
Bulletin No. 111, to January 1, 1980, and the U.S. 
Department of Labor, Bureau of Labor Statistics, 
Producer Price Index for Line Pipe, March 1982. 
(hereinafter cited as Indices). 
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intended to compensate them for 
unusual! circumstances of delivery. 
These commenters outlined the extreme 
circumstances which, they claimed, 
justified much higher allowances. 

The Comment of Indicated Producers 
included a cost study for older delivery 
systems the construction costs of which 
were incurred prior to 1981. The study 
estimated average capital costs of such 
old systems to be 59 percent of current 
replacement costs. This estimate reflects 
average construction costs from 1966 to 
1981. This resulted in an allowance of 7 
cents for small diameter pipe.*° No 
comparable study was provided for 
large diameter older delivery lines. In 
spite of not having reviewed large 
diameter pipe for older systems, the 
commenters recommended a two-part 
allowance for older delivery systems of 
7 cents for the first mile of line plus 2 
cents for each additional mile. 

The Commission has evaluated the 
proposal that the allowance be provided 
for every delivery system, regardless of 
when it was placed in service, but finds 
that it is unacceptable because the study 
estimated capital costs without an 
adjustment for past cost recovery. The 
Commission recognizes that most of 
these old delivery systems have been in 
operation for many years, particularly 
those of the large resellers. In most 
instances the facilities have been fully 
depreciated. Moreover, in 1975,** the 
Commission determined that the annual 
revenue impact due to collection of the 
area gathering allowances (0.4 cent to 
2.5 cents) would be $26,550,000 
subsequent to July 1, 1976. Although the 
volumes have declined for this locked-in 
flowing gas vintage, this indicates that 
substantial delivery costs have been 
recovered solely by the collection of 
area allowances established under the 
Natural Gas Act. 


In addition to a study of construction 
costs, Indicated Producers developed 
operation and maintenance expenses for 
old systems by increasing the operation 
and maintenance expenses for new 
systems by 15 percent because there are 
higher maintenance costs for an old 
system. The Commission agrees that 
such an adjustment is reasonable 
because that older systems will require 
minor equipment replacement. The 
study also indicated unit operation and 
maintenance expenses of 2.9 cents at 
100 percent utilization of line capacity, 
and 3.5 cents at 84 percent utilization of 
line capacity. As discussed below, these 
amounts are on the high side of a 


*° Small diameter pipe was defined as 2, 4 or 6- 
inch of connecting-type lines. 
* See supra note 27. 


reasonable range.** The Commission 
believes that these unit operation and 
maintenance expenses support the 5 
cents allowance because these expenses 
are less than the allowance. 
Consequently, the 5 cents allowance has 
considered capital cost recovery or a 
return on capital (5 cents minus either 
2.9 cents or 3.5 cents). 

In addition to the comments, the 
Commission reviewed general indicators 
-of construction costs, including 
equipment costs, in order to determine 
an allowance which would be adequate 
to compensate the seller for those costs. 
In so doing, the Commission considered 
evidence it had received in previous 
producer rate proceedings under the 
Natural Gas Act. In the proceedings in 
Docket No. R-478 which led to Opinion 
No. 749,** the Commission staff, in their 
recommendation issued September 12, 
1974, developed a national off-lease 
gathering cost of 1.83 cents per Mcf 
based upon 1972 data supplied by 
various gas producers. Using the 
Indices,* this cost, if trended to 1979 in 
order to identify a gathering system 
where construction commenced prior to 
November 9, 1978, would range up to 
approximately 5 cents per Mcf. 

Third, in establishing this allowance, 
the Commission considered current 
operation and maintenance costs. These 
are recurring, and may be higher for old 
systems which are more likely to require 
frequent repairs resulting in increased 
maintenance costs. In addition, under- 
utilization of capacity may also occur 
due to the depletion of gas supply 
sources which would increase the unit 
cost of delivering the gas. On the other 
hand, the unit cost of delivering the gas 
may decrease because resellers of large 
volumes of gas often attach new supply 
to their old delivery systems with the 
ultimate objective of continuing to 
supply gas to their gas processing plants 
which extract liquids and liquefiables. 

Having considered the comments, 
general indicators of construction costs, 
and operation and maintenance 
expenses, the Commission has 
determined that the appropriate amount 
should be 5 cents. While this allowance 
is not as high as most of the commenters 
had recommended, it is higher than had 
been allowed under the area and 
national rates. Those allowances 
coupled with the fact that most of the 
investment costs of those systems have 
already been recovered leads the 


2 See infra note 46 and accompanying text. 
53 See supra note 27. 
* See supra note 29. 
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Commission to conclude that 5 cents is 
reasonable.* 

2. Adjustments for Inflation to the 
Allowance for Old Systems. The 
Commission has evaluated the 
allowance for old systems for future 
inflation. The Commission notes that if 
the unit operation and maintenance 
expenses discussed above were 
increased by future inflation to 1985, the 
5 cents allowance would be adequate to 
at least the time of deregulation of some 
categories of gas. For example, if 
inflation is as high as 10 percent per 
year over the next three years, the 5 
cents allowance would permit recovery 
of operation and maintenance expenses 
and some capital recovery. The 
Commission may reevaluate, after 1985, 
the allowances for gas which remains 
regulated. 


D. Allowances for Recent Delivery 
Systems 


The Commission has adopted a two- 
part allowance for delivery systems 
constructed after November 9, 1978. This 
allowance is 7 cents for the first mile, or 
any fraction thereof, plus 2 cents for 
every mile thereafter. This allowance is 
based upon studies conducted by the 
Commission and by the Indicated 
Producers. 

The study conducted by the Indicated 
Producers showed a higher unit cost for 
small diameter delivery lines ** as 
compared to large diameter delivery 
lines.*” Large diameter lines have a 
greater capacity to handle gas produced 
from several wells, and thus have a 
lower unit cost of service. These studies 
proposed an allowance of 7 cents per 
MMBtu for small diameter delivery lines 
and an allowance of 2 cents per MMBtu 
for large diameter delivery lines. Based 
upon their studies, the Indicated 
Producer comment recommended 
allowances of 7 cents per MMBtu for the 
first mile of line extending from the 
wellhead plus 2 cents per MMBtu for 
each mile thereafter. The Commission 
believes that a two part allowance 
based upon a distinction of the size of 
delivery lines is reasonable for this 
category because it is fully cost- 
supported and because the allowance is 
intended to compensate the majority of 


**The Commission notes that included in certain 
area-wide gathering allowances was the off-lease 
gathering requirement which required that 
substantial off-lease gathering be performed prior to 
receiving the allowance. This requirement, 
eliminated in Order No. 94, supra note 8, is also not 
included in this rule. 

See Appendices 1 and 2. 

37See Appendices 3 and 4. 
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sellers bearing costs of recent or new 
gas delivery systems.** 


The staff study in the Notice, using a 
somewhat similar approach, proposed 
comparable allowances of 4 cents and 1 
cent per MMBtu. The Commission 
rejects the allowance proposed in the 
Notice because implicit in that proposal 
was a rate of return of 12 percent on the 
investment. This appears to be too 
low.*® 


The Indicated Producer comment 
concurred with recent studies conducted 
by the staff which evaluated 
construction costs and capital 
investment in varying sizes or diameter 
of gas delivery lines. These costs, other 
capital costs, and income taxes are the 
most significant factors in the cost 
determination. The Commission’s 
studies also resulted in an allowance of 
7 cents per MMBtu for the first mile of 
haul plus 2 cents per MMBtu for each 
mile of haul thereafter. 


1. Determining the 7 Cents 
Allowances. In establishing the amount 
of the first part of the allowance, 7 cents 
per MMBtu, “° the Commission evaluated 
recent construction costs to estimate the 
cost of connecting “new wells,” as 
defined in section 2(3) of the NGPA. 
Based upon a typical delivery system, 
the Commission used a combination of 
2%, 4 and 6-inch diameter lines which 
would total three miles with an 
estimated construction cost of $150,000. 
(The $150,000 figure is a rounded figure 
which is slightly higher than that used in 
the study by Indicated Producers.) Small 
diameter lines are the most frequently 
used sizes of lines in connecting wells. 
The Commission then evaluated a cost 
of service for this system. It did so for a 
four year period*! beginning in 1980. * 
The Commission assumed that three 
miles of gathering line, at a minimum, 
can connect and deliver gas from four 
gas wells to a central field point. The 
Commission chose four gas wells as 
representative of a typical field.** An 


%*The Commission recognizes that it is common 
practice to deliver gas from several individual well 
streams, using small diameter pipe, to a central 
commingling point or points from which the gas 
flows into the larger diameter gas collection lines 
and finally to a first sale location. 

39 See infra note 46. See also, Order 94~A, supra 
note 2, text accompanying notes 115-19. 

See Appendix 6. See also, Appendices 2 and 4. 

*i The Commission used a four year period based 
on the assumption that most gas from new wells 
will be deregulated in 1985 or 1987. 

«The Commission began its cost of service 
assessment in 1980 because Order No. 94 assured 
retroactivity to at least that year. 

“’ This was based on 640 acre well spacing. If 
smaller well spacing were assumed, which may also 
be common, the three miles of line could 
accommodate more wells and possibly larger 
delivery volumes. Also, the Indicated Producers 


annual volume of 800,000 Mcf was 
estimated to be delivered from four gas 
wells.“ Annual operation and 
maintenance expense was estimated at 
$12,000 per year which averages $4,000 
per mile (3 miles of line).** (The $4,000 
figure compares to $2,027 proposed in 
the Notice and $5,333 proposed in the 
study of the Indicated Producers.) 
Federal Income Tax was calculated at 
the full corporate rate of 46 percent. A 
rate of return of 15 percent was 
employed.* The three miles of 2%, 4 and 
6-inch diameter lines were tested at an 
upstream working pressure of 50 psig 
with a psig per mile pressure drop and 
the results indicated that under these 
conditions the gathering lines can 
accomodate an aggregate throughput of 
800,000 Mcf per year. 

Based upon the Commission's study of 
a typical system, the Commission has 
determined that 7 cents MMBtu for the 
first mile of haul, or fraction thereof, is 
reasonable. 

2. Determining the 2 Cents Allowance. 
The Commission has established 2 cents 
per MMBtu for each mile, or fraction 
thereof, after the first mile, not to exceed 
20 miles. In developing this allowance 
the Commission evaluated the 
construction and equipment costs of 
large diameter lines, i.e., 8, 10, and 12- 
inch lines. These costs were similar to 
those evaluated by the Commission staff 
report appended to the Notice. 
Assuming a 15 percent rate of return and 


comment stated that the average number of 
producing gas wells per field is 3.91. 

“This volume averages 200,000 Mcf per well 
which is less than the average volume from a new 
well of 206,000 Mcf per year as indicated from FERC 
well determination reports. A volume decline was 
not estimated for the cost-of -service test period. 

“From the Indicated Producers, the Commission 
received detailed operation and maintenance 
expenses evaluation for different facilties. The 
commenters estimated each element of expense for 
a typical gas delivery system which delivers gas 
from 36 wells to a first sale location through a 
network of lines totalling 35 miles, with the total 
operation and maintenance expenses allocated to 
various diameter sized lines and also estimated 
construction costs. (See Appendix 5.) The 
Commission finds that this study is on the high side 
of a reasonable range. This is because the study 
assigns metering stations to each well at a cost to 
the seller contrary to industry practices reflected by 
contracts on file at the Commission which require 
the purchaser to bear these costs, and because ad- 
valorem taxes applied to production facilties are, in 
many instances, either not levised or are reimbursed 
as production taxes. 

“6 Although in the Notice of Inquiry the 
Commission had proposed a rate of return of 12 
percent, recent staff studies and the comments 
received indicated that 15 percent is more 
reasonable. Also, 15 percent was used by the 
Commission in its national rate proceedings which 
took into account the much higher risk of gas 
exploration as compared to development, including 
production-related facilties which were installed 
only after production had been established. (See 
also, supra note 39.) 
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adopting the detailed operation and 
maintenance costs in the study 
submitted by the indicated Producers, 
the Commission believes that 2 cents 
per MMBtu is reasonable. In the 
majority of cases, the allowance for the 
second category will not significantly 
exceed an increment of 7 cents per 
MMBtu for most new delivery 
operations. This is because many new 
wells are connected to old delivery 
systems already in operation. 

3. Adjusting the Allowances for 
Recent Delivery Systems. The 
Commission does not believe that the 
allowance for recent systems should be 
adjusted by an inflation factor. The 
Commission recognizes that the 
allowance for the second category is 
intended to apply to capital costs 
incurred since the date of enactment of 
the NGPA. However, the Commission is 
unable to predict future capital and 
construction costs on a nationwide 
scale. Construction costs may 
dramatically increase or decrease. 
Furthermore, because much of the gas 
involved will be deregulated in 1985 or 
1987, these costs and the price of the gas 
may change drastically. However, as 
discussed in conjunction with the 5 
cents allowance, the Commission may 
reevaluate this allowance in 1985. 

While the Commission is not willing 
to permit an inflation factor, it will 
consider applications under NGPA 
section 502(c) which request an 
adjustment for new construction to 
recover operation and maintenance 
expenses and capital costs to the extent 
necessary to recover costs borne by the 
seller. 

4. Procedure for Determining the 
Appropriate Amount of the Allowance. 
In order to determine the appropriate 
amount of the allowance which may be 
collected, the Commission outlines the 
following procedure: first, the gas 
delivered must be commingled with 
other gas delivered; second, the length 
of the delivery line must be measured 
from a specific point; third, the line of 
measurement must be continuous; and 
fourth, the overall distance may not 
exceed 20 miles. 

The first requirement is that gas must 
be delivered to a point of commingling 
with other gas. In the case of gas from a 
single gas well, the gas must be 
commingled with gas from other wells. 
In the case of gas produced from an 
offshore platform, the gas must be 
commingled and delivered from two or 
more wells at the platform. In the case 
of oil wells producing natural gas, 
delivery of the gas must extend 
downstream from the lease or field 
separator to a point of commingling with 
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gas from other wells or other lease or 
field separators. 

The Commission has decided to 
impose this requirement because the 
allowance is for the delivery of gas for 
the first mile, or any fraction thereof. As 
such, a seller might seek to deliver gas 
from a single well to a distance 
significantly less than one mile to the 
final first sale location and still seek the 
allowance. The requirement is designed 
to prevent a situation where the delivery 
allowance may be sought for extremely 
short lines where the purchaser incurs 
practically all the delivery costs in 
addition to paying the allowance to the 
seller. Therefore, the gas must be 
delivered to a point where entry causes 
commingling with other gas. 

The second requirement is that the 
distance be measured from the wellhead 
(gas wells), platform (offshore wells), or 
lease or field separator (gas separated 
from crude oil) to the final first sale 
location. This requirement is based on 
comments received in response to the 
Notice which indicated that most well 
connecting lines are one mile or less. In 
light of that, it would be unnecessary to 
provide a two-part allowance where the 
first part of the allowance measures to 
the point of commingling. Also, this will 
allow for a simple application of the 
allowance. 

Third, in order to assure simplicity 
and full compensation, the distance 
must be measured in miles by tracking a 
continuous line of gas flow (haul) 
through gas delivery lines beginning at 
the wellhead, platform, or lease 
separator and ending at the final first 
sale location. 

Fourth, the Commission has placed a 
maximum overall limitation of 20 miles 
on the allowance. In other words, the 
allowance may not exceed 45 cents per 
MMBtu. Comments received from 
producers indicated that a typical 
gathering system did not exceed 20 
miles measured from the well or lease 
separator to the final first sale location. 
Furthermore, applications filed under 
NGPA sections 110 and 502(c) indicate 
that a distance of over 20 miles is 
extraordinary or unrepresentative of the 
majority of producer delivery operations 
in the United States. In fact, the 
Commission is aware of only a handful 
of delivery operations of greater length. 
Because the Commission has 
determined that 20 or less miles is 
representative of the length of delivery 
systems, and because the Commission is 
establishing a generic delivery 
allowance, it has decided to impose this 
distance limitation. However, the 
Commission will consider applications 
under section 110 for extraordinary 
operations. Under such circumstances, 


the Commission will permit an 
allowance on a fully-distributed cost 
basis. 

5. Collection of the Allowances. In 
order to collect the total allowance, the 
final first seller must determine the unit 
allowance based upon the distance from 
the well to the final first sale location, 
determine the amount of MMBtu’s sold 
from each of the wells, multiply the 
amount of the unit allowance by the 
MMBtu’s of the gas sold, and then make 
a pro rata distribution of the allowance 
collected based upon the length of 
delivery line he owns and the length of 
delivery line another owns. 

The following example illustrates this 
procedure. Assume gas is being 
delivered from two wells, each with a 
delivery line 5 miles long, commingled at 
a point on a reseller’s delivery line 
which is 15 miles long from the point of 
that commingling to the final first sale 
location. Assume, also, that the Btu 
content of the gas produced and sold 
from each well is 100 MMBtu. Delivery 
for each well is 100 MMBtu for a 
distance of 20 miles. If construction of 
the delivery system commenced on, or 
after, November 9, 1978, based only on 
the distance of the haul, the allowance 
for each well would be 7 cents for the 
first mile and 2 cents for each additional 
mile, or 45 cents. This figure, multiplied 
by the Btu content of the gas sold, 45 
cents times 100 MMBtu, yields a total 
allowance for each well of $45.00. The 
reseller must then apportion that 
amount to each of the sellers. Each 
seller, with a haul distance of 5 miles, 
would receive 7 cents for the first mile 
and 2 cents for each additional mile, 
totaling 15 cents, multiplied by the 
amount of gas produced and sold, 100 
MMBtu, or $15.00. The reseller would 
retain $30.00 for delivery from each well, 
or $60.00 for both wells. Of course, this 
apportionment will depend upon the 
contract terms of the seller and the 
reseller and of the reseller and the 
purchaser. *” 


IV. Allowances for Compression 
A. Summary 


The Commission is setting generic 
allowances for costs incurred by a seller 
for compressing natural gas in order to 
effectuate delivery of that gas to any 
interstate pipeline, intrastate pipeline, 
local distribution company, or any 
person for use by such person. 


*’ When new facilities are constructed to attach a 
new well to an old delivery system, the total 
allowance will be the sum of the allowances 
applicable to old delivery systems and to recent 
delivery systems. In other words, the 5 cents will be 
permitted for the old system and the 7 cents plus 2 
cents allowances will be permitted only for the 
recent system. 
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As previously discussed.“ the 
compression allowances established in 
this rule as compensation for 
compression to effectuate delivery are 
independent of the delivery allowances. 

The Commission received comments 
which argued that the compression 
allowance should be based upon Mcf’s 
sold, rather than MMBtu’s. As 
previously discussed in conjunction with 
the allowances for delivery, * the 
Commission is using MMBtu as the base 
unit rather than Mcf for the allowances 
in order to conform to the pricing 
provisions of the NGPA. 

In establishing the allowances, the 
Commission evaluated the comments 
received in response to the Notice and 
prepared studies which had relied on 
those comments. As indicated above, 51 
comments were received which 
addressed the proposed compression 
allowances. 

Of the comments received, some 
comments provided the Commission 
with general data with which to 
reevaluate its proposal. Others merely 
described compression activities 
peculiar to their own operation. Many of 
the comments were supportive of the 
proposed methodology, but considered 
the allowances proposed to be obsolete. 
Specifically, comments received from 
Indicated Producers provided cost data 
to support their arguments and 
calculations of their proposed 
compression allowances. As with the 
delivery allowance, the Commission 
gave serious consideration to these 
comments because of the collective 
experience of the commenters. 

The Commission is also establishing 
compression allowances based on when 
construction of the compression facility 
commenced." If construction of the 
compression facility commenced on, or 
after, November 9, 1978, an allowance of 
6.0 cents per MMBtu for each stage of 
compression set at a ratio of 3.5 to1 
(representing the overall compression 
ratio of the outlet pressure of the last 
stage of compression to the inlet 
pressure of the first stage of 
compression), with the overall 
allowance not to exceed three stages. If 
construction commenced before 
November 9, 1978, no generic allowance 
will be allowed. 


“* See supra p. 10. 

* See supra p. 11. 

% See supra p. 10. 

*! The Commission is defining “commencement of 
construction” for purposes of this allowance the 
same as for the delivery allowance. See supra note 
17. 
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B. Types of Compression 


The Commission intends that only 
production-related compression costs be 
allowed under the regulation, that is, 
costs incurred to raise the pressure of 
the gas stream to effectuate its delivery 
to the facilities of the purchaser. This is 
done when the pressure of the gas 
stream flowing in the pipeline exceeds 
the pressure of the gas flowing from the 
well or lease separator and compression 
of the gas is necessary to deliver the gas 
into the pipeline. 

Production-related compression is to 
be contrasted with compression used in 
the production of the gas, i.e, a 
“production cost.” In Order No. 94~A, 
issued today, the Commission has 
defined “production cost’ as: 


All costs incurred for exploration, 
development, production and abandonment 
operations, enhanced recovery techniques 
(including costs of compression incurred in 
the production of stripper weil natural gas to 
which the pricing provisions of Subpart H of 
Part 271 apply), gas-lift pumping or other 
liquid lifting equipment located on or in the 
vicinity of the wellhead or the point of 
commingling the gas on the offshore platform 
from which the gas is produced, and costs 
that attend compression necessary for lifting 
liquids, cycling gas in a gas-condensate 
reservoir or pressurizing an oil reservoir. 


If a compression activity falls within one 
of the above-described operations, no 
allowance will be permitted. 

The Commission will permit 
compensation for compression activity 
used to effectuate the delivery of gas 
priced under any NGPA pricing 
category. However, peculiarities exist 
with respect to the compression 
allowance and gas sold as production 
enhancement gas under NGPA section 
107(c)(5),*? or gas sold as stripper well 
gas under NGPA section 108.** The 
Commission does not intend to exclude 
ali compression costs incurred in the 
production of production enhancement 
gas and stripper well gas. However, 
when a seller qualifies for receiving the 
maximum lawful price under either 
section 107(c)(5) for production 
enhancement gas or section 108 
enhanced recovery, because of adding 
compression, the compression activity 
may not qualify for the allowance. 


52 Section 271.704 of the Commission's regulations 
defines qualified production enhancement gas. It is 
gas which involves production enhancement work, 
including installation of compression equipment 
used to maintain or to increase production from a 
well, or to return an abandoned well to production. 

53 Stripper well! natural gas is defined in section 
108(b) of the NGPA as natura! gas determined by 
the appropriate jurisdictional agency to be gas from 
wells producing not more than sixty Mcf per day of 
nonassociated gas at maximum efficient rates of 
flow during the preceding ninety-day production 
period. 


Specifically, if the gas qualifies under 
NGPA section 107 as a result of 
production enhancement work, the 
seller will not be permitted the 
allowance for compression if that 
compression were installed as part of 
the production enhancement work. This 
is because compensation for costs 
incurred for such compression are 
already provided for in the NGPA 
section 107 incentive price. However, if 
the compression were added after the 
gas from that well qualified as 
production enhancement gas, and the 
compression itself qualifies as a 
production-related activity, the 
allowance will be permitted. 

If the well qualifies under NGPA 
section 108 as a stripper well and the 
compression were added in order to 
increase production after the gas 
qualifies for section 108 pricing due to 
an enhanced recovery technique, no 
allowance would be permitted. As with 
production enhancement gas, costs 
incurred for such compression resulting 
in the increased production of gas sold 
at the section 108 incentive ceiling price 
sufficiently compensate the seller. 
However, if there is more than one well 
producing gas which would flow through 
that compression facility and if not all of 
the wells which use that facility qualify 
under section 108, the compression 
allowance will be permitted for gas from 
that well if the compression facility 
were constructed on the delivery line at 
a point after the gas is commingled. 

There may be instances where a 
compression facility is used ata well 
and where it will be unclear as to 
whether the function of that compressor 
is to increase gas production or to 
effectuate delivery. The Commission 
intends that in such instances the 
“primary function” of the compression 
for each well will determine whether the 
allowance will be permitted. In other 
words, if the compressor is used to 
effectuate delivery and it is only 
incidental that additional gas is 
produced then the “primary function” of 
that compressor would be considered to 
effectuate delivery. As such, the 
compression would be considered 
production-related and an allowance 
would be permitted. * 

The Commission received comments 
which argued for a separate allowance 
for offshore compression. These 
comments argued that offshore 
compression was much cestlier than 
onshore compression. The Commission 
is not setting a separate allowance for 
offshore compression because the 
Commission thus far has not received 


54 See Order No. 94-A, supra note 2, text 
accompanying notes 107-08. 
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the cost data necessary to establish 
such an allowance. Furthermore, the 
Commission believes that most of this 
compression is undertaken by the 
purchasing pipeline, and the cost thereof 
can be recouped in the pipeline’s cost- 
of-service. However, in instances where 
the seller is liable for offshore 
compression, the Commission will 
accept applications for an adjustment 
pursuant to section 502(c) of the NGPA. 
Of course, the Commission will consider 
comments on this issue. 


C. Applicability 


As with the generic allowances 
established for the delivery of natural 
gas, the Commission will permit 
allowances for compression if the seller 
is expressly authorized under the terms 
of the gas sales contract to perform and 
to be compensated for compression 
activity. Furthermore, the Commission 
will permit parties to amend or 
renegotiate their gas sales contract to 
provide the seller compensation for 
costs incurred to compress the gas after 
the date of the amendment. Although the 
Commission is establishing generic 
allowances, as provided by the rules 
issued in Order No. 94-A, the seller will 
be permitted only the lesser of the 
allowance or the amount expressly 
authorized under the terms of the 
contract.*5 

The Commission has limited the 
allowances for compression to the use of 
compression facilities where 
construction commenced on, or after, the 
date of enactment of the NGPA, 
November 9, 1978: Several comments 
were received requesting that the 
Commission permit the compression 
allowance for compression facilities 
which had commenced operation prior 
to November 9, 1978. 

The Commission rejects these 
comments because rates charged for the 
sale of gas prior to the date of 
enactment of the NGPA can be 
presumed to have included 
compensation for investment in 
compression facilities constructed prior 
to November 9, 1978. In fact, no 
allowance for production-related 
compression costs was permitted under 
the area and national rates.** Therefore, 
the Commission believes that most 
capital investment for a compréssion 
facility, incurred prior to the date of 
enactment, is being recovered through 
collections under the area or national 
rates. Similarly, the Commission 
believes that the capital investment for 
a compression facility incurred by an 


5§ See supra p. 13. 
56 See supra text accompanying note 25. 
iP P 8 





intrastate seller prior to the date of 
enactment is being recouped by that 
intrastate seller under his gas sales 
contract. 


D. Amount of Allowances 


1. Determining the Allowances. The 
compression allowances, although 
stated in cents per MMBtu per stage, are 
based upon the overall compression 
ratio required to deliver the gas into the 
buyer's pipeline. This ratio is of the 
outlet pressure of the last stage of 
compression to the inlet pressure of the 
first stage of compression. This is 
different from the ratio proposed in the 
Notice.*’ There, the compression ratio 
was not in terms of the overall inlet and 
outlet pressure, but, rather, defined as 
the ratio of the overall pressure required 
for delivery into the buyer's pipeline to 
the flowing wellhead pressure. The 
Commission believes that the ratio 
proposed in the Notice may be 
inaccurate because the compression 
ratio may vary depending on where the 
compressor is located; that is, the 
distance of the compressor from the 
wellhead or the delivery point may 
cause the ratio of the pressure required 
for delivery into the buyer's pipeline to 
the flowing wellhead pressure to 
increase or decrease. A less variable 
ratio, based upon a comparison of the 
overall outlet and the inlet pressures, is 
more easily ascertainable and 
representative. 

Comments received in response to the 
Notice argued for allowances for 
different regions in the United States 
because compression might cost more in 
some areas than in others. As previously 
stated, ** the Commission is establishing 
a generic allowance. This allowance is 
representative of all areas. As such, it is 
designed to apply to typical 
compression. The Commission believes 
that a representative allowance is 
preferable to a high generic allowance 
designed to overcompensate the 
majority to meet the needs of a few. 
However, not all sellers will be fully 
compensated by the generic allowance. 
In instances where this allowance may 
be inadequate to recover costs incurred, 
the Commission will entertain 
applications for adjustment under NGPA 
section 502(c). 

The compression allowances are 
based upon the costs necessary to 
install and operate a reciprocating 
compressor. The Commission believes 
that this type of compressor is the most 
representative. The Commission 
recognizes however, that sellers may 
use other types of compressors. As 


57 See IV FERC Stat. & Regs. § 35,509 at 35,598. 
5* See text supra note 9 and a accompanying text. 


indicated above, if another type of 
compressor is used and the allowance is 
inadequate, the Commission will 
consider applications under NGPA 
section 502{c). 

To arrive at the allowance, the 
Commission used a methodology which 
evaluated the costs involved with 
purchasing, shipping, and installing 
compression facilities. As proposed in 
the Notice, the Commission first 
considered three compressor sizes 
representative of the sizes required to 
compress one MMcf of gas per day at a 
compression ratio of 3 to 1 per stage in 
one, two, and three stage configurations. 
These were 65 horsepower, 150 
horsepower, and 250 horsepower. This 
evaluation covers the range of operation 
of a compressor from maximum 
efficiency (3.5 to 1) to a level of less than 
maximum effeciency (3.0 to 1).°° Annual 
volumes at 14.73 psia © and a 95 percent 
load factor *' were computed for each of 
the three compressors. The Commission 
determined a representative purchase 
cost of the compressor per brake 
horsepower (BHP) for each of the 
compressor sizes considered. ® In 
addition, the Commission estimated 
costs of installation and freight per 
BHP.® This summation of costs per BHP, 
when multiplied by the BHP of the 
respective compressors, provided an 
estimate of the investment for each of 
the representative compressors. 

In setting this allowance, the 
Commission has relied upon the 
operation and maintenance expenses in 
the cost studies supplied by the 
Indicated Producers, The Commission 
recognized that these expenses are 
representative of those incurred by a 
cross-section of a large number of 
producers nationwide. The Commission 
used this data in a discounted cash flow 
study.™ This study is similar to the 
study presented in the Notice in that it 
assumes a 15 year life and a 10 percent 
salvage value. However, the current 
study provides for a 15 percent rate of 
return, after allowance for Federal 
income taxes, rather than 12 percent. As 
with the rate of return determined for 


5® See Appendix 7. See also, supra note 26. 

© This is the pressure base used by the NGPA to 
compute the maximum lawful prices. See NGPA 
section 2(29). 

*' This load factor considers that compressors do 
not operate at 100 percent efficiency. 

® The Commission used data submitted by the 
commenters and trended the data by using the U.S. 
Department of Labor, Bureau of Labor Statistics, 
Producer Price Index for Gas Compressors, March 
1982. 

* These estimates, also provided in the 
comments, were trended by using the inflation 
adjustment of section 101 of the NGPA which 
reflects the GNP price deflator. 

* See Appendix 8. See also, supra note 26. 
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delivery costs, the Commission believes 
that a 15 percent rate of return is 
appropriate. ® 

As a result of its analysis, the 
Commission has determined that an 
appropriate representative allowance to 
recover all operation and maintenance 
expenses, Federal income taxes, and a 
return of, and on, the investment in the 
representative compressors for one 
stage of compression is 5.8 cents per 
MMBtu; for two stages of compression, 
11.0 cents per MMBtu; and for three 
stages of compression, 19.0 cents per 
MMBtu. In order to simplify the 
allowances, the Commission has 
decided to round the allowance for the 
first stage of compression to 6 cents per 
MMBtu. Furthermore, because the 
representative allowances for the three 
stages are practically linear, reasonably 
close to a multiple of 6, the Commission 
has decided to preserve the linearity 
and to round the allowances for each 
stage of compression to 6 cents per 
MMBtu. Therefore, the allowance for the 
first stage is 6 cents per MMBtu, for the 
second stage 12 cents per MMBtu, and 
for the third stage 18 cents per MMBtu. 

2. Adjustments to the Allowances. 
Although the Commission received 
comments which argued for an inflation 
factor to be added to the allowances, the 
Commission has determined that these 
allowances will not be allowed to 
escalate for inflation. These allowances 
are representative of current costs as 
well as costs in the near future. * 

As proposed in the Notice, the actual 
cost of fuel or power used to drive the 
compressor may be added to these 
allowances. The Commission, in 
allowing the addition of natural gas fuel 
costs to the compression allowance at 
the maximum lawful price, recognizes 
that the gas used to run the compressor 
is a valuable commodity which the 
sellér could sell if it were not necessary 
for the operation of the compressor. 
While alternative fuels may be used 
rather than the gas, they too would be 
costly. In either case, the cost of the 
natural gas fuel necessary to drive the 
compressor has not been included in the 
determination of the allowances 
established and may be collected in 
addition to the generic allowance. Thus, 
if the fuel is gas furnished by the seller 
operating the compression facility, it 
may be charged at the maximum lawful 
price applicable to the gas used. 
Consequently, the maximum lawful 
price for the sale of the gas for this 
purpose, is the maximum lawful price 


, allowed by the contract and collectible , 


% See supra note 46 and accompanying text. 
% See supra p. 27. 
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under the NGPA if gas is used to operate 
the compressor from the same source. In 
the event gas is commingled, the 
weighted averaged cost of the 
applicable maximum lawful prices of the 
different price categories of gas will be 
used. The total allowance thus derived 
may be proscribed by limiting 
provisions in the gas sales contract. 


E. Limitations 


As defined above, the ratio adopted 
here is one which compares the inlet 
pressure to the outlet pressure. 
Therefore, when the overall 
compression ratio is less than or equal 
to 3.5 to 1, the seller will qualify for one 
stage of compression and be permitted 
an allowance of 6.0 cents per MMBtu. 
When the overall compression ratio is 
greater than 3.5 to 1 and less than or 
equal to 12.25 to 1, the seller will qualify 
for two stages of compression and be 
permitted an allowance of 12.0 cents per 
MMBtu. When the overall compression 
ratio exceeds 12.25 to 1, the seller will 
qualify for three stages of compression 
and be permitted an allowance of 18.0 
cents per MMBtu, exclusive of the fuel 
costs discussed above. 

The Commission is imposing three 
limitations on the collection of the 
compression allowances. First, the 
Commission has limited the allowances 
to three stages of compression. Second, 
it has specified the means of calculating 
the total allowance. Third, it has 
specified who, in a succession of first 
sellers,.is qualified to collect the 
allowance. 

The Commission-has determined that, 
for efficient operation, the compression 
ratio per stage should be set at 3.5 to 1, 
and limited to three stages. The 
Commission considered comments 
which argued against a limit of three 
stages. These comments presented cases 
where more than three stages of 
compression would be required. 
However, the Commission believes that 
the overall compression ratio limit of 
42.875 to 1 (3.5 to 1 to the third power) 
will cover a large majority of 
compression requirements. Because the 
Commission is establishing generic 
allowances, it has imposed this 
limitation. Of course, in those situations 
where a higher number of stages is 
required and the allowance provided 
does not permit a full recovery of costs, 
the Commission will consider 
applications under NGPA section 110 for 
an allowance at a fully-distributed cost 
basis. 

The second limitation relates to the 
computation of the allowance. The 
Commission has determined that if 
compression is provided at more than 
one location from the wellhead to the 


point of delivery into the buyer's 
pipeline, the allowance would be 
determined at the final first sale 
location.® In cases where there are 
multiple first sales and compression is 
provided in a location other than the 
final first sale location, it will be the 
overall compression ratio of the outlet 
pressure of the last compressor to the 
inlet pressure of the first compressor 
which will determine the allowance 
collectible by the final first seller. 

The third limitation relates to the 
allowance and multiple first sales. It is 
the Commission's belief that if multiple 
first sales are made between the 
wellhead and the point of delivery into 
the buyer's pipeline, the allowance 
should be payable to any first seller who 
provided the compression which 
qualified as production-related. It will 
be the responsibility of the final first 
seller who is authorized to collect the 
total compression allowance on his 
behalf or on behalf of other sellers, if 
any, to make a fair and proportional 
distribution to other sellers of the 
revenue collected from the total 
allowance. 


V. Effective Dates and Further 
8 


The interim regulations of Subpart K 
of Part 271 are amended as set forth 
below and are being made effective 30 
days from the date of publication in the 
Federal Register. 

Appended to the Notice was a staff 
study which proposed the generic 
gathering and compression allowances 
and provided the methodology used by 
staff to determine those allowances. 
Comments were received in response to 
that Notice which addressed the types 
of allowances, the proposed amounts, 
and the methodology used to determine 
those amounts. Furthermore, comments 
received in response to Order No. 94 
also discussed these production-related 
activities and the applicability of 
generic allowances. While the 
Commission had indicated in the Notice 
that it would issue a notice of proposed 
rulemaking subsequent to its review of 
the comments in response to the Notice, 
it believes that a notice of proposed 
rulemaking at this time is unnecessary. 
This is because the Commission 
believes that the public received 
adequate notice and had sufficient 
opportunity to comment on the generic 
allowances proposed by staff in the 
Notice and established in this rule. 
Furthermore, this is not a final rule. The 
Commission is issuing this rule on an 
interim basis. As such, it is requesting 


§? See supra note 25 and accompanying test. 
% See supra p. 15. 
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and encouraging interested persons to 
submit comments. Also, it is providing 
the public with an opportunity for oral 
presentation. 

Inasmuch as the amendments to Part 
271 made by this rule are interim, 
comments will be considered before the 
rule is made final. Interested persons 
may submit comments on the 
amendments made under this rule by 
submitting written data, views or 
arguments to the Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, on or before 
March 25, 1983. Each person submitting 
a comment should include his name and 
address, identify Docket Nos. RM80-73, 
et al. and give reasons for any 
recommendations. An original and 14 
conformed copies should be filed with 
the Secretary of the Commission. 
Comments should indicate the name, 
title, mailing address, and telephone 
number of one person to whom 
communications concerning the 
amendments may be addressed. Written 
comments will be placed in the 
Commission’s public files and will be 
available for public inspection at the 
Commission's Division of Public 
Information Room 1000, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, during regular business hours. 

The Commission intends to offer an 
opportunity for oral comment on the 
amendments made to Subpart K of Part 
271 in Docket No. RM80-73, e¢ a/., under 
the requirements of section 502(b) of the 
NGPA. The hearing will be held April 8, 
1983, at 10:00 a.m., at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C., 
Hearing Room A. 

The hearing will not be of a judicial or 
evidentiary type. There will be no cross- 
examination of persons presenting 
statements. However, the panel may 
question such persons and any 
interested person may submit questions 
to the presiding officer to be asked of 
persons making statements. The 
presiding officer will determine whether 
the question is relevant and whether the 
time limitations permit it to be 
presented. Any further procedural rules 
will be announced by the presiding 
officer at the hearing. Transcripts of the 
hearing will be available in the public 
file for this proceeding, Docket No. 
RM80-73, et a/., in the Commission's 
Division of Public Information, and may 
be ordered from that office. 

Requests to participate in the hearing 
should be submitted by the close of the 
comment period to the Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 


4 
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NE., Washington, D.C. 20426. Requests 
should indicate the amount of time 
required for the oral presentation. 
Persons participating at the hearing 
should, if possible, bring 25 copies of 
their presentation to the hearing. 

The amendments shall not become 
final until the Commission has had an 
opportunity to receive oral presentation 
of relevant data, views and arguments. 


List of Subjects in 18 CFR Part 271 


Natural gas, High-cost gas, Tight 
formations. 
(Natural Gas Act, as amended, 15 U.S.C. 717- 
717w (Supp. IV 1980); Department of Energy 
Organization Act, 47 U.S.C. 7101-7352; E.O. 
12009, 42 FR 46267; Natural Gas Policy Act of 
1978, 15 U.S.C. 3301-3432 (Supp. IV 1980).) 


PART 271—{ AMENDED] 


In consideration of the foregoing, Part 
271 of Title 18, Code of Federal 
Regulations, is amended as set forth 
below to become effective 30 days after 
publication in the Federal Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 

Section 271.1104 of Part 271, as 
revised by Order No. 94-A, is amended 
by adding paragraphs {c)(2) and (d)(1) of 
that section to read as follows: 


§ 271.1104 Production-related costs. 

(c) Definition. * * * 

(2) “Commencement of construction” 
means the date site preparation was 

(d) Amounts to recover production- 
related costs. (1) Except as provided in 
(d}(2) of this section, an amount 
necessary to recover a production- 
related cost borne by the seller shall be 
the lesser of: The amount that the seller 
is expressly authorized to collect under 
the terms of the contract for the 
recovery of the cost, as evidenced under 
paragraph (c)(4){ii)(A) of this section, or 
the following: 

(i) For delivering natural gas to any 
interstate pipeline, intrastate pipeline, 
local distribution company or any 
person for use by such person, 

(A) By delivery systems, the 
construction of which commenced prior 
to November 9, 1978 and for sales 
having an applicable maximum lawful 
price determined under Subparts B 
through D and G through I of this part, 
an amount not to exceed five cents 
($0.05) per MMBtu, to be collected only 
by the person selling to the interstate 
pipeline, intrastate pipeline, local 
distribution company or any person for 
use by such person. Any person 
collecting an allowance under this 


clause shall make a fair and 
proportional distribution of that 
allowance to any other first seller who, 
by sales made to that person, incurred 
delivery costs in moving the gas sold by 
that person; 

(B) By delivery systems, the 
construction of which commenced on, or 
after, November 9, 1978, and for sales 
having an applicable maximum lawful 
price determined under Subparts B 
through I of this part, an amount not to 
exceed seven cents ($0.07) per MMBtu 
for the first mile or fraction thereof of 
gas haul plus two cents ($0.02) per 
MMBtu for each mile or fraction thereof 
of gas haul thereafter, not to exceed a 
total distance of 20 miles of continuous 
gas haul as measured from the wellhead, 
platform, or first lease separator, 
provided that the gas is delivered from a 
single gas well, platform, or lease 
separator to a point of commingling the 
gas hauled with other gas. The 
allowance is to be collected only by the 
person selling to the interstate pipeline, 
intrastate pipeline, local distribution 
company or any person for use by such 
person. The person collecting an 
allowance under this clause shall make 
a fair and proportional distribution of 
that allowance to any other first seller 
who, by sales made to that person, 
incurred delivery costs in moving the 
gas sold by the person. 

(ii) For compressing natural gas by 
compressor facilities, the construction of 
which commenced on, or after, 
November 9, 1978, used to effectuate 
delivery of such gas to any interstate 
pipeline, intrastate pipeline, local 
distribution company or any person for 
use by each person, an allowance of: 

(A) Six cents ($0.06), per MMBtu, for 
each stage of compression set at a ratio 
of 3.5 to 1 (representing the overall 
compression ratio of the outlet pressure 
of the last stage of compression to the 
inlet pressure of the first stage of 
compression), not to exceed three 
stages; and 

(B) Costs of fuel or power to drive the 
compressor. The allowance is to be 
collected only by the person selling to 
the interstate pipeline, intrastate 
pipeline, local distribution company, or 
any person for use by such person. 

The person collecting an allowance 
under the clause shall make a fair and 
proportional distribution of that 
allowance to any other first seller who, 
by sales made to that person, incurred 
compression costs to effectuate delivery 
of the gas sold by that person. 

[FR Doc. 83-2697 Filed 2-2-83; 8:45 am] 
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18 CFR Parts 270 and 271 
[Docket No. RM80-47-003; Docket 94-B) 


Regulations Implementing Section 110 
of the Natural Gas Policy Act of 1978 
and Establishing Policy Under the 
Natural Gas Act; Order 

Regulations In Subpart B of Part 270 
and Subparts E, F, and K of Part 271, 
and Affirming Certain Final 
Regulations Issued in Order No. 68 


January 24, 1983. 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final rule. 


SUMMARY: The Federal Energy 
Regulatory Commission is further 
amending its regulations of Subpart K, 
Part 271. By this rule, special provisions 
are made for “first sellers”, as defined 
by the Natural Gas Policy Act of 1978 
(NGPA), of natural gas priced under 
NGPA sections 105 and 106(b) who incur 
production-related costs. Sections 105 
and 106(b) generally relate to gas that, 
prior to enactment of the NGPA, was 
sold in intrastate commerce. In addition, 
and as a related matter, the rule 
provides amendments to other 
regulations of the Commission involving 
the pricing of gas sold under sections 
105 and 106(b) of the NGPA. Most 
importantly, the amended regulations 
provide that those selling gas under 
these two sections can prospectively 
amend gas sales contracts as they relate 
to responsibility for providing 
production-related services. This rule is 
being issued in response to comments 
and petitions to rehear interim rules that 
have been filed with the Commission. 
This rule is the third of four rulemakings 
relating to production-related costs 
published today. 


DATE: New rule effective March 7, 1983. 
FOR FURTHER INFORMATION CONTACT: 


Robert Fleishman, Office of the General 
Counsel (202) 357-5313. 

Marilyn Rand, Office of Pipeline and 
Producer Regulation (202) 357-8585. 

SUPPLEMENTARY INFORMATION: 


L. Introduction 


The Federal Energy Regulatory 
Commission (Commission) today 
amends those sections of the regulations 
implementing the Natural Gas Policy 
Act of 1978 (NGPA) which preclude 
recovery of production-related costs 
under section 110 of the NGPA ' by 


* Section 110 of the NGPA, 15 U.S.C. 3320 (Supp. 
IV 1980) reads in pertinent part as follows: 

Section 110. Treatment of State Severance Taxes 
and Certain Production-related costs. 
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sellers of gas subject to sections 105 and 
106(b) of the NGPA (relating to existing 
intrastate contracts, successors to 
existing intrastate contracts, and 
rollover intrastate contracts). 
Specifically, the Commission-is 
eliminating §§ 271.505 and 271.604 of 18 
CFR Part 271 (the “no cost-shift rule”), 
and further amending § 271.1104 of 18 
CFR Part 271, to allow sections 105 and 
106(b) sellers to collect amounts in 
excess of the maximum lawful prices 
prescribed for those sections to recover 
production-related costs as defined by 
the Commission. As amended, the 
regulations provide that those selling 
natural gas priced under sections 105 
and 106{b) of the NGPA may collect an 
adjustment under section 110 of the 
NGPA for production-related costs 
borne by them as other sellers do. 

This order is being issued in 
conjunction with Order No. 94-A in this 
docket ? and the Interim Rule 
establishing delivery and compression 
allowances * as part of a comprehensive 


effort to address section 110 allowances. 


It is being issued in light of comments 
and petitions to rehear Order No. 94 * 
and the Commission's response to those 
comments and petitions in Order No. 
94-A. In issuing this order, the 
Commission has reconsidered decisions 
made in Order Nos. 68 and 68-A.° 


{a) ALLOWANCE FOR STATE SEVERANCE 
TAXES AND CERTAIN PRODUCTION-RELATED 
COSTS.—Except as provided in subsection (b), a 
price for the first sale of natural gas shall not be 
considered to exceed the maximum lawful price 
applicable to the first sale of such natural gas under 
this subtitle if such first sale price exceeds the 
maximum lawful price to the extent necessary to 
recover— 

(1) State severance taxes attributable to the 
production of such natural gas and borne by the 
seller, but only to the extent the amount of such 
taxes does not exceed the limitation of subsection 
(b); and 

(2) any costs of compressing, gathering, 
processing, treating, liquefying, or transporting such 
natural gas,.or other similar costs, borne by the 
seller and allowed for, by rule or order, by the 
Commission. 

* Order No. 94-A, “Regulations Implementing 
Section 110 of the Natural Gas Policy Act of 1978, 
and Establishing Policy Under the Natural Gas Act, 


Final Rule and Order on Rehearing of Order No. 94,” 


Docket No. RM80-47-002. 

‘Interim Rule, “Delivery Allowances Under 
Section 110 of the Natural Gas Policy Act of 1978 
and Compression Allowances Under Section 110 of 
the Natural Gas Policy Act of 1978," Docket Nos. 
RM80-73-000, et al. 

“Order No. 94, “Regulations Implementing 
Section 110 of the Natural Gas Policy Act of 1978 


and Establishing Policy Under the Natural Gas Act,” 


Docket No. RM80-47 (issued July 25, 1980) 45 FR 
53099 (Aug. 11, 1980), FERC Stat. and Reg. 
Preambles § 30,178 [1977-81]. 

* Order No. 68, “Final Regulations Under Sections 
105 and 106(b) of the Natural Gas Policy Act of 
1978," Docket No. RM80-14 (issued Jan. 18, 1980), 45 
FR 5678 (Jan. 24, 1980), FERC Stat. and Reg. 
Preambles { 30,125; Order No. 68-A, “Order 
Clarifying Order No. 68, Granting in Part and 


II. Background 


The Commission is in the position of 
having reevaluated a difficult issue with 
respect to which the dictates of the ~ 
NGPA are not clear. As described 
below, the Commission struggled to 
resolve the issue in three prior orders. In 
those orders, the Commission grounded 
its decisions regarding section 110 
allowances on a view of sections 105 
and 106(b) implemented by a no cost- 
shift rule which the Commission felt 
compelled to adjust in progressive steps. 
In this order, that no cost-shift rule has 
finally been abandoned. Before we 
begin to describe the particulars of the 
issue involved and its history, it may be 
helpful to briefly discuss the background 
against which the no cost-shift rule must 
be examined. 

Sections 105, 106(b) and 110 are pieces 
of a complex and comprehensive act 
that represents Congress’ attempt to 
respond to even more complex and 
pervasive problems in the natural gas 
industry. The NGPA not only represents 
a compromise of disparate interests, but 
an attempt to implement a very broad 
scope of objectives. Many of the 
NGPA’'s purposes run counter to other 
equally important purposes embraced 
by it. As a consequence, the Act and the 
regulations implementing it do not fully 
serve any single objective; rather, they 
attempt to balance the variety of 
conflicting objectives. 

In this decision, the Commission 
cannot simply exercise its own 
judgment, but must try to discern what 
the balance reached by Congress would 
dictate. This endeavor is made difficult 
by the fact that the issue of section 110 
allowances for intrastate sellers was not 
directly addressed and conflicting 
objectives of the NGPA are relevant. On 
the one hand, Congress sought to 
eventually eliminate the distinctions 
between the intrastate and the interstate 
markets.® On the other, Congress 
intended to restrict the increase in 
prices paid for flowing gas, particularly 
unregulated intrastate gas.” 

Initially, the Commission focused 
solely on the second consideration, that 
Congress intended to restrict the 
increase in prices paid for flowing 
intrastate gas. We now believe that such 
a limited focus was incorrect and that it 
did not give enough weight to the 


Denying in Part Rehearing of Order No. 68, and 
Amending Regulatiogs in Subparts E, F, and K of 
Part 271,” (issued Nov. 10, 1980), 45 FR 76676 (Nov. 
20, 1980), FERC Stat. and Reg. Preambles { 30,209. 

®State of Oklahoma v. FERC, 494 F. Supp. 636, 655 
(W.D. Okla. 1981), aff'd 661 F. 2d 832 (10th Cir. 1981), 
cert. denied, 102 S.Ct. 2902 (1982). 

™NGPA sections 104 and 105, 15 U.S.C. 3314 and 
3315 (Supp. IV 1980). 
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Commission’s responsibilities to the 
intrastate markets, and the objective of 
minimizing the distinctions between the 
intrastate and interstate markets. In 
light of these broader considerations, we 
now modify our previous interpretation 
of the NGPA pricing scheme relating to 
section 110 production-related cost 
allowances for gas subject to sections 
105 and 106(b) of the NGPA. 


A. Interim Rules 


On December 1, 1978, the Commission 
issued interim regulations udner the 
NGPA. ® Section 271.1105(b) of those 
interim regulations provided that no 
section 110 production-related cost 
allowance would be allowed for gas 
priced subject to an “existing intrastate 
contract,” ° an “intrastate rollover 
contract,” # or a “successor to an 
existing intrastate contract.” '* The 
Commission justified the exclusion on 
the basis that existing provisions in 
contracts “reflect the allocation of costs 
of production as they were 
contemplated by the parties at the time 
the contract was negotiated,” * and that 
any change in such provisions would 
change the “price” actually paid for the 
gas. At that time, the Commission 
believed it would be contrary to the 
intent of Congress to permit a change in 
such prices and terms if that change 
would have the effect of increasing the 
total costs the purchaser paid for 
acquiring the very same commodity he 
was acquiring at a lower price before 
the date of enactment.** 

To further implement this 
interpretation, the Commission also 
promulgated §§ 271.505 and 271.604. 
Those sections prohibited contract 
amendments which allocated 
production-related costs from the seller 
to the purchaser in a manner that 
differed from the contract as it existed 
on November 9, 1978.'* An exception 
was provided in the case of costs to 
“hook-up” a new purchaser, i.e., for new 
investment costs to connect the seller's 
system to that of a purchaser who was 
not a party to the contract in existence 


‘Interim Regulations Implementing the Natural 
Gas Policy Act of 1978, Docket No. RM78-3 (issued 
Dec. 1, 1978), 43 FR 56448 (Dec. 1, 1978), FERC Stat. 
and Reg. Preambles § 30,026 [1977-1981]. 

®*NGPA section 2(13), 15 U.S.C. 3301(13) (Supp. IV 
1980) and 18 CFR 270.102(b)(8). 

NGPA section 2(12), 15 U.S.C. 3301(12) (Supp. IV 
1980) and 18 CFR 270.102{b)(11). 

™! NGPA section 2(14), 15 U.S.C. 3301(14) (Supp. IV 
1980) and 18 CFR 270.102(b)(9). 

12 Interim Regulations, not 8 supra at 30, 180. 

"3 Id. at 30,181. 

The no cost-shift rule never prevented a 
purchaser who performed a production-related 
activity from agreeing with the seller that the seller 
should now perform that production-related 
activity. 
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on date of enactment. The rationale for 
the no cost-shift rule was generally the 
same as the rationale for the exclusion 
of the regulations implementing section 
110 for production-related costs. ** 


R. Final Rules 


On January 18, 1980, in Docket No. 
RM80-14, the Commission issued Order 
No. 68 implementing final rules for 
sections 105 and 106(b) of the NGPA.*® 
In Order No. 68, the Commission 
clarified the definition of the term 
“price”. It stated that “price” when used 
in sections 105 and 106(b) meant all 
proceeds of the sale. Otherwise, Order 
No. 68 kept the no cost-shift rule 
substantively intact, and clarified the 
new purchaser exception. 

On November 10, 1980, the 
Commission issued Order No. 68-A, 
denying in part and granting in part 
petitions to rehear Order No. 68. In 
Order No. 68-A the Commission further 
discussed the term “price” and clarified 
its view that Congress intended “price” 
in sections 105 and 106(b) of the NGPA 
to have meaning only when related to a 
specific set of obligations allocated 
between the parties as of November 9, 
1978, and concluded that the sections 
105 and 106(b) ceiling rates themselves 
“provide reimbursement for production- 
related costs borne by the seller 
according to the terms of contracts.” 1” 
In addition, the Commission interpreted 
the term “price” when used in the 
context of “contract price” or “price 
under the terms of the existing 
contract,” to mean all the money paid 
for the gas, even amounts labeled as 
severance tax reimbursement, gathering 
allowances, and so forth. The basis for 
the Commission's conclusion was that 
“contract price” as defined in NGPA 
section 105(c), is the price “paid or 
payable,” and in the total amount 
actually paid to obtain the gas, 
regardless of the label affixed to the 
payment. This definition was used to 
justify the no cost-shift rule of 
§§ 271.505 and 271.604 as well as the 
rules implementing section 110 for 
production-relatred costs borne by 
NGPA sections 105 and 106(b) sellers. 
The Commission also based its 
conclusions on the proposition that the 
ceiling rates under sections 105 and 
106(b) already provided full 
compensation for these costs. 

However, in Order No. 68-A the 
Commission did revise § 271.1104(b)(1) 
to provide for the first time that a seller 
subject to sections 105 or 106(b) of the 


+ See Interim Regulations, note 8 supra at 30,164- 
65 


% Order No. 68, note 5 supra. 
"’ Order No. 68-A, note 5 supra, at 31,397. 


NGPA could apply for a production- 
related cost allowance if the seller was 
not obligated to incur the cost under his 
“existing contract.” ** The reason for this 
change was that aliowances for costs of 
new or different services not bargained 
for in the contract in existence on date 
of enactment of the NGPA were 
appropriate. 

Thus, under Order No. 68-A, if a cost, 
such as for gathering, was allocated to 
the seller under the terms of the existing 
contract, i.e., the contract as it was in 
effect on November 9, 1978, he could 
neither amend the contract to “shift” 
that cost to the purchaser (§§ 271.505(a) 
and 271.604(b)), nor apply for a price 
increase under section 110 to recoup 
that cost (§ 271.1104(b)). 


C. Criticism of the Rules 


Some commenters to the December 1, 
1978 Interim Regulations, some 
petitioners in their applications to 
rehear Order No. 68, and commenters 
and petitioners to rehear Order No. 94, 
asserted that the Commission's 
regulations excluding those selling gas 
priced under sections 105 and 106(b) of 
the NGPA from all or even part of the 
production-related cost application 
procedures, together with the no cost- 
shift rule of §§ 271.505 and 271.604, 
prevented purchasers of intrastate gas 
from paying their full share of 
production-related costs. Therefore, they 
claimed the regulations were 
discriminatory and provided 
disincentives for sellers to incur costs to 
upgrade services. The consequences of 
both sets of rules, they claimed, would 
be either degradation in service or early 
abondonment of wells. 

One of the main arguments made by 
commenters and petitioners was that by 
presuming that a// ceiling prices 
applicable under section 105—even, 
when applicable, the section 102 price— 
are inclusive of reimbursement for 
production-related costs expressly or 
impliedly allocated to the seller in an 
existing intrastate contract, the 
Commission has defeated the Congress 
intent to eliminate the dual gas market 
that existed under the Natural Gas Act. 
To prevent this result, as well as to 
prevent the other perceived problems 
with the rules, the petitioners and 
commenters suggested that we permit 
these sellers to apply for section 110 


‘6 Order No. 68-A, note 5 supra at 31,398-31,400. If 
the only applicable maximum lawful price was that 
under sections 105 or 106(b), a seller could not 
collect any of the former Natural Gas Act 
allowances relating to gathering. However, if the 
gas qualified for an otherwise applicable maximum 
lawful price, the seller could, if his contract so 
permitted, collect the applicable former Natural Gas 
Act allowances without making an application to 
the Commission. 
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allowances for production-related costs 
or eliminate §§ 271.505 and 271.604 and 
allow contract amendments to permit 
production-related costs allocated by 
contract to these sellers to be 
reallocated to purchasers. 

Resellers—those who both purchase 
gas in an NGPA first sale and then sell 
the gas in an NGPA first sale—who 
make sales under contracts subject to 
sections 105 and 106(b) of the NGPA 
claim that the rules inflict special 
hardship on them. Under the 
Commission's regulations, resellers can 
charge and collect the higher of the 
maximum lawful price which would be 
applicable to such sale if it were not a 
resale or the maximum lawful price 
applicable to the gas sold to the 
reseller. '® Many resellers incur 
production-related costs after they 
purchase the gas and before they sell it. 
Prior to enactment of the NGPA, 
resellers had the opportunity to bargain 
so as to receive the highest possible 
differential between the amount paid for 
the gas and the amount charged when 
the gas is later sold. Since enactment of 
the NGPA, some resellers have claimed 
that the amount of that differential was 
frozen or reduced by the operation of 
the Commission's regulations.” 

Other petitioners charged that the 
exclusion of intrastate gas sales from 
the section 110 provisions was arbitrary 
and, in light of existing contracts or 
allowances, prejudicial. These 
commenters claimed that the exclusions 
violated the intent of section 110 
because that section was to apply to all 
ceiling prices and did not expressly 
exclude any type of first sale from its 
provisions. In addition, it is alleged that 
the Commission lacked authority to limit 
contract modifications. 


Ill. Discussion 


The Commission's decision to 
establish a no cost-shift rule in the 
Interim Regulations of December 1978, 
and in Order Nos. 68 and 68-A was 
derived from the provisions of section 
105 which determined maximum lawful 
prices by reference to the “contract 
price” applicable on November 9, 1978, 
and “price under the terms of the 
existing contract” as that contract was 
in effect on November 9, 1978. The 
Commission believed that each such 


© See 18 CFR 270.202{a). 

2° A number of resellers have applied for NGPA 
section 502(c) adjustments under 18 CFR 270.202(d) 
of the current regulations allegedly because costs of 
purchasing gas have increased, but they cannot 
adequately increase the amount they sell the gas for 
above the ceiling price because they could not 
collect a section 110 allowance. See 18 CFR 
270.202{c). 
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negotiated price referred to the 
obligations allocated between the 
parties as of November 9, 1978. Further, 
it believed that to give proper effect to 
sections 105 and 106(b) of the NGPA, it 
should not permit production-related 
costs that were allocated to the seller to 
be shifted to the purchaser.”* Assuming 
this to be the appropriate interpretation 
of Congress intentions, the Commission 
precluded cost-shifting, and would not 
permit section 110 allowances for 
production-related costs that had been 
allocated to the seller. 

The Commission believed the rule 
furthered the NGPA’s purposes, but did 
not believe that the rule was an 
unassailable tenet of the NGPA. In fact, 
from the time the rule was codified in 
the Interim Regulations, it was modified 
to respond to recognized problems. For 
instance, in the Interim Regulations an 
exception was carved out for new 
purchasers. In Order No. 68-A the 
Commission made it clear that the rule 
applied only to those obligations that 
had been allocated to the seller under 
the existing contract. Recognizing that it 
had the authority to permit section 110 
production-related cost allowances for 
gas subject to sections 105 and 106(b), 
the Commission specifically noted in 
Order No. 68: ; 


* * * we may wish to reexamine [§ § 271.505 
and 271.604] and the principles on which they 
are based when we deal with the question of 
final regulations under section 110 of the 
NGPA.” 


Since adoption of the rule, the 
statutory language has not changed. It is 
as ambiguous now as it always was. So 
what has changed? Simply, the 
Commission's regulations implementing 
section 110 for production-related costs 
borne by those selling gas priced under 
other sections of the NGPA and its 
opinion as to what best implements the 
policies that dictated the NGPA. 

At the time Order Nos. 68 and 68-A 
were issued, the approach adopted in 
them with respect to sections 105 and 
106(b) gas was consistent with the 
approach adopted in Order No. 94 for 
other categories of gas. In Order Nos. 68 
and 68-A, the Commission attempted to 
preserve the status quo that existed with 
respect to the obligations of the parties 
to the sale established by the terms of 
the existing intrastate contract. 
Similarly, in Order No. 94, costs incurred 
to bring gas to minimum pipeline quality 
standards were considered to be costs 
normally incurred to prepare the gas for 
delivery and sellers were, therefore, not 
permitted a section 110 adjustment for 

1 See Order No. 68~A, note 5 supra, at 31,397. 

22Order No. 68, note 5 supra, at 30,854. 


such costs.”* Thus, in Order No. 94, the 
Commission attempted to preserve the 
status quo of the industry, established 
historically by industry practice and 
prior regulation. As in Order Nos. 68 and 
68-A, in Order No. 94 the Commission 
presumed certain services to be 
purchased as a part of the purchase of 
the gas. The Commission, in effect, 
codified and froze industry practice as 
of a-given time, and attempted to 
prevent contractual changes that would 
shift responsibility for production- 
related services to the purchasers. 

Order No. 94-A reverses the exclusion 
of costs incurred to bring the gas to 
minimum quality standards. It does so 
for a variety of reasons—mainly 
because the Commission now believes 
that the individual gas sales contract 
provides a better mechanism for 
allowing industry practice to operate. 
The new regulations issued in Order No. 
94-A provide that the individual gas 
sales contract is to determine who is 
responsible for providing services to 
bring gas to the necessary quality and 
whether a seller can receive an 
adjustment under section 110 for costs 
to perform that or any other production- 
related service; and allow the financial 
responsibility to shift from sellers to 
purchasers. 

To hold those selling gas priced under 
sections 105 and 106(b) to pre-NGPA 
agreements respecting obligations to 
provide production-related services 
while permitting those selling gas priced 
under sections 104 and 106(a) to shift 
these obligations would establish a wide 
variation in treatment between 
interstate and intrastate gas flowing at 
the time of enactment of the NGPA. As 
explained below, such variance in 
treatment is neither justified by policy, 
nor necessary to preserve the integrity 
of the statute. 

The no cost-shift rule clearly serves 
one purpose evident in the NGPA—to 
minimize cost increases for gas that, 
prior to enactment of the NGPA, was 
sold in the intrastate market. While we 
are eliminating the rule, we are not 
doing so because we have entirely 
abandoned that purpose. The NGPA 
clearly establishes a basis for 
promulgating regulations which treat 
these intrastate sales differently for 
pricing purposes. The Congressionally- 
established pricing mechanism for 
sections 105 and 106(b), with its reliance 
on contract prices, is different from all 
other Title I sections. Indeed, some 
distinctions are inherent in the NGPA 
and those distinctions have withstood 


23 Order No. 94, note 4 supra at 31,220. A narrow 
exception was made for those selling gas directly to 
end users. Jd. 
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constitutional attack.™ But nothing in 
the NGPA specifically precludes section 
110 production-related cost adjustments 
for sections 105 and 106(b) gas. The 
statutory definitions of “successor to an 
existing contract” and “rollover 
contract” in NGPA sections 2(14) and 
2(12) do not require an identity of terms 
with those of the existing contract. Thus 
it is obvious that Congress envisioned 
that some, although it is not clear what, 
changes could occur. Also, as noted in 
Order No. 94~-A, a maximum lawful 
price may be charged at the wellhead 
for raw, unprocessed gas. That is, a first 
sale may take place at the wellhead or 
at any other point before being 
commingled in a pipeline’s system 
supply. While a producer may sell his 
gas after incurring production-related 
costs, the intent appears to be that he is 
likewise free to contract to sell the gas 
right at the wellhead immediately after 
production.” 

In addition, section 110 authorizes the 
Commission to determine what 
production-related adjustments should 
be permitted, and the legislative history 
of section 110 makes it clear that the 
Commission's discretion under that 
section for production-related cost 
adjustments extends to all NGPA 
maximum lawful prices.?* Nowhere is 
there a statutory requirement that 
sections 105 or 106(b) sellers must be 
excluded from collecting section 110 
adjustments for production-related 
costs. 

In light of the changes made by Order 
No. 94~A, preservation of the no cost- 
shift rule exaggerates differences in 
treatment of interstate and intrastate 
gas.’ In so doing, it would discriminate 
against the intrastate markets, and 
frustrate the purpose of the NGPA to 


** See note 6 supra. 

25 See Order No. 94-A, note 2 supra at text 
accompanying note 71. 

26S. Rep. No. 1126, 95th Cong., 2d Sess. 91 (1978). 

27 The problem which led to the passage of the 
NGPA arose due to the bifurcated nature of the U.S. 
gas markets. Maryland v. Louisiana, 451 U.S. 725, 
747 n.22, (1981); State of Oklahoma v. FERC, 494 F. 
Supp. 636, 655 (W.D. Okla. 1981); see also, Staff of 
the House Subcomm. on Energy and Power, Comm. 
on Interstate and Foreign Commerce, Economic 
Analysis of H.R. 5289, 95th Cong., 2d Sess. 2 (1978), 
Comm. Print No. 95-62, October 13, 1978; H.R. 8444, 
section 401(a)(8), 95th Cong., 1st Sess. (1977). 
Statistics showed that the higher-priced intrastate 
market was drawing away some 80 percent of all 
new discoveries at the expense of the interstate 
market. Economic Analysis of H.R. 5289, supra, at 
2; S. Rep. No. 436, 95th Cong., 1st Sess. 8, 18 (1977). 
reprinted in [1978] U.S. Code Cong. & Ad. News 
7855, et seg. Cf. H.R. 8444, section 401(a)(7). Parity 
between the interstate and intrastate markets was 
sought, see H.R. 8444, section 401(b)(1), with an 
emphasis on equal access to new supplies of natural 
gas. 
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eliminate the dual market that had 
arisen under the Natural Gas Act. 

We recognize that the NGPA was 
enacted in response to the interstate 
market's inability to compete with 
intrastate markets for new gas supplies, 
and that preservation of the no cost-shift 
rule would have the opposite effect, in 
that it would put the intrastate markets 
at a significant disadvantage. The 
Commission now has regulatory 
responsibilities over first sales in both 
markets and has no directive to assume 
one is to be favored over the other. In 
the past, prior to the NGPA, the 
Commission focused on the needs of the 
interstate markets and endeavored to 
assure that adequate reserves would be 
available for them. The Commission 
would not be fulfilling its 
responsibilities under the NGPA if it 
continued to assume such a bias in the 
absence of a clear policy or statutory 
mandate that dictates it. None exists 
here. 

Accordingly, the Commission believes 
that an interpretation of sections 105 
and 106(b) which strictly preserves the 
specific set of obligations allocated 
between the parties as of November 9, 
1978, is no longer viable. This is 
especially true given the view in Order 
No. 94-A that it is for the parties to a 
gas sales contract to agree as to who 
should provide production-related 
services and whether, if the seller 
provides them, he should be 
compensated for the resulting costs. In 
essence, this means that even though 
costs for certain production-related 
services might have been specifically 
allocated to the sections 105 or 106(b) 
seller under the express terms of the 
contract in effect on November 9, 1978, 
upon the effective date of a contract 
amendment executed by the parties 
after this order takes effect, the 
purchaser may provide those services 
and incur the resulting costs, and the 
seller will not be held to have violated 
the applicable maximum lawful price. 


IV. Changes to the Regulations 
Regarding Section 110 Allowances for 
Sections 105 and 106(b) Sellers 


For reasons discussed above, the 
Commission is eliminating the no cost- 
shift rule of §§ 271.505 and §§ 271.604 
which had the effect of precluding 
sections 105 and 106(b) sellers from 
shifting any production-related costs 
from the seller to the purchaser.”* For 


** The-elimination of the no-cost shift rule requires 
a conforming amendment to 18 CFR 270.205. In 
addition, the exception of §§ 271.505(b) and 
271.604{b}(2) for new purchaser hook-ups is no 
longer necessary and is, therefore, deleted. 


the same reasons, the regulations of 

§ 271.1104, which only allowed these 
sellers to collect an adjustment under 
section 110 for costs not allocated to 
them on November 9, 1978, and then 
only upon application to the 
Commission, are being amended. As a 
result, these sellers may, after this order 
takes effect, collect an adjustment under 
section 110 for production-related costs 
if the gas sales contract expressly 
provides that the seller agrees to 
provide the services and the purchaser 
agrees to compensate the seller for the 
cost of providing the services (see 

§ 271.1104(c)(4) of the regulations issued 
in Order No. 94—A). In addition, these 
sellers may prospectively modify their 
contracts to either collect for the 
production-related services or shift to 
the purchaser the responsibility of 
providing the services. 

By this order, the Commission, with 
three specific differences discussed 
below, extends to those selling gas 
priced under sections 105 and 106(b) the 
same opportunity to collect adjustments 
as those selling gas priced under other 
sections of the NGPA for production- 
related costs. These new regulations are 
set out in Order No. 94-A. ° Under 
them, a seller may collect an adjustment 
under section 110 for any production- 
related cost. The amount that may be 
collected in excess of the applicable 
maximum lawful price is the lesser of 
the amount expressly authorized under 
the terms of the gas sales contract which 
governs the first sale or an amount 
determined by specific rule or 
methodology of the Commission. There 
are three ceilings as to amounts that 
may be added-on depending on the type 
of production-related service involved. 
Two, one for delivering gas and one for 
compressing gas, are the result of the 
Commission's efforts to develop generic 
allowances for these two types of 
services.* The third-is a methodology to 
determine the appropriate amount, 
depending on particular circumstances, 
for all other production-related services. 
In addition to the provisions as to 
whether a seller may collect an amount 
under section 110 and the limits as to 
how much may be collected, the new 
regulations of Order No. 94-A provide 
recordkeeping and notice requirements. 
These too would apply to those selling 
gas priced under sections 105 and 106(b) 
of the NGPA. 

The regulations for sections 105 and 
106(b) sellers differ in three respects 


2° Order No. 94~A, note 2 supra. 

*° See Interim Rule, note 3 supra. For purposes of 
the Interim Rule for Delivery and Compression 
Allowances, the term “delivery” means to gather or 
transport natural gas through a natural gas pipeline. 
See § 271.1104(c)(3), as amended. 
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from the regulations that apply to those 
selling under all other NGPA categories. 
First, as explained in Order No. 94-A, an 
area rate clause shall not constitute 
evidence that the purchaser specifically 
provided that an express amount be 
paid to the sections 105 and 106(b) seller 
for the delivery of gas. That is, if gas is 
sold at an applicable maximum lawful 
price under Subparts E and F, 

§ 271.1104(c)(4)(ii)(B), by exclusion, does 
not consider an area rate clause as 
defined in 18 CFR 154.93(b)(1) to 
evidence a purchaser's agreement to 
compensate the seller for the cost of 
delivering the gas. This is true even 
though such a clause is considered to 
have met the “expressly authorized” 
requirement applicable to other 
categories of gas sales. 

As we explain in Order No. 94-A, 
there is a long-standing practice in 
setting and implementing Natural Gas 
Act producer rates to consider this type 
of clause as sufficient authority to 
permit sellers to adjust their rates by 
adding-on delivery allowances. 
Interstate producers included area rate 
clauses in their contracts in the 
expectation of receiving gathering or 
delivery allowances that the 
Commission allowed. Intrastate sellers 
of gas did not necessarily. have this 
same expectation because the prices 
they collected for gas sold were not 
regulated by the Commission, nor was 
there any indication that they would 
come within the Commission's 
jurisdiction. The Commission believes it 
would not be appropriate to extend this 
provision to section 105 and 106(b) 
sellers. Therefore, a sections 105 and 
106(b) seller must be “expressly 
authorized” to be compensated for 
bearing a production-related cost for 
delivering gas as defined in 
§ 271.1104(c)(4)(i) and (ii)(A). 

The second difference for sections 105 
and 106(b) sellers is the maximum 
delivery allowances that will be 
permitted for systems the construction 
of which commenced prior to November 
9, 1978. Under the Interim Rule 
establishing generic allowances for 
delivering gas, the limit for such delivery 
systems is 5 cents per MMBtu.*? The 
Commission is not setting a generic 
delivery allowance for gas which is sold 
under NGPA sections 105 and 106(b), 
where construction of the delivery 
system commenced prior to November 9, 
1978,** Prior to the passage of the NGPA, 


51 See Order No. 94-A, note 2 supra at 66-67. 

32 See Interim Rule, note 3 supra. 

33 Cf.§ 271.1104({d)(1)(i)(A). The record in Docket 
No. RM80-73-000 does not support a $.05 per 
MMBtu delivery allowance for sections 105 and 


. 106(b) sellers. 
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the Commission lacked jurisdiction over 
these types of sales. This lack of 
jurisdiction, and the fact that we do not 
have any data indicating precisely how 
gathering allowances were established 
in the intrastate market, has led to the 
Commission’s determination that a 
generic allowance for gas delivered 
through a system where construction 
commenced prior to the date of 


enactment of the NGPA is inappropriate. 


The Commission nonetheless must 
derive some limit on the amount that 
section 105 and 106(b) sellers may 
collect as a delivery allowance for such 
delivery systems.* In lieu of a specific 
generic allowance, and in light of the 
determination in Order No. 94~A that 
the contract is the best mechanism for 
determining who, as between the seller 
and purchaser, is to provide production- 
related services and incur the resulting 
costs, the Commission’s regulations 
established in the Interim Rule for 
generic delivery and compression 
allowances under § 271.1104(d)(1) is 
supplemented in this order by a new 
§ 271.1104(d)(2). This new subparagraph 
provides that for those selling gas under 
NGPA sections 105 and 106(b), the 
amount necessary to recover a 
production-related cost for delivering 
natural gas through a delivery system 
the construction of which commenced 
prior to November 9, 1978, shall not 
exceed the amount that the seller is 
expressly authorized to collect under the 
terms of the contract for the recovery of 
the cost as evidenced under 
§ 271.1104(c)(4)(ii)(A); except that if the 
seller amends the contract for the 
recovery of the delivery costs after the 
effective date of this order, the amount 
shall not exceed an amount reasonably 
comparable to amounts collected under 
section 110 for gas delivery by similarly 
situated sellers. 

Under this new subparagraph, a 
section 105 or 106(b) seller can only 
charge a section 110 adjustment for 
delivering the gas if, under the terms of 
the gas sales contract, he has expressly 
agreed to provide that service and the 
purchaser has expressly agreed to 
compensate the seller for the cost of 
providing that specified service as 
evidenced by a contract provision 
expressing an amount or a method for 
determining an amount that the 
purchaser agrees to pay the seller for 
providing the service. How much can be 
charged is a function of when the 
contract was executed to provide for the 
necessary criteria. If the contract in 
effect on November 9, 1978 meets the 


3* See Order No. 94-A, note 2 supra at 20-21 and 
76-77 for a discussion of the limits on amounts 
necessary to recover production-related costs. 


necessary criteria, the amount that can 
be charged for delivery is no more than 
the amount expressed under the terms 
of the contract. If, after the effective 
date of this order, the contract is 
amended to provide a different amount, 
or to meet the necessary criteria, the 
amount that can be charged is no more 
than an amount reasonably comparable 
to the adjustments collected by similarly 
situated sellers for gas delivery. 

Since the parties may amend their gas 
sales contract after the effective date of 
this order with regard to who, as 
between the seller and purchaser, will 
perform the delivery service and incur 
the resulting costs,*> the Commission 
believes that the amount which a seller 
may collect if the contract is so 
amended should be “reasonably 
comparable” to the section 110 
allowance for such delivery costs 
collected by similarly situated sellers. If 
a seller wishes to use the generic 
delivery allowance of $.05 per MMBtu as 
a guideline, that is permissible, but he is 
not required to do so. The “reasonably 
comparable” rate can be no more than 
an amount necessary to recover costs 
borne by the seller, which includes a 
reasonable profit level. 

The Commission believes that the 
extent to which sellers and purchasers 
will amend their contracts so as to 
collect higher delivery allowances after 
the effective date of this order will be 
limited by the inability of producers to 
sell gas at a price which pipelines 
consider unmarketable. Moreover, the 
Commission will, as with other sellers 
collecting an adjustment under 
§ 271.1104, order refunds, with interest, 
if audits reveal that the seller has not 
made a good-faith effort to determine a 
“reasonably comparable” rate. ** 

As a general matter, if the parties to 
contracts under which gas is sold and 
priced under sections 105 and 106(b) 
have a dispute as to whether their 
contract authorizes the collection of a 
section 110 allowance, the Commission 
is not the proper forum in which to 
adjudicate contract interpretation 
questions. The Commission will leave 
any intrastate contract interpretation 
relating to section 110 adjustments to 
the parties in the first instance and then 


% Parties may not, however, execute retroactively 
effective contract amendments and thereby collect a 
section 110 allowance for a period in which the 
contract did not, at that time, authorize collection of 
such an amount. The Commission believes this is 
consistent with the general view developed under 
the Natural Gas Act in Opinion No. 135, 
Transcontinental Gas Pipe Line Corporation, Docket 
No. GP80-24, 17 FERC § 61,232 at 61,453 (1981). 

%¢ See Interim Rule, “Regulations Implementing 
Refund Provisions Under Subpart K of Part 271 for 
Recovering Production-Related Costs,” Docket No. 
RM83-6-000. 
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to state and federal courts, however, the 
parties may not interpret their contracts 
in a manner inconsistent with the 
regulations issued today. This is 
consistent with the Commission's view 
on interpreting section 105 and 106(b) 
contracts in the Order No. 23 series. *” 

The third difference for those selling 
gas priced under sections 105 and 106(b) 
of the NGPA is that the final rules will 
not operate to authorize the collection of 
amounts for delivering and compressing 
gas incurred prior to the effective date of 
the rules. This regulation is described in 
Order No. 94-A.** 

Generally, the determination of 
whether to accord retroactive or 
prospective effect is one within the 
broad discretion of the agency. That 
general rule is of particular importance 
in the implementation of any section 110 
rule that relies on the Commission's 
discretion. The Commission has the 
requisite discretion under section 
110{a)(2) to make a determination that 
prospective application of the new 
regulations implementing section 110 for 
production-related costs is appropriate 
and reasonable, and in so doing, 
declines to give retroactive effect to the 
new rules.*® After considering the 
relevant factors, the Commission has 
decided to issue these rules on a 
prospective, rather than retroactive, 
basis. 

The elimination of the no cost-shift 
rule and permitting sections 105 and 
106(b) sellers to collect section 110 
allowances are changes from 
Commission-established rules in place 
from December 1, 1978, to the present 
and raise an identical concern. Good 
reasons exist not to permit retroactively 
effective contract amendments or any 
retroactive collections because sellers 
and purchasers have operated under, 
and relied on, the Commission rules and 
to permit retroactive collections based 
on such changes would be unfair to 
purchasers. *° In Order No. 94-A, the 


5? See Order No. 23, Amendment and Clarification 
of the Commission's Interim Regulations 
Implementing the Natural Gas Policy Act of 1978, 
FERC Stat. and Reg. Preamebles § 30,040, 30,317 
(March 13, 1979), and Order on Rehearing of Order 
No. 23, issued May 11, 1979, mimeo at 3. 

3* See Order No. 94-A, note 2 supra at 89-94. In 
those instances when sections 105 and 106(b) sellers 
relied on the Commission's rule in Order No. 68-A 
and submitted an application to the Commission 
under § 271.1105 to recover production-related costs 
not allocated to them in the contract as in effect on 
November 9, 1978, the Commission will permit 
collection of the appropriate section 110 allowance 
from the later of the date such application was filed 
with the Commission or the date on which service 
from the production-related facility commenced. 

%*SEC v. Chenery, 332 U.S. 194, 203 (1946); Retail, 
Wholesale and Department Store Union v. NLRB, 
466 F.2d 380, 389-90 (D.C. Cir, 1972). 

“See Order 68-A, note 5 supra, at 31,399-400. 
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Commission generally does not allow 
section 110 allowances tc be collected 
retroactively either. The only exception 
is for delivery and compression 
allowances collected by those selling 
gas priced under NGPA pricing 
categories other than those of sections 
105 and 106({b) because the Commission 
had previously indicated to both sellers 
and purchasers that such allowances 
could be collected retroactively. 
Moreover, the degree of the burden of a 
retroactive order in this instance could 
be large. In some instances, it might lead 
to a recomputation of maximum lawful 


rices. 

As a result of the regulations issued in 
this order, if a section 105 or 106(b) 
seller “' satisfies all the requirements of 
the rule in § 271.1104 issued today, he 
may collect an amount for a section 110 
adjustment from the purchaser without 
making an application to the 
Commission. * This means that the price 
for any first sale shall not be considered 
to exceed the sections 105 and 106(b) 
maximum lawful price applicable to that 
sale, even if that maximum lawful price 
is computed with reference to the 
maximum lawful price prescribed for 
gas sales under section 102 of the 
NGPA, if the seller meets the 
requirements of the new § 271.1104. This 
change, that is, not requiring a seller to 
file an application with the Commission 
to collect a section 110 adjustment, is 
made in order to make it feasible to 
administer the section 110 rules. It is 
also made to be consistent with Order 
No. 94-A that also permits a seller to 
collect a section 110 adjustment without 
filing an application with the 
Commission. Under § 271.1104(f) all first 
sellers must submit a written description 
to the purchaser at a reasonable time 
prior to charging a section110 — 
allowance. Moreover, the retention of 
descriptions and records required by 
§§ 271.1104(f) and 271.1103 as well as 
the refund rules issued today in 
§ 271.1105 apply with equal force to 
sections 105 and 106(b) sellers. 


V. Other Regulations Promulgated in 
Order Nos. 68 and 68-A 


The Commission is amending the 
regulations regarding sections 105 and 
106(b) sellers to the extent they involve 
section 110 adjustments for production- 
related costs. The Commission has, in 
the past, issued regulations regarding 
section 110 adjustments for production- 


“ This includes a reseller. See 18 CFR 270.202. 

“The section 110 rules issued today apply to 
production-related costs “borne by the seller.” 
Therefore, if a seller has a third party perform the 
production-related activity, only the seller may 
collect a section 110 allowance from the purchaser. 
The third party must collect his fee from the seller. 


related costs borne by these sellers as 
part of Order Nos. 68 and 68-A. Those 
orders, however, also promulgated 
various other rules for sections 105 and 
106(b) sellers. Therefore, the 
Commission today affirms the other 
current regulations not discussed above 
which implement sections 105 and 
106(b) as well as the accompanyi 
preambles. As a result, they are 
retained, in toto, as promulgated in 
Order Nos. 68 and 68-A.* 


VI. Conclusion 


This order is one of many orders that 
are the product of the Commission's 
efforts to codify its decisions regarding 
treatment of section 110 production- 
related costs. Those issues have been 
the subject of several opportunities for 
public comment and Commission 
response and consideration. Several 
commenters advocated abandonment of 
the Commission's no cost-shift rule 
regarding gas subject to section 105 and 
106(b). Those comments echoed the 
concerns raised in Docket No. RM80-14 
and the applications for rehearing. For 
the reasons discussed above, we are not 
convinced that proper implementation of 
section 110 requires us to amend the 
regulations. 

We have discussed these decisions in 
a separate order mainly because the 
issues addressed here include issues not 
relevant to any other categories of gas. 
Moreover, the Commission has 
historically addressed treatment of 
section 110 costs for sections 105 and 
106(b) in a separate docket, and 
ultimately, separate orders. Rather than 
bury resolution of these issues in the 
larger Order No. 94-A, which addresses 
a much broader range of decisions, we 
are issuing this separate order. 

The Commission finds that there is 
good cause to issue Order No. 94-B 
without providing further opportunity 
for notice and public comment. There 
are several reasons for this. First, Order 
No. 94-B conforms to the resolution of 
the issues decided in Order No. 94-A. 
Specifically, Order No. 94-A permits the 


* Among the issues resolved and regulations 
promulgated in Order Nos. 68 and 68-A that do not 
involve section 110 production-related costs are: 

§§ 271.502 and 271.602 of the regulations describing 
the geheral rules relating to sections 105 and 106(b) 
maximum lawful prices; the definition of a 
“rollover” in section 106(b); and § 270.202(h) 
regarding percentage-of-proceeds sales. There were 
also conforming changes and other clarifications 
and revisions in those orders which we also affirm 
in today’s order. However, the Commission is not 
expressing any opinion on the issues involved in 
Docket No. RM80-21 relating to state severance 
taxes under NGPA section 110{a)(1). See Order No. 
108 {issued Nov. 14, 1980), 45 FR 76664 (Nov. 20, 
1980), FERC Stat. and Reg. Preambles 930,205, 
effective date stayed pending the issuance of an 
order granting or denying rehearing of Order No. 
108, 46 FR 2975 (Jan. 13, 1981). 
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parties to a gas sales contract to decide 
who, as between seller and purchaser, is 
to provide production-related services 
and incur the related costs, eliminates 
the application procedure to collect 
NGPA section 110 production-related 
cost adjustments, and permits 
renegotiation of contracts with certain 
restrictions. In the interest of preventing 
unreasonable discrimination between 
intrastate and interstate sellers, the 
Commission belives that intrastate 
sellers should be generally allowed to 
collect production-related cost 
adjustments comparable to those 
collected by interstate sellers. 

Second, the Commission recognizes 
that the court remand of Order Nos. 68 
and 68-A “is an indication to the 
Commission that because the issues 
involved in these related dockets are 
interdependent, there should be final 


‘Commission action on all these issues 


prior to judicial review. The Commission 
in this rulemaking is coordinating all the 
issues involved in implementing NGPA 
section 110 which generally relate to the 
intrastate market. Through Order Nos. 
94—A and 94-B, and the interim rule 
establishing delivery and compression 
allowances, it is developing a regulatory 
scheme which is consistent, 
comprehensive, and integrated. 

Third, the conforming changes and 
clarifications are in response to the 
comments and applications for 
rehearing received in response to the 
Interim Regulations of December 1, 1978, 
Order Nos. 68 and 94. The Commission, 
therefore, believes that the public has 
had notice of the issues decided in 
Order No. 94-B and has had adequate 
opportunity to comment upon them. In 
issuing Order No. 94-B, the Commission 
has considered all these comments and 
petitions and, to the extent described 
above, grants or denies the petitions to 
rehear the issues raised. 

However, because these are final 
regulations, the Commission will 
consider petitions to rehear them. 

List of Subjects 
18 CFR Part 270 

Natural gas, Wage and price controls. 

18 CFR Part 271 

Natural gas, High-cost gas, 

Tight formations. 
(Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432 Supp. IV 1980). 


In consideration of the foregoing, 
Parts 270 and 271 of Title 18, Code of 
Federal Regulations, are amended as set 


“The United States Court of Appeals for the Fifth 
Circuit, by order dated August 17, 1981, remanded 
these proceedings to the Commission in Texas 
Eastern Transmission Co. v. FERC, Nos. 80-1928 et. 
al. 
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forth below, to become effective 30 days 
after publication in the Federal Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


PART 270—[AMENDED] 


1. Section 270.205 of Part 270 is 
amended in paragraph (b)(2) by adding 
at the end thereof a new sentence to 
read as follows: 


§ 270.205 Contractual authorization to 
Collect NGPA rates. 


* * * * * 


(b) Existing intrastate contracts. * * * 

(2) * * * However, if a seller collects 
an adjustment for production-related 
costs in accordance with Subpart K of 
Part 271, that amount shall not be 
considered to be in excess of the new 
natural gas price under section 102 of 
the NGPA. 


* * * * * 


2. Section 270.205 of Part 270 is further 
amended by revising paragraph (c) to 
read as follows: 


§ 270.205. Contractual authorization to 
Collect NGPA rates. 


* * * + * 


(c) Modification of contracts. The 
NGPA does not prohibit the parties to a 
contract for the first sale of natural gas 
from amending or modifying such 
contract to permit the seller to charge 
and collect any applicable NGPA rate or 
an adjustment under Subpart K of Part 
271 for production-related costs. If 
natural gas sold under such contract is 
subject to section 105(b)(1) of the NGPA 
and qualifies for no higher maximum 
lawful price under any other provision 
of the NGPA, no amendment or 
modification of such contract may 
provide authorization for a seller to 
charge and collect a price which 
exceeds the price under the terms of the 
contract as in effect on November 9, 
1978, except to the extent the 
amendment provides authorization to 
collect an adjustment for production- 
related costs in accordance with 
Subpart K of Part 271. 


* * * * * 


PART 271—[AMENDED] 


§§ 271.505 and 271.604 [Removed] 

3. Part 271 is amended in its table of 
contents and text by removing 
§§ 271.505 and 271.604. 

4. Section 271.1104, as revised by 
Order No. 94-A, is amended by adding a 
new paragraph (d)(2) to read as follows: 


§ 271.1104 Production-related costs. 


* * * * * 


(d) Amounts necessary to recover 
production-related costs.* * * 

(2) An amount necessary to recover a 
production-related cost borne by the 
seller for delivering natural-gas to any 
interstate pipeline, intrastate pipeline, 
local distribution company or any 
person for use by such person by 
delivery systems, the construction of 
which commenced prior to November 9, 
1978, for sales having an applicable 
maximum lawful price determined under 
Subparts E and F of this part shall not 
exceed the amount that the seller is 
expressly authorized to collect under the 
terms of the contract for the recovery of 
the cost in accordance with paragraph 
(c)(4){ii)(A) of this section; except that, if 
the seller amends the terms of the 
contract for the recovery of such 
delivery costs after March 7, 1983, it 
shall not exceed an amount reasonably 
comparable to the section 110 
adjustments collected by similarly 
situated sellers for gas delivery. Any 
person collecting an allowance under 
this clause shall make a fair and 
proportional distribution of that 
allowance to any other first seller who, 
by sales made to that person, incurred 
delivery costs in moving the gas sold by 
that person. 

[FR Doc. 83-2698 Filed 2~2-83; 8:45 am] 
BILLING CODE 6717-01-M 


18 CFR Part 271 
[Docket No. RM83-6-000] 


Regulations Implementing Refund 
Procedures for Production-Related 
Costs; Interim Rule 


January 24, 1983. 
AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Interim rule. 


SUMMARY: The Federal Energy 
Regulatory Commission is further 
amending Subpart K of Part 271 of its 
regulations. By this rule, refund 
procedures for excess amounts 
recovered under new regulations 
implementing section 110 of the Natural 
Gas Policy Act of 1978 (NGPA) are 
established. The amendment establishes 
special procedures whereby “first 
sellers,” as defined by the NGPA, 
recovering production-related costs 
must refund overcollections of amounts 
paid to them for providing production- 
related services. This interim rule, the 
fourth of four rulemakings relating to 
production-related costs published 
today, is established to aid in 
implementing new final rules issued 
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today under Commission Order No. 94—- 
A. 


DATES: Interim rule effective March 7, 
1983. Comments due March 25, 1983. 
Public hearings to be held on April 8, 
1983, beginning at 16:00 a.m. Requests to 
participate in the public hearing are due 
by March 25, 1983. 


ADDRESSES: All filings should refer to 
Docket No. RM83-6-000, and should be 
addressed to: Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.., 
Washington, D.C. 20426. Public hearing 
to be held at Federal Energy Regulatory 
Commission, Hearing Room A, 825 
North Capitol St. NE., Washington, D.C. 
20426. 


FOR FURTHER INFORMATION CONTACT: 


John Conway, Office of the General 
Counsel, (202) 357-8033. 

Howard Kilchrist, Office of Pipeline and 
Producer Regulation, (202) 357-8585. 


SUPPLEMENTARY INFORMATION: 

By this interim rule, the Federal 
Energy Regulatory Commission 
(Commission) amends § 271.1105 of its 
regulations implementing section 110 of 
the Natural Gas Policy Act of 1978 
(NGPA), 15 U.S.C. 3301-3432 (Supp. IV 
1980). The amendment is to provide 
special refund determination procedures 
for those recovering production-related 
costs under § 271.1104 of the 
Commission’s regulations.’ 


A. Background 


In Order No. 94~-A, the Commission is 
implementing a series of regulations to 
provide first sellers with an 
administratively efficient means 
whereby they may recover production- 
related costs borne by them.? These 
regulations, to be codified at 18 CFR 
271.1104, allow for automatic additions 
to maximum lawful prices of amounts 
necessary to recover production-related 
costs. However, prior to charging these 
amounts, a first seller must be able to 
demonstrate that, under the express 
terms of the gas sales contract, it is 
obligated to provide the production 
related service for which it is charging 
the amount and the purchaser has 
agreed toe compensate the first seller 
some amount, separate from amounts 
paid for the gas, for performing the 
service. In addition, the regulations of 
§ 271.1104 provide that the first seller 
may only charge the lesser of the 
amount provided under the contract for 


‘By separate order issued today, the Commission 
is amending 18 CFR 271.1104. See Order No. 94-A, 
“Final Rule and Order on Rehearing of Order No. 
94”, Docket No. RM80-47-002. 

2 Id. 





5198 


the service or amounts provided under 
§ 271.1104. 


B. Summary of Regulations 


While we are confident that the 
contractual authorization requirement 
and the limits we have placed upon the 
amounts that may be recovered by first 
sellers under.revised § 271.1104 will 
serve to ensure that the provisions of 
section 110 of the NGPA are properly 
implemented, we are nonetheless 
mindful of the potential for abuse 
inherent in any self-implementing 
regulatory scheme. So, too, we recognize 
that genuine differences of opinion may 
arise concerning the allowability of 
certain costs which result in the 
collection of a price which, but for the 
operation of the provisions of § 271.1104, 
would be considered to exceed the 
otherwise applicable maximum lawful 
price. 

New § 271.1105 is our response to 
these concerns. It establishes the 
administrative framework within which 
the prices collected under § 271.1104 will 
be reviewed by the Commission. It 
provides, in our view, a fair and efficient 
mechanism for determining the 
allowability of disputed add-ons. 

The Commission will rely upon its 
current field auditing practice to ensure 
that sellers adhere to the new rules. 
Through compliance audits, staff will 
make a preliminary judgment regarding 
the appropriateness of the collection of 
a price by a first seller which exceeds 
the maximum lawful price by an amount 
necessary to recover production-related 
costs. 

If staff believes that a first seller has 
collected a price in excess of the 
otherwise applicable maximum lawful 
price which is not authorized to be 
collected for production-related costs 
under § 271.1104, it shall notify the 
seller.* Because the burden is upon 
sellers to justify the costs they have 
added-on under these rules, staff's 
notice, which takes the form of a refund 
notification, merely places upon the 
seller an obligation to respond to the 
matters raised in the notification. That 
response, due within sixty days of the 
receipt of the notification, may be made 
in one of two ways: either the seller may 
agree that a refund is due and file a 
refund report with the Commission 
showing that the refund, with interest, 


* Staff's belief may be based upon one or more of 
several factors. For example, in staff's opinion, the 
amount charged may not be expressly authorized 
under the terms of the contract for the first sale of 
such gas; or, if authorized, the amount may not 
relate to a production-related cost borne by the 
seller; or, if it does so relate, the amount may 
exceed the limits set forth in § 271.1104(d). 


has been made, or the seller may tell 
staff why a refund is not due. 

As to refunds, three key points should 
be noted. First, staff's belief that refunds 
are due, while triggering an obligation to 
respond on the part of the seller, does 
not constitute a determination that 
refunds are due. Such determinations 
can only be made by the Production- 
Related Costs Board, subject to review 
by the Commission. Second, although 
the seller may agree with staff's 
conclusion and make a refund, the 
making of a refund will not 
automatically absolve the seller from an 
enforcement action should such be 
necessary. Third, even if the seller does 
nothing in response to a refund 
notification by staff, a refund obligation 
can be imposed only by order of the 
Board, upon referral of the matter by 
staff, and after notice to the seller of the 
initiation of a proceeding before the 
Board. 

By giving sellers an opportunity to 
challenge staff's conclusions at the staff 
level, the Commission hopes to reduce 
or eliminate the possibility that matters 
referred for determination are based 
upon mistake or misunderstanding. 
Moreover, a dialogue between staff and 
seller should serve to identify and 
narrow issues that cannot be resolved 
through negotiation, and must therefore 
be referred to the Board. This should 
ensure that the determination process, 
when invoked, will be well-focused and 
it may result in fewer cases being 
referred to the Board. 

The creation of a mechanism by 
which disputes concerning the 
allowability of certain costs may be 
resolved raises the question of how the 
allowability determination should be 
made. The answer to this question must 
consider several! factors. 

First, because allowability 
determinations may require familiarity 
with the technical aspects of the 
production of natural gas, an initial 
decisionmaker with such expertise is 
desirable. Second, in order to provide 
some measure of predictability and 
reliability to both seller and purchaser, 
by whose agreement the primary 
determinant of allowability—the 
contract—is created, cases should be 
treated in a consistent and uniform 
manner. Third, since substantial 
property rights of sellers may be 
affected by the allowability 
determination, the requirements of due 
process should be observed. And fourth, 
because substantial property rights of 
buyers are impacted by the collection of 
amounts not authorized by § 271.1104, 
and because both the public interest and 
the integrity of the administrative 
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process are adversely affected by any 
improper use of the rules, allowability 
determinations should be made with a 
minimum of administrative delay. 

The creation of a Board, to whom the 
authority to make the allowability 
determination shall be delegated, 
satisfies each of these criteria. Because 
its responsibilities are limited to 
determinations arising under § 271.1104, 
proceedings before the Board should not 
suffer from inordinate delay. Moreover, 
while notice and an opportunity to be 
heard will be afforded to the affected 
seller prior to any proceeding before the 
Board, the proceeding itself will be 
informal, and its form will be flexible. A 
record will be made of all proceedings, 
but because these proceedings are not 
“hearings”, as that term is used in Part 
385 of the Commission's regulations, the 
full panoply of rights that may be 
available in “hearings” per se need not 
be afforded in proceedings before the 
Board. Rather, the form of each 
proceeding will be dictated by such 
factors as the complexity of the issues 
presented and whether a factual dispute 
exists in the case. This flexibility as to 
the conduct of the proceeding should 
further promote expeditious agency 
action. 

In addition, because all matters 
arising under § 271.1104 will be initially 
decided (subject only to review by the 
Commission) by a single Board, there 
should be a consistency and uniformity 
in the treatment of such cases. While the 
precise composition of the panel has yet 
to be decided, we expect that the Board 
will include staff with the required 
technical expertise. 

The Commission will defer setting the 
specific terms of the delegation of 
authority to the Board pending public 
comment on this procedure. We note, 
however, that our decision to confer 
upon a staff panel the authority ta make 
determinations of this kind is not 
without precedent. The Commission has 
delegated broad authority to act on 
matters arising under certain provisions 
of the Interstate Commerce Act, 49 
U.S.C. 1, et seg., to the Oil Pipleline 
Board.* And the Commission follows a 
variant of this procedure in connection 
with another self-implementing 
provision of the NGPA, section 311. 
There, the question of rates and charges 
for the transportation of natural gas 
authorized under § 264.122(a) of the 
Commission’s regulations, 18 CFR 
284.122(a), may be determined by 
application to the Commission. The 
Commission may, in such cases, initiate 
a proceeding in which interested parties 


418 CFR 375.306 (1982). 
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are afforded an opportunity for written 
comment, and oral presentation of data, 
views, and arguments.® These 
proceedings are conducted by a panel 
comprised of staff designated by the 
Commission in the order instituting the 
proceeding. ® 


C. Effective Date and Public Proceedings 


This Interim Rule is being made 
effective without prior notice or 
comment. Good cause exists to do so 
because these rules are, in part, rules of 
agency procedure and practice. These 
rules are also required for the full and 
effective implementation of other rules 
being issued today so that prior notice is 
impracticable. 

However, the Commission solicits 
written comments on all aspects of this 
rule. Interested persons may submit 
comments on the amendments made 
under this rule by submitting written 
data, views or arguments to the Office of 
the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, on or before March 25, 1983. Each 
person submitting a comment should 
include his or her name and address, 
identify Docket No. RM83-6-000, and 
give reasons for any recommendations. 
An original and 14 conformed copies 
should be filed with the Secretary of the 
Commission. Comments should indicate 
the name, title, mailing address, and 
telephone number of one person to 
whom communications concerning the 
amendments may be addressed. Written 
comments will be placed in the 
Commission's public files and will be 
available for public inspection at the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, during regular business hours. 

The Commission intends to offer an 
opportunity for oral comment on the 
amendments made to Subpart K of Part 
271 in Docket No. RM83-6-000, under 
the requirements of section 502(b) of the 
NGPA. The hearing will be held April 8, 
1983, at 10:00 a.m., at the Federal Energy 
Regulatory Commission, 825 North 
Capital Street, N.E., Washington, D.C., 
Hearing Room A. The hearing will not 
be of a judicial or evidentiary type. 
There will be no cross-examination of 
persons presenting statements. 
However, the panel may question such 
persons and any interested person may 
submit questions to the presiding officer 
to be asked of persons making 
statements. The presiding officer will 
determine whether the question is 


518 CFR 284.123(b){ii). 
® See e.g., Producers’ Gas Company, Docket No. 
ST81-106 (issued May 11, 1981) (unpublished). 


relevant and whether the time 
limitations permit it to be presented. 
Any further procedural rules will be 
announced by the presiding officer at 
the hearing. Transcripts of the oral 
comment proceeding will be available in 
the public file for this proceeding, 
Docket No. RM83-6-000, in the 
Commission's Division of Public 
Information, and may be ordered from 
that Office. 

Requests to participate in the hearing 
should be submitted by the close of the 
comment period to the Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. Requests 
should indicate the amount of time 
required for the oral presentation. 
Persons participating at the hearing 
should, if possible, bring 25 copies of 
their presentation to the hearing. 

The amendments shall not become 
final until the Commission has had an 
opportunity to receive oral presentation 
of relevant data, views and arguments. 


List of Subjects in 18 CFR Part 271 


Natural gas, High-cost gas, Tight 
formations. 


(Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432 (Supp. IV 1980)) 


In consideration of the foregoing, Part 
271 of Title 18, Code of Federal 
Regulations, is amended as set forth 
below to become effective 30 days after 
publication in the Federal Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


PART 271—[ AMENDED] 


Subpart K of Part 271 as amended by 
Order No. 94~A, is further amended in 
the table of contents and text by adding 
a new § 271.1105 to read as follows: 


§ 271.1105 Refunds. 

(a) Refund Procedure. (1) After 
conducting a compliance audit, Staff 
shall notify a first seller in writing of 
any refund it believes to be due as a 
result of the collection by that first seller 
of an amount for production-related 
costs in excess of the otherwise 
applicable maximum lawful price by an 
amount not authorized to be collected 
for production-related costs under 
§ 271.1104. 

(2) Within sixty (60) days of receipt of 
such notification, the first seller shall 
either: 

(i) File with the Commission a refund 
report which includes: an identification 
of the subject contract; the amount of 
overcharges and interest to be refunded; 
the date(s) on which any refunds were 
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due; and the date(s) on which refunds 
were paid; or 

(ii) Submit a written statement to Staff 
setting forth the reason(s) why a refund 
is not due. 

(3) If, after the expiration of the 60 
days, the first seller has not filed a 
refund report with the Commission or if, 
upon review of a statement filed in 
accordance with § 271.1105(a)(2), Staff 
still believes that a refund is due, Staff 
shall refer the matter to the Production- 
Related Costs Board for a determination 
under § 271.1105(b) as to the 
allowability of the disputed production- 
related costs. 

(4) Staff may, if appropriate, refer 
matters involving refunds under 
§ 271.1105(a)(1) to the Enforcement 
Division of the Office of General 
Counsel for review and possible 
investigation. 

(b) Allowability Determination. Any 
refund due as the result of the collection 
by a first seller of an amount for 
production-related costs in excess of the 
otherwise applicable maximum lawful 
price shall be determined by the 
Production-Related Costs Board, subject 
to review by the Commission, as 
provided for hereunder. 

(1) After Staff's referral of a matter 
pursuant to paragraph (a)(3) of this 
section, the Board shall, upon notice to 
the first seller, conduct an informal 
proceeding at which facts concerning 
the allowability of the production- 
related cost(s) shall be elicited. This 
proceeding is not a “hearing” as that 
term is used in Part 385 of the 
Commission’s regulations; however, a 
transcript will be made of the 
proceeding. 

(2) The Board shall, after conducting 
such a proceeding, issue an order 
determining the allowability of disputed 
amounts and requiring the first seller to 
make a refund, including interest subject 
to the limits specified under § 154.102 of 
this chapter if appropriate. 

(3) Determinations of the Board may 
be appealed to the Commission by Staff 
or by an aggrieved party pursuant to 
Rule 1902 of the Commission's Rules of 
Practice and Procedure. In matters of 
complexity, the Commission may issue 
an order tolling the provision of Rule 
1902 which deems petitions for appeal to 
be denied if not acted upon by the 
Commission within 30 days of its filing. 

(4) The Board may, in its discretion, 
refer appropriate matters to the 
Enforcement Division of the Office of 
General Counsel for review and possible 
investigation. 

[FR Doc. 83-2699 Filed 2-2-83; 8:45 am} 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


National Airspace Review 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: National Airspace Review Plan; 
Revision 1. 


SUMMARY: On April 22, 1982, the 
National Airspace Review (NAR) plan 
was published in the Federal Register 
(47 FR 17448). The plan encompassed a 
review of airspace use and the 
procedural aspects of the air traffic 
control (ATC) system. This 
comprehensive plan contained an 
administrative structure and detailed 
task assignments which has already 
resulted in recommendations to the 
FAA. This notice outlines changes 
which have been made to the April 22, 
1982 plan, as of this publication date, 
and includes the revised plan in its 
entirety. 

EFFECTIVE DATE: February 3, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Karl D. Trautmann, Manager, Special 
Projects Staff, National Airspace 
Review, AAT-30, Room 1005, Federal 
Aviation Administration, 800 
Independence Avenue, S.W., 
Washington, D.C. 20591, (202) 426-3560. 
SUPPLEMENTARY INFORMATION: On April 
22, 1982, the NAR plan was published in 
the Federal Register (47 FR 17448). Since 
that date, the program has proceeded on 
schedule with only minor changes 
having taken place. However, as a result 
of the October 26, 1982, Executive 
Steering Committee (EXCOM) meeting 
and the knowledge gained since the 
program began, a revision to the plan is 
necessary. These changes are listed 
below, and are included in the revised 
plan in its entirety which follows: 

(1) The Program Manager {PM) 
position has been consolidated to reside 
within the Special Projects Staff, AAT- 
30. The AAT-30 Manager, Kar! D. 
Trautmann, is now the PM. 

(2) The Program Management Staff 
(PMS) has been-expanded to six full 
time members. 

(3) In accordance with the 
recommendation of EXCOM I, all task 
group meeting locations have been 
moved to Washington, D.C. 

(4) Task group membership has been 
expanded for user organizations by 
limiting FAA to one member. 

(5) As an expressed desire of EXCOM 
Il members, the NAR schedule has been 
condensed through the combining of 
some task assignments, reducing the 
time frame between meetings, and the 
duration of some meetings. 


(6) A review of task group 
assignments was made to verify the 
validity of all study areas. Some 
assignments identified in the April 22, 
1982, Federal Register publication of the 
NAR plan have been accomplished 
through normal administrative activities 
and therefore, have been removed 

Two additional task assignments have 
been identified and, as requested, both 
have been included within the review 
schedule. 

(7) New Task Group.—T7ask Group 1- 
7: A new task group, has been formed 
with three task assignments; Airspace 
Classification, Airspace Application, 
and Pilot Requirements. 


National Airspace Review Plan 


Purpose 


The purpose of the NAR is to conduct 
an in-depth study of airspace and 
procedural aspects of the existing air 
traffic system. This will enable the FAA 
to identify and implement changes 
which will promote greater efficiency for 
all airspace users and simplify the 
system. Additionally, the NAR will 
match airspace allocations and air 
traffic procedures to technological 
improvements and fuel efficiency 
programs with recommended changes to 
the present air traffic system, as a result 
of NAR studies, integrated into 
associated R&D efforts. 

The rescheduling of this review 
resulted in shortening the overall 
duration of the program. Therefore, the 
NAR study assignment period is 
scheduled to be completed by the end of 
1984. 


Objectives 


There are three main objectives of the 
NAR: 

Objective 1 is to develop and 
incorporate into the air traffic system a 
more efficient relationship between 
traffic flows, airspace allocation, and 
system capacity. This will involve the 
use of improved air traffic flow 
management to maximize system 
capacity and improved airspace 
management. 

Objective 2 is to review and eliminate, 
wherever possible, governmental 
restraints to system efficiency levied by 
FAR’s and FAA Handbooks. The intent 
is to reduce complexity and simplify the 
ATC system, 

Objective 3 is to revalidate ATC 
services within the National Airspace 
System with respect to state-of-the-art 
and future technological improvements. 
This will entail a complete review of 
separation criteria, TCA/TRSA 
requirements, IFR/VFR services to the 
pilot, etc. 
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Around these objectives evolved the 
proposed list of task areas to be studied. 


Administrative structure 


To effectively manage a program of 
this magnitude, an organizational 
structure was developed to provide the 
necessary direction and coordination. It 
consists of: (1) An Executive Steering 
Committee, (2) a Program Manager, (3) a 
Program Management Staff, and (4) 
Task Groups. A brief description of the 
role and responsibilities of each entity is 
listed below: 

The Executive Steering Committee 
{EXCOM) is composed of members from 
the FAA, DOD, and a cross section of 
aviation industry organizations. The 
membership is as follows: 
Chairman—Deputy Administrator of the 

FAA, (ADA-1) 
Executive Director—FAA, Air Traffic 
Service Director, (AAT-1) 
Member Organizations: 
FAA—Federal Aviation 
Administration 
DOD—Department of Defense 
ATA—Air Transport Association 
NBAA—National Business Aircraft 
Association 

RAA—Regiona! Airline Association 

AOPA—Aircraft Owners and Pilots 
Association 

EAA—Experimental Aircraft 
Association 

HAI—Helicopter Association 
International 

Responsibilities of the EXCOM are to: 

1. Review staff studies and progress 
reports on TG activities to insure that 
recommendations meet the intent and 
purpose of the NAR. 

2. Provide guidance by recommending 
further study in areas where, in the 
opinion of the committee, TG 
recommendations fall short of stated 
program objectives. 

3. Recommend to the Federal Aviation 
Administrator, adoption or nonadoption 
of TG proposals associated with the 
NAR. 

The Program Manager (PM) is Karl D. 
Trautmann, AAT-30, Manager, Special 
Projects Staff, Air Traffic Service. 

PM responsibilities are to: 

1. Provide liaison between the 
Program Management Staff and FAA 
organizational elements and provide 
administrative services which are 
required. 

2. Report directly to the EXCOM 
providing staff studies and status 
reports on task group activities. 

3. Select task group chairmen. 

4. Supervise program development 
and implementation. 

5. Supervise the PMS to insure ¢ 
systematic approach is taken as 





Federal Register / Vol. 48, No. 24 / Thursday, February 3, 1983 / Notices 


development and implementation 
progresses. 

6. Determine the adequacy and 
validity of task group’s 
recommendations. 

The Program Management Staff (PMS) 
is composed of six fulltime members. 
The PMS members are: 

George Booth, AAT-31.1 

Jimmie H. Walker, AAT-32.1 

John Watterson, AAT-32.2 

Stephen Harless, AAT-33.1 

Anthony Borden, AAT-33.2 

Major Michael Ball, USAF, AAT-34.1. 

PMS responsibilities are to: 

1. Recommend task group chairmen 
and participants to PM. 

2. Monitor task group progress. 

3. Forward task group reports to the 
PM. 

4. Provide interface between task 
groups to insure compatibility of 
recommendations. 

5. Provide guidance and technical 
expertise to task groups. 

6. Coordinate all program activities to 
insure a smooth transition occurs from 
one task group to the next. 

7. Track implementation of task group 
recommendations. 

8. Evaluate candidates for contractual 
service requirements in support of the 
NAR program. 

9. Recommend specific contractors to 
the PM. 

10. Develop, review, and update 
program budget requirements. 

Task group members have been 
selected from the aviation industry 
(management and labor), and Federal 
and state government aviation agencies. 
Personnel selected will possess 
expertise related to the specific task 
assignment. The responsibilities of each 
task group are to: 

1. Review and analyze data related to 
the task assignment. 

2. Identify system impact of 
recommended changes. 

3. Provide regular reports to the PMS 
on TG progress. 

4. Submit final recommendations, via 
staff study, to the PMS. 

Task group composition should not 
exceed 10 members. However, the exact 
number will be determined by the PMS 
depending on task assignment and 
length of study. Limiting the size of each 
TG will prevent some organizations that 
have shown an interest in specific TGs 
or assignments from participating as 
group members. However, the FAA 
recognized the expertise of the various 
entities and offers them an opportunity 
to provide input to the specific TG’s. The 
TG meetings will be announced in the 
Federal Register at least 15 days in 
advance and will be open to the public. 


Interested parties may submit, it writing, 
recommendations relative to the task 
assignment prior to the TG meeting. 
Those comments will be given full 
consideration during the deliberation 
period. Additionally, organizations may 
present their views through a 
representative organization in the TG. 
TASK GROUPS (TG) 
TG 1-1 Airspace for Special Use 
Military Training Routes—(TG 1-1.1) 
completed. 

Study Date: June 7, 1982. (3 weeks) 

The Military Training Route program 
should be reviewed, on a national basis, 
to determine the adequacy of route 
depiction and information 
dissemination. An overall review of 
existing procedures for both DOD and 
FAA should be conducted in light of 
experience gained since the program 
began in 1978. 

Temporary Special Use Airspace—{TG 
1-1.2) completed. 

Study Date: September 7, 1982. {3 
weeks) 

Temporary special use airspace 
should be studied for possible changes 
to increase efficiency of airspace usage. 
Areas to be reviewed are lead time 
requirements for charting and a means 
to accommodate composite training. 
Real-Time Joint Use—(TG 1-1.2) 

completed. 


Study Date: September 7, 1982. (3 
weeks) 

The joint use of designated special use 
airspace requires close coordination and 
cooperation between using and 
controlling agencies. The concept of 
real-time joint use requires study to 
develop a means to effectively and 
efficiently administer its use. 


Special Use Airspace Requirement 
Review—{TG 1-1.3) completed. 

Study Date: November 8, 1982. (2 
weeks) 

Special use airspace should be 
reviewed, on a national level, to 
validate items such as establishment 
criteria, usage rates, and retention 
criteria. 


Separation From Special Use 
Airspace—({TG 1-1.3) completed. 

Study Date: November 8, 1982. (2 
weeks) 

Special use airspace is usually 
controlled by the using agency and 
released to them to conduct their 
activities. This has created concern over 
buffer zones and separation from special 
use airspace boundaries. A study is 
necessary to determine what, if any, 
separation requirements should be 
applied around these designated areas. 


National Security Areas—{TG 1-1.4) 

Study Date: January 31, 1983. (3 
weeks) 

The concept of National Security 
Areas is to provide protective airspace 
in areas which presently do not qualify 
for special use airspace designation. 
This area should be evaluated with 
regard to need, criteria, charting, 
application, and relationship to special 
use airspace. 

Flight Test Areas—(TG 1-1.4) 

Study Date: January 31, 1983. (3 
weeks) 

Flight test areas are presently not 
charted. A review of this type of activity 
should be accomplished to determine 
the need for charting and the best 
method to depict these areas. 

Part 73—Review—{TG 1-1.5) 

Study Date: January 30, 1984. (2 
weeks) 

Part 73 of the Federal Aviation 
Regulations (FARs) concern special use 
airspace. A review of special use 
airspace categories under Part 73 and 
related procedures under Handbook 
7400.2 is necessary for adequacy and 
redefinition as they related to previous 
task assignments under this TG study. 
Participants 
Chairman—FAA 
Department of Defense 
Aerospace Industries Association 
Aircraft Owners and Pilots Association 
Experimental Aircraft Association 
Helicopter Association International 
National Association of State Aviation 

Officials 
Airline Transport Association 
Air Line Pilots Association 
FAA, Airspace and Air Traffic Rules 

Division, AAT-200 
FAA, Procedures Division, AAT-300 
FAA, Western Pacific Region 
FAA, Flight Service Station—Atlanta 

FSS 


FAA, Southern Region Facility 
TG1i-2 Terminal Airspace 


Terminal Control Areas—{TG 1i-2.1} 
completed. 
Study Date: June 7, 1982. (3 weeks) 
Our intent is to review previous 
studies and reports concerning terminal 
control areas (TCA’s) and develop 
recommendations for a concept(s) of 
controlled airspace necessary for the 
conduct of safe flight in the terminal 
environment. Criteria, design, simplicity, 
and applicability will be considered. 
Mandatory Communication Areas—(TG 
1-2.2) completed. 
Study Date: August 9, 1982. (3 weeks) 
Terminal radar service areas (TRSAs) 
will be reviewed to determine validity of 





this airspace concept along with 

previous study assignments. Previous 

TRSA studies, safety, user needs, 

efficiency, and simplicity will be major 

factors in this review. 

Terminal Radar Service Area—{TG 1- 
2.2} completed. 

Study Date: August 9, 1982. (3 weeks) 

Terminal radar service areas (TRSAs) 
will be reviewed to determine validity of 
this airspace concept along with 
previous study assignments. Previous 
TRSA studies, safety, user needs, 
efficiency, and simplicity will be major 
factors in this review. 

Control Zones, Transition Areas, 
Airport Traffic Area Evaluation— 
(TG 1-2.3) completed. 

Study Date: October 4, 1982. (2 weeks) 

There is growing concern over the 
present complexities of airspace 
assignments in terminal areas, including 
redundancies and overlap. A review of 
these areas will be conducted to 
simplify the entire concept. 

Stage II/IIl Services Evaluation—(TG 1- 
2.4) completed. 

Study Date: November 29, 1982. (1 
week) 

Present ATC services in terminal 
areas are divided into Basic, Stage II, 
and Stage III. These services will be 
reviewed to validate pilot/controller 
understanding, requirements, and 
application within the air traffic system. 
Additionally, this review will consider 
what ATC services are necessary as 
they would relate to previous NAR 
studies. 

Additional Services IFR/ VFR—{TG 1- 
2.5). 

Study Date: April 11, 1983. (2 weeks) 

In addition to its primary function, the 
ATC system has the capability to 
provide (with certain limitations) 
additional services. This area should be 
reviewed to determine if services 
provided are sufficient to meet the 
needs of the aviation community. The 
TG would be expected to make 
recommendations as to specific 
improvements that may be necessary. 
VFR Terminal Routes—(TG 1-2.6) 

Study Date: January 3, 1984. (2 weeks) 

There has been much concern in the 
area of VFR flight paths in and around 
metropolitan areas having large volumes 
of traffic. These routes should be 
evaluated for concept, VFR flyway 
depiction, and services provided. 
Traffic Patterns (Altitude-Size)—{TG 1- 

2.6) 

Study Date: January 3, 1984. (2 weeks) 

Traffic patterns, including horizontal 
and vertical limits, lack definition and 
uniformity. FAA recognizes that 


performance characteristics of 
individual aircraft create this situation. 
A review of traffic patterns will be made 
to identify concerns and specific flight 
pattern requirements from which 
recommendations can be made to 
improve and simplify this segment of 
flight. 
Part 93—Review—{TG 1-2.7) 

Study Date: August 13, 1984. (3 weeks) 

Special air traffic rules tailored for 
specific locations and identifying unique 
flight rules and procedures will need to 
be reviewed based on previous NAR 
studies and implementation of 
recommendations. Some rules may need 
amending or elimination. 


Participants 
Chairman—FAA 


Aircraft Owners and Pilots Association 

Air Transport Association 

Air Line Pilots Association 

Department of Defense 

National Business Aircraft Association 

National Association of State Aviation 
Officials 

Experimental Aircraft Association 

Helicopter Association International 

Regional Airline Association 

FAA, Procedures Division, AAT-300 

FAA, Airspace and Air Traffic Rules 
Division, AAT-200 


TG 1-3 Routes 


Random Routes—(TG 1-3.1) completed. 


Study Date: September 7, 1982. (3 
weeks) 

The FAA's “Operation Free Flight” 
data has been analyzed and results 
indicate considerable fuel savings can 
be achieved if a program of this nature 
is implemented. This TG will study the 
concept of random routes, in both low 
and high altitude structures, for 
implementation on a national basis. 
Alternate Airway Reduction and 

Reidentification—{TG 1-3.2) 
completed. 

Study Date: November 8, 1982. (2 
weeks) 

The present alternate airway structure 
is still based largely on nonradar 
separation standards. With the 
increased use of radar, a study is 
needed to evaluate the possibility of 
eliminating unnecessary alternate 
airways and reidentify remaining routes 
taking into consideration ICAO 
standards. This would also contribute to 
a reduction in chart clutter. 

Airway Realignment—{TG1-3.2) 
completed. 

Study Date: November 8, 1982. (2 
weeks) 

Jet routes and low altitude airways 
provide airspace protection, charted 
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courses, and altitide information. A “ 
review of these routes is necessary to 
insure that they conform to existing 
traffic flows. Establishment and 
retention criteria of airways and jet 
routes should also be studied. 
Fixed Routes (RNAV) Evaluation}—(TG 
1-3.2) completed. 


Study Date: November 8, 1982. (2 
weeks) 

The use of area navigation opens 
many avenues for flight in the Random 
Route area. An evaluation of the fixed 
route concept for RNAV use is 
necessary to determine continued 
justification. 


SID/STAR Evaluation—{TG 1-3.3). 


Study Date: February 22, 1983. (3 
weeks) 

While these routes and charts are of 
value to oth pilot and controller, 
further study and evaluation is 
necessary regarding traffic flows and 
information depiction. A review is 
necessary to: 

1. Determine their need. 

2. Reduce complexity. 

3. Simplify development criteria. 

4. Insure system compatibility. 
Preferential Arrival/Departure Routes— 

(TG 1-3.3) 

Study Date: February 22, 1983. (3 
weeks) 

These routes are designed to 
segregate traffic flows. This area should 
be evaluated for changes which will 
increase system efficiency and simplify 
the program while making this 
information available to the pilot. 


Jet Routes/Airway Modeling—{TG 1- 
3.3) 


Study Date: February 22, 1983. (3 
weeks) 

A model for an improved airway/ 
route structure should be developed to 
use in the En Route Navigation (VOR) 
Network Program. 

Part 75—Elimination—{TG 1-3.4) 


Study Date: January 30, 1984. (2 
weeks) 

FAR Part 75, “Establishment of Jet 
Routes and Area High Routes,” 
describes specific fixed routes from 
FL180 through FL450. This area should 
be reviewed for possible exclusion from 
the regulatory process since the 
associated airspace is already 
designated in Part 71. 


Participants 
Chairman—FAA 


Air Transport Association 

National Business Aircraft Association 
Aircraft Owners and Pilots Association 
Aerospace Industries Association 
Regional Airline Association 
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Air Line Pilots Association 

Department of Defense 

Helicopter Association International 

FAA, Office of Flight Operations, AFO- 
700 

FAA, Airspace and Air Traffic Rules 
Division, AAT-220 

FAA, Southern Region Facility 

FAA Southwest Region 


TG 1-4 Weather Programs 


Water Dissemination—(TG 1-4.1) 
completed. 

Study Date: July 6, 1982. (3 weeks) 

A longstanding area of concern for the 
FAA and aviation community is 
accurate and timely dissemination of 
real-time weather information. Although 
future enhancements are being 
developed,-studies must be done to 
improve existing methods of 
disseminating aviation weather. 


Participants 
Chairman—FAA 


Aircraft Owners and Pilots Association 

Allied Pilots Association 

Air Transport Association 

National Business Aircraft Association 

Department of Defense 

National Weather Service 

FAA, System Programs Division, AAT- 
100 

FAA, Procedures Division, AAT-300 

FAA, New England Region 


TG 1-5 US/Canada/Mexico Interface 
(Government participation only) 


Facility Shutdown Agreement—{TG 1- 
5.1) completed. 


Study Date: June 21, 1982. (1 week) 

More dependence has been placed on 
nondomestic facilities for use in the 
ATC system. However, there is no 
formal agreement insuring notification 
of shutdown of these facilities in 
sufficient time to allow for adjustment in 
procedures and airspace designation. 
This group will develop a formal 
Memorandum of Agreement between 
nondomestic facilities to cover planned 
NAVAID shutdowns. 


Canadian Airspace Category 
Redefinition—{TG 1-5.1) completed. 
Study Date: August 9, 1982. (2 weeks) 
Canada is in the process of redefining 
its airspace, by category, to simplify 
their present system. A review of this 
action is needed to determine 
compatibility with the U.S. system or for 
possible U.S. adoption. 
Common Airspace and Procedures 
Integration—{TG 1-5.3) completed. 
Study Date: September 12, 1983. (3 
weeks) 
Present airspace and procedural 
applications are different along U.S. 


border areas. This causes confusion 
among the flying public as well as 
control agencies. This group will study 
the feasibility of common procedures 
and airspace designation between the 
two countries. 


Participants 
Chairman—FAA 


Department of Defense 

Transport Canada 

FAA, Procedures Division, AAT-300 

FAA, Maintenace Engineering Division, 
APM-100 

FAA, Great Lakes Region 

FAA, Northwest Mountain Region 

FAA, Office of Flight Operations, AFO- 
700 

FAA, Alaska Region 

FAA, New England Region 


TG 1-6 Charts 


VFR Charting—{TG 1-6.1) completed. 
Study Date: July 6, 1982. (3 weeks) 
Efforts are underway to improve 

information depicted on VFR Charts. 

While a prototype series is planned, 

requirements and specifications need to 

be reviewed through the Interagency Air 

Cartographic Committee for evaluation. 

RF Charts—{TG 1-6.2) completed. 
Study Date: October 12, 1982. (2 

weeks) 

The present low and high altitude 
enroute charts need review. 
Simplification and combination with 
military charting requirements should be 
considered. This would be in 
conjunction with Interagency Air 
Cartographic Committee efforts. 
Instrument Approach Procedure 

Charts—({TG 1-6.3) completed. 

Study Date: January 3, 1983 (2 weeks) 

A review of the charting aspects of 
Instrument Approach Procedures (IAPs) 
is needed for amount of data recovery, 
charted features, and format. 


Charted Visual Flight Procedures 
Charts—(TG 1-6.3) completed. 

Study Date: January 3, 1983. (2 weeks) 

There is an increasing number of 
charted visual flight procedures and 
charts being developed. This area 
should be studied with regard to 
purpose, procedural application, and 
charting requirements. 


Participants 
Chairman—FAA 


Aircraft Owners and Pilots Association 

Experimental Aircraft Association 

Allied Pilots Association 

Department of Defense 

National Association of State Aviation 
Officials 

National Business Aircraft Association 

National Ocean Survey 


Air Line Pilots Association 

Air Transport Association 

FAA, Southern Region 

FAA, Western Pacific Region 

FAA, Procedures Division, AAT-300 

FAA, Office of Flight Operations, AFO- 
700 


TG 1-7 US Airspace Reclassification 


Airspace Classification—{TG 1-7.1) 
completed. 
Study Date: January 3, 1983. (2 weeks) 
A review of current airspace 
designation, including a proposed model 
for a U.S. Airspace Classification which 
is similar to a Canadian Airspace 
Proposal. ICAO proposals will also be 
discussed. 
Airspace Application—{TG 1-7.2) 
Study Date: March 21, 1983. (3 weeks) 
A model base for application of 
Airspace Classification needs to be 
developed and reviewed for national 
application. 


Pilot Requirements—{TG 1-7.3) 


Study Date: June 13, 1983. (2 weeks) 

A review of airspace classification as 
it relates to pilot certification/ 
requirement/endorsement to certificate 
is needed for possible simplification end 
application to each airspace category. 


Participants 


Chairman—FAA 


Department of Defense 

Air Transport Association 

National Business Aircraft Associaticn 

Regional Airline Association 

Experimental Aircraft Association 

Helicopter Association International 

Aircraft Owners and Pilots Association 

Airline Pilots Association 

Transport Canada/Mexico 

FAA, Procedures Division, AAT-300 

FAA, New England region 

FAA, Northwest Mountain Region 

FAA, Airspace and Air Traffic Rules 
Division, AAT-200 

FAA, Office of Policy and 
International—API-5 

FAA, Office of Flight Operations—AFO- 
800 


TG 2-1 Traffic Flow Management 


Severe Weather Avoidance Plan 
Evaluation—{TG 2-1.1) 


Study Date: May 9, 1983. (2 weeks) 

A review, on a national basis, of the 
Severe Weather Avoidance Plan is 
necessary to determine: 

1. Effectiveness of the present plan. 

2. Changes that may be necessary for 
improvement. 

3. The continued need for the plan. 





Flow Management—{TG 2-1.2) 

Study Date: September 6, 1983. (3 
weeks) 

A review of the effectiveness of flow 
management on a national level. 
Participants 
Chairman—FAA 
Regional Airline Association 
Air Transport Association 
National Business Aircraft Association 
Department of Defense 
Air Line Pilots Association 
General Aviation Manufacturers 

Association 
FAA, Great Lakes Region 
FAA, Automation Division, AAT-500 
FAA, Procedures Division, AAT-300 
FAA, Boston ARTCC 
FAA, Southwest Region 
FAA, New York ARTCC 
FAA, Operations Division, AAT-400 
TG 2-2 Separation Standards 
Separation Review (General)—(TG 2- 

2.1} 

Study Date: June 13, 1983. (3 weeks) 

A review of separation standards as 
applicable in today’s ATC radar 
environment and based on aircraft 
operating characteristics such as size 
and speed, with further consideration of 
airway acceptance and other 
identifiable factors which may increase 
the airport acceptance rate without 
decreasing safety. Appropriate 
separation standards in the En Route 
environment will also be reviewed. 
Traffic Segregation by Category—{TG 

2-2.2) 

Study Date: August 15, 1983. (2 weeks) 

A look at the feasibility of separating 
aircraft and runway use by specific 
aircraft categories is needed. Procedures 
may be developed for some airports 
using this concept. 

Special VFR Separation Review—{TG 
2-2.3) 

Study Date: March 12, 1984. {3 weeks) 

A close look is required at Special 
VFR procedures and their application at 
high density airports. This review 
should include regulatory and/or 
procedural requirements. 

Parachute, Glider and Ultralights 
Operations—{TG 2-2.4) 

Study Date: May 28, 1984. (2 weeks) 

Parachute, glider and recently the 
ultralight operations are increasing in 
number and are having more effect on 
the ATC system. These areas need 
review with regard to impact, 
information dissemination, and 
advisory/flight-following services. 


Participants 


Chairman—FAA 
Air Traffic Control Association 


Allied Pilots Association 

Helicopters Association International 

Department of Defense 

Regional Airline Association 

Aircraft Owners and Pilots Association 

Air Transport Association 

Air Line Pilots Association 

FAA, Great Lakes Region 

FAA, Oakland ARTCC 

FAA, Office of Flight Operations, AFO- 
700 

FAA, Los Angeles TRACON 

FAA, Southern Region 

FAA, Procedures Division, AAT-300 


TG 2-3 FAR Simplification and 
Reduction 


Part 91—Subpart B Evaluation—(TG 2- 
3.1) 

Study Date: October 11, 1983. (3 
weeks) 

Subpart B, “Flight Rules,” of Part 91 
needs review for simplification and 
reduction of regulations. This would 
include associated equipment 
requirements. 

Part 77—Rewrite—{TG 2-3.2) 

Study Date: July 9, 1984. (1 week) 

Part 77, “Objects Affecting Navigable 
Airspace,” is an area which should be 
analyzed and rewritten for 
simplification and clarity. 

Part 1—Review—{TG 2-3.3) 

Study Date: August 20, 1984. (1 week) 

The present FAR’s and ATC system 
have increased in complexity over the 
past decade resulting in a need to 
review definitions to insure adequate 
guidance and reduce the possibility of 
misinterpretation. Deletion or changes to 
current definitions may be required 
based on recommendations from 
previous NAR studies. 


Participants 
Chairman—FAA 


Airline Pilots Association 

Regional Airline Association 

Aircraft Owners and Pilots Association 

Department of Defense 

National Business Aircraft Association 

National Air Transportation Association 

Aerospace Industries Association 

National Association of State Aviation 
Officials 

Helicopter Association International 

FAA, Regulations and Enforcement 
Division, AGC-200 

FAA, Central Region 

FAA, Office of Flight Operations, AFO- 
700 

FAA, Airspace and Air Traffic Rules, 
AAT-200 


TG 2-4 Helicopter Operations 


Helicopter Separation—{TG 2-4.1) 


Study Date: February 22, 1983. (3 
week) 
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The unique operating characteristics 
of helicopters and their increasing use in 
the ATC system require a review of 
separation criteria presently employed 
with the possibility of reduction in some 
instance. 

Helicopter Routes—{TG 2-4.2) 


Study Date: May 2, 1983. (2 weeks) 

The possibility of special routes into 
and out of major terminals that would 
avoid the standard flow of traffic should 
be evaluated. This would provide the 
needed flexibility to make maximum use 
of terminal airspace while meeting the 
needs of the helicopter community. 
Helicopter Charts—(TG 2-4.3) 

Study Date: August 1, 1983. (2 weeks) 

The concept of separate charts for 
helicopters should be evaluated to 
provide the specialized information 
required to meet their needs. This group 
would make recommendations on: 

1. The need for separate charts. 

2. What should be depicted. 


Helicopter Instrument Approach 
Procedures—{TG 2-4.4) 

Study Date: October 17, 1983. (2 
weeks) 

The possibility of special helicopter 
instrument approach procedures with 
reduced development criteria and 
minima should be evaluated. Associated 
weather information dissemination 
requirements unique to rotorcraft 
operations will also be studied. 


Participants 
Chairman—FAA 


National Business Aircraft Association 

Department of Defense 

Helicopter Association International 

Air Transport Association 

National Air Transportation Association 

National! Association of State Aviation 
Officials 

American Helicopter Society, Inc. 

FAA, Southern Region 

FAA, Eastern Region 

FAA, Office of Flight Operation, AFO- 
700 

FAA, Office of Airport Standards, AAE-~- 
100 

FAA, Houston ARTCC 

FAA, Southwest Region 

FAA, Rotorcraft Program Office, ARO-1 


TG 2-5 ARTCC Infrastructure 
(Government participation only) 


National Beacon Code Allocation Plan 
(NBCAP)—({TG 2-5.1) 

Study Date: May 2, 1983. (1 week) 

A review should be conducted with 
regard to the concept of NBCAP, its 
adequacy for providing code allocation, 
and operation effectiveness. 
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Consolidation of U.S. Oceanic ATC 
Control Centers—{TG 2-5.2) 
Study Date: August 1, 1983. (2 weeks) 
There are presently seven ARTCCs in 
the U.S. which exercise oceanic control. 
Consolidation should be studied to 
simplify and provide uniformity in 
application of oceanic procedures in the 
ATC system. 
Airspace Jurisdiction and 
Responsibilities—(TG 2-5.3) 
Study Date: September 26, 1983. (2 
weeks) 
Relationship of ARTCC airspace 
within the System and its effectiveness. 


Participants 
Chairman—FAA 


Department of Defense 

FAA, Great Lakes Region 

FAA, Southerg Region 

FAA, Eastern Region 

FAA, Southwest Region 

FAA, Central Region 

FAA, Alaskan Region 

FAA, Northwest Mountain Region 
FAA, Western Pacific Region 

FAA, New England Region 

FAA, Operations Division, AAT-400 
FAA, Procedures Division, AAT-300 
FAA, Automation Division, AAT-500 


TG3-1 National Flight Data System 


NOTAM Evaluation—{TG 3-1.1) 

Study Date: July 5, 1983. (3 weeks) 

The Notice to Airman system has 
grown complex and large. It should be 
reviewed for simplification, 
recategorization, and dissemination 
improvement. 

Flight Data Dissemination—{TG 3-1.1) 
Study Date: July 5, 1983. (3 weeks) 
The amount of information available 

to the flying public is growing at an 

increasing rate. This area needs study to 
determine adequacy and priority in 
regard to user requirements. It should 
also include military activity and airport 
information. 

Flight Plan Format—{TG 3-1.2) 

Study Date: November 14, 1983. (1 
week) 

There are presently separate 
requirements and format for 
international, military, and civil flight 
planning. Each flight plan requirement 
should be studied for commonality and 
possible combination into one, simple, 
uniform format. 

Airman’s Information Manual—{TG 3- 

1.3) 

Study Date: July 9, 1984. (3 weeks) 

A review of content and structure of 
this handbook is necessary. 

Airport Information Service—(TG 3-1.4) 
Date: September 10, 1984. (1 week) 


A review of the use and content of 
airport information service broadcasts is 
necessary. There is a need to identify 
essential and nonessential information 
to keep these broadcasts short and 
concise. 


Participants 
Chairman—FAA 


Air Line Pilots Association 

International Air Transport Association 

Helicopter Association International 

Aircraft Owners and Pilots Association 

Department of Defense 

Regional Airlines Association 

Air Transport Association 

FAA, System Programs Division, AAT- 
100 

FAA, Airspace and Air Traffic Rules 
Division, AAT-200 

FAA, Office of Airport Standards, AAS— 
300 

FAA, Great Lakes Region 

FAA, Alaskan Region 

FAA, FSS—Washington FSS 


TG 3-2 Oceanic 


International Delegated Airspace—(TG 
3-2.1) 

Study Date: January 3, 1984. (3 weeks) 

The area from the continental limits to 
the Flight Information Region (FIR)/ 
Control Area (CTA) lacks commonality 
and creates confusion in airspace 
designation and procedural application. 
This area should be reviewed for 
simplification. 
Continental Airspace Expansion—{TG 

3-2.2) 

Study Date: March 5, 1984. (2 weeks) 

In conjunction with the International 
Civil Aviation Organization (ICAO), a 
request has been received to expand the 
U.S. continental limits from its present 
3-mile limit to a 12-mile offshore. This 
area needs study to determine the 
impact on civil and military operations. 


Participants 
Chairman—FAA 


Air Transport Association 

Department of Defense 

International Air Transport Association 

Helicopter Association International 

National Air Transportation Association 

Aerospace Industries Association 

FAA, Procedures Division, AAT-300 

FAA, Office of International Affairs, 
AIA-100 

FAA, Southern Region 

FAA, Alaskan Region 

FAA, Eastern Region 


TG 3-3 Handbok Reorganization 
(Government participation only) 


The following FAA handbooks should 
be updated with regard to state-of-the- 
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art improvements and also reorganized 
to put data in a more logical subject 
related order for easier reference. 
FAAH 7110.10—Flight Services—{TG 3- 
3.1) 
Study Date: April 30, 1984. (3 weeks) 
FAAH 7110.80—Data 
Communications—{TG 3-3.1) 
Study Date: April 30, 1984. (3 weeks) 
FAAH 7130.3—Holding Pattern 
Criteria—{TG 3-3.2) 
Study Date: October 1, 1984. (1 week) 
FAAH 7400.2—Airspace Matter—{TG 3- 
3.3) 
Study Date: November 5, 1984. (1 
week) 


Participants 
Chairman—FAA 


Department of Defense 

FAA, System Program Division, AAT- 
100 

FAA, Airspace and Air Traffic Rules 
Division, AAT-200 

FAA, Procedures Division, AAT-300 

FAA, New England Region 

FAA, Central Region 

FAA, Atlanta FSS 

FAA, Dayton FSS 


TG 3-4 Handbook Reorganization 
(Procedures) 

The organization structure of the 
following FAA handbooks should be 
reviewed and recommendations made to 
make data easier to find. The direction 
of this study is more toward structure 
than content. 

FAAH 7210.3—Facility Operations and 
Administration—{TG 3-4.1) 

Study Date: March 26, 1984. (3 weeks) 

FAAH 7110.65—Air Traffic Control— 
(TG 3-4.2) 

Study Date: May 29, 1984. (3 weeks) 

FAAH 7610.4—Special Military 
Operations—{TG 3-4.3) 

Study Date: August 6, 1984. (2 weeks) 

FAAH 7210.7—Flow Control 
Procedures—{TG 3-4.4) 

Study Date: October 1, 1984. (1 week} 

FAAH 7110.83—Oceanic Air Traffic 
Control—{TG 3-4.5) 

Study Date: October 29, 1984. (2 

weeks) 


Participants 
Chairman—FAA 


Department of Defense 

FAA, ATC Operations Division, AAT- 
400 

FAA, Airspace and Air Traffic Rules 
Division, AAT-200 

FAA, Western Region 
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FAA, Northwest Mountain Region 
FAA, ARTCC, Washington ARTCC 
FAA, Air Traffic Control Tower 
Washington, National ATCT 
FAA, FSS, Washington FSS 
-_ in Washington, D.C. on January 25, 


R. J. Van Vuren, 
Director, Air Traffic Service. 


[FR Doc. 83-2925 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-13-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


23 CFR Ch. 1 
[FHWA Docket No. 83-4] 


Truck Size and Weight; Policy 
Statement 


AGENCY: Federal Highway 
Administration (FHWA}, DOT. 
ACTION: Notice of policy statement; 
request for comments. 


SUMMARY: This notice provides a 
statement of FHWA interpretation and 
policy addressing the truck size and 
weight provisions contained in the 
Surface Transportation Assistance Act 
of 1982 (STAA) and the DOT 
Appropriations Act of 1982. 

The STAA and the Appropriations 
Act have made several significant 
changes in Federal law governing the 
weight, length, and width of trucks using 
the Interstate System and other 
qualifying Federal-aid highways. 
Highlights of these changes include: 

1. Uniform Weight Requirements: 

(a) Axle weight: 20,000 pounds. 

(b) Tandem weight: 34,000 pounds. 

(c) Gross weight: 80,000 pounds. 

(d) Compliance with the bridge 
formula. 

2. Truck Length Requirements: 

(a) States must allow semitrailers of 
no less than 48 feet in length when in a 
tractor-semitrailer combination. 

(b) States must allow trailing units of 
no less than 28 feet in length when in a 
tractor-semitrailer-trailer combination. 

(c) States must allow tractors with 
double trailers no later than April! 6, 
1983. 

(d) States cannot set overall length 
limitations on tractor-semitrailer or 
tractor-semitrailer-trailer combinations. 

3. Uniform Width Requirement: 

(a) 102 inches. 

Three primary issues emerge from an 
analysis of these size and weight 
provisions, namely: (1) Effective dates; 
(2) Identification of the “qualifying 
highways” referred to in Sections 411 of 
the STAA and 321 of the DOT 


Appropriations Act; and (3} Definition of ’ 


“reasonable access” referred to in 
Sections 133 and 412 of the STAA. This 
notice addresses these three issues in 
addition to the explicit truck weight, 
length and width statutory provisions. It 
also fulfills the requirement to make an 
initial determination of the classes of 
qualifying Federal-aid Primary System 
highways capable of safely 
accommodating the truck lengths 
established by Section 411 of the STAA 
within 90 days of enactment. These 


classes of highways may be 
supplemented by additional highways 
which, in the judgment of the individual 
State highway agencies, are capable of 
safely accommodating the longer 
vehicles. The FHWA is specifically 
requesting comments before the 
issuance of final rules, which are 
required no later than 270 days from the 
STAA enactment. 

DATES: This policy statement is effective 
February 3, 1983, and will expire 
October 6, 1983, or upon issuance of the 
final rule, if earlier. Comments must be 
received on or before July 1, 1983. 
ADDRESS: Submit written comments, 
preferably in triplicate, to FHWA 
Docket No. 83-4, Federal Highway 
Administration, Room 4205, HCC-10, 400 
Seventh Street, SW., Washington, D.C. 
20590. All comments received will be 
available for examination at the above 
address between 7:45 a.m. to 4:15 p.m. 
ET, Monday through Friday. Those 
desiring notification of receipt of 
comments must include a seif- 
addressed, stamped postcard. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Harry Skinner, Office of Traffic 
Operations, (262) 426-1993, or Mr. David 
C. Oliver, Office of the Chief Counsel, 
(202) 426-0825, Federal Highway 
Administration, 400 Seventh Street, SW., 
Washington, D.C. 20599. Office hours 
are from 7:45 a.m. to 4:15 p.m. ET, 
Monday through Friday. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 18, 1982, the President 
signed into law the Department of 
Transportation Appropriations Act (Pub. 
L. 97-369) and on January 6, 1983, he 
signed into law the Surface 
Transportation Assistance Act of 1982 
(Pub. L. 97-424, 96 Stat. 2097). 

These acts have made several 
significant changes with respect to the 
Federal provisions governing the width 
and weight of trucks and the length of 
trailers using the Interstate and other 
qualifying Federal-Aid Primary System 
highways. For the first time, semitrailer 
and trailer lengths in commercial motor 
vehicle operations on certain highway 
systems are regulated at the Federal 
level. Truck width has been changed 
and truck weight limits have been 
mandated to achieve national 
uniformity. 

The FHWA fully acknowledges and 
all interested parties should recognize 
that the designation and selection of 
highways for the operation of large 
vehicles and the determination of 
reasonable access are expected to be 
continuously refined. As States gain 
experience with the safety and 
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operational impacts of the new truck 
size and weight limits, changes to both 
the designated highway network and to 
reasonable access practices are both 
desirable and inevitable. 


Uniform Weight 


Section 133 requires that all States 
permit vehicles on the Interstate System 
with weights as follows: 

(a) 80,000 pounds gross weight for 
vehicle combinations of five or more 
axles in accordance with the bridge 
formula, 

(b) 34,000 pounds on a tandent axle, 
and 

(c} 20,000 pounds on a single axle. 
These weights are inclusive of all 
tolerances. The legal gross vehicle 
weight must satisfy the limiting 
conditions in the bridge gross weight 
formula. The bridge formula establishes 
maximum allowable weights for all 
groupings and spacings of axles. This 
formula is included in 23 U.S.C. 127. 

As of December 31, 1982, five (5) 
States do not have a bridge gross weight 
formula as a part of their weight laws. 
Three (3) States have single axle and 
tandem axle limits that are lower than 
the mandated 20,000 and 34,000 pounds, 
respectively, and four (4) States have 
gross vehicle weight limits lower than 
80,000 pounds. 

No withholding of a State’s Federal- 
aid apportionment will be imposed prior 
to October 1, 1983. The FHWA 
understands that each affected State 
legislature will meet in regular session 
and will have an opportunity to adopt 
corrective legislation prior to October 1, 
1983. 


Truck Length 


Section 411 of the STAA requires that 
all States permit the operation of 
tractor-semitrailer-trailer combinations 
on the Interstate System and on other 
designated portions of the Federal-aid 
Primary System. Thirteen States and the 
District of Columbia currently do not 
permit tractor-semitrailer-trailer 
combinations on the Interstate System. 
These States must amend their statutes 
and/or their regulations to achieve 
conformance with this requirement. 

Section 411 aiso prohibits a State from 
establishing, maintaining or enforcing a 
length limitation of less than 48 feet on 
the semitrailer portion of a tractor- 
semitrailer combination, and of less 
than 28 feet on the length of any 
semitrailer or trailer of a tractor- 
semitrailer-trailer combination, on any 
segment of the Interstate System and on 
the qualifying Federal-aid Primary 
System highways. In addition, Section 
411 prohibits all States from imposing 
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overall length limits on the operation of 
tractor-semitrailers and tractor- 
semitrailer-trailer combinations on the 
Interstate System and the designated 

_ portions of the Federal-aid Primary 
System. Also, no State may impose a 
length limitation on the tractor portion 
of truck combinations consisting of a 
tractor and either one (1) or two (2) 
trailing units because it could have the 
practical effect of imposing an overall 
length limitation on these truck 
combinations. 

Section 411 further requires that no 
State shall establish, maintain or 
enforce any regulation which prohibits 
the use of trailers or semitrailers of such 
dimensions as those that were in actual 
and lawful use in that State on 
December 1, 1982. 

The lengths of trailers and 
semitrailers stated above refer to the 
cargo-carrying portion of the unit. 
Therefore, the length is measured from 
the front of the cargo carrying unit to its 
rear. 

Fifty (50) States and the District of 
Columbia will have to modify their laws 
with respect to either trailer lengths or 
overall length limits of tractor- 
semitrailer or tractor-semitrailer-trailer 
combinations, operating on the 
Interstate System and other qualifying 
Federal-Aid Primary System highways. 

Section 413 of the STAA authorizes 
injunctive action rather than 
withholding of Federal-aid funds for 
noncompliance with the truck length 
provisions. 


Uniform Width 


Section 321 of the Appropriations Act 
provides for the denial of 
apportionments of Federal-aid highway 
funds to any State which imposes a 
width limitation other than 102 inches 
on any segment of the Interstate System, 
and any other qualifying Federal-aid 
highway. 

The 102 inches refers to the total 
otuside width of any vehicle or its load, 
excepting mirrors. Other safety devices 
as determined by the States, which may 
extend up to three (3) inches on each 
side of the vehicle are excepted as well. 

As of December 31, 1982, most States 
had maximum widths less than 102 
inches and will be required to increase 
their legal width. 


Effective Dates 


Section 133 (weight) of the STAA 
became effective at the time the 
President signed the STAA on January 6, 
1983. Some State laws will have to be 
changed to bring all States into 
compliance with the provisions of this 
Section. No withholding of a State’s 


Federal-aid apportionment will be 
imposed prior to October 1, 1983. 

Section 411 (length) of the STAA 
becomes effective 90 days after 
enactment, April 6, 1983. As with 
Section 133, State laws must be changed 
to bring all States into compliance. The 
FHWA does not intend to initiate 
injunctive action prior to October 1, 
1983, for failure to adopt corrective 
legislation. However, Federal injunctive 
action may be necessary if State 
enforcement actions are contrary to the 
Section 411 requirements after the April 
6, 1983, effective date. 

Section 321 (width) of the DOT 
Appropriations Act became effective 
when the President signed the Act on 
December 18, 1982. This Section 
specifies that no withholding of a State's 
Federal-aid apportionment will take 
place for failure to be in compliance 
with this Section prior to October 1, 
1983. As with Sections 133 and 411 of 
the STAA, State laws must be amended 
to achieve full compliance. 

The FHWA understands that each 
affected State legislature will meet in 
regular session and will have an 
opportunity to adopt corrective 
legislation prior to October 1, 1983. 


Qualifying Highways and Reasonable 
Access 


Section 411(e) of the STAA requires 
the Secretary to designate certain “* * * 
qualifying Fedral-aid Primary System 
highways * * *” The Secretary must 
make an initial determination within 90 
days (April 6, 1983) and enact final rules 
within 270 days (October 3, 1983). 

Section 321 of the DOT 
Appropriations Act calls for the 
Secretary to designate “* * * other 
qualifying Federal-aid highways * * * 
with traffic lanes designed to be a width 
of 12 feet or more * * *” to 
accommodate 102-inch width vehicles. 

Before addressing the qualifying 
highways and reasonable access 
provisions in detail, it may be helpful to 
restate the underlying premise upon 
which the Federal role in providing 
transportation assistance to the States is 
predicated. The Federal-aid highway 
program has always been, and continues 
to be, a federally assisted State 
program. This is a crucial and 
sometimes overlooked principle when 
discussing the mix of issues which 
underlie interstate commerce. The 
States design, construct, maintain and 
operate the highways of the United 
States, subject to State and Federal 
statutes. 

The intent of the legislation is to 
provide for the needs of interstate 
commerce by granting appropriate 
access to highways built with Federal- 
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aid financial assistance without 
compromising the safety of the traveling 
public and the structural integrity of the 
highway system. 

The States are most familiar with their 
highway systems, including the 
structural capacity of bridges and 
pavements, traffic volumes, and unique 
climatic conditions. Also, the States are 
responsible for traffic regulation and 
enforcement. Therefore, the 
determination of highways for use by 
vehicles covered in this policy 
statement, in addition to the qualifying 
highways, defined below, and the 
determination of reasonable access will 
reside at the State level. The FHWA will 
intervene only in those instances where 
the needs of interstate commerce are 
being impeded. 

The Interstate System and those 
sections of the Federal-aid Primary 
System which are divided highways 
with 4 or more lanes and full control of 
access will be eligible for use by 
vehicles whose dimensions are 
established by Sections 133 (STAA), 411 
(STAA) or 321 (DOT Appropriations Act 
of 1982) except where the State can 
justify that such use is not in the public 
interest, such as on parkways or other 
routes where truck traffic is currently 
prohibited. Additionally, the State may 
designate other Federal-aid Primary 
System highways that comply with 
safety and operational requirements, 
such as traffic lanes designed to be at 
least 12-feet wide and bridges 
structurally capable of accommodating 
the allowable loads. 

It is not intended that States be 
required to place new restrictions on 
truck operations to accommodate this 
Section of the law. 

The FHWA encourages the States to 
work cooperatively to achieve 
uniformity in the selection criteria for 
designated highways and to ensure 
maximum continuity in designated 
highway routes from State to State. 

By March 15, 1983, each State 
highway agency is requested to provide 
the FHWA, through the FHWA Division 
Administrator, the following: (in three 
separate lists, each to include signed 
route number, termini locations and 
length) 

(1) All Federal-aid Primary System 
highways, meeting the 4 or more lane, 
divided and full control of access 
criteria, which have been defined in this 
policy statement as “qualifying 
highways,” 

(2) All other roadways not included in 
(1) which have been designated by the 
State for use by the vehicles covered in 
this policy statement, and 





5212 


(3) All roadways which meet the 
classes of qualifying highways criteria 
defined in this policy statement but have 
not been designated by the State due to 
current truck prohibitions such as on 
parkways, etc. 

Prior to October 3, 1983, the Secretary 
will issue final rules on the designation 
of this system of highways. As a service 
to the public, the FHWA will publish a 
nationwide list of the interim designated 
highways in early April 1983 and of the 
final designated highways in early 
October 1983. 

Section 133(b) of the STAA mandates 
“reasonable access” to trucks loaded to 
the legal weight limits between the 
Interstate System and “* * * terminals 
and facilities for food, fuel, repairs, and 
rest.” Section 412 of the STAA uses 


similar language for trucks at the length 
limits set out in Section 411 of the STAA 
and adds “* * * points of loading and 
unloading for household goods carriers” 
to the list of destinations which must be 
accommodated. 

No State shall deny “reasonable 
access” to their Interstate System, and 
designated highways as stated in the 
Sections cited above with the underlying 
condition that the needs of commerce 
shall not be impeded. 


Discussion 


In adopting this policy, the FHWA has 
attempted to interpret the intent of the 
Congress to accommodate the needs of 
the Nation for a safe, efficient, and 
economical highway transportation 
system. 
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We strongly encourage the States to 
implement these Congressional Acts in a 
uniform manner which does not impede 
the needs of commerce. It should again 
be emphasized that implementation of 
the size and weight mandates should be 
related to safety and operational 
requirements. 

A public docket is hereby established 
and comments are invited on this policy 
statement. The FHWA is considering a 
series of public meetings on the 
implementation of truck size and weight 
legislative mandates. 

Issued on: February 1, 1983. 

R. A. Barnhart, 


Federal Highway Administrator, Federal 
Highway Administration. 


(FR Doc. 83-3064 Filed 2-2-83; 8:45 am] 
BILLING CODE 4910-22-M 





Reader Aids 


INFORMATION AND ASSISTANCE 


PUBLICATIONS 


Code of Federal Regulations 
CFR Unit 


General information, index, and finding aids 
Incorporation by reference 
Printing schedules and pricing information 


Federal Register 

Corrections 

Daily Issue Unit 

General information, index, and finding aids 
Privacy Act 

Public Inspection Desk 


Scheduling of documents 


Laws 


Indexes 
Law numbers and dates 


Slip law orders (GPO) 


Presidential Documents 

Executive orders and proclamations 

Public Papers of the President 

Weekly Compilation of Presidential Documents 


United States Government Manual 


SERVICES 


Agency services 

Automation 

Library 

Magnetic tapes of FR issues and CFR 
volumes (GPO) 

Public Inspection Desk 

Special Projects 

Subscription orders (GPO) 

Subscription problems (GPO) 

TTY for the deaf 


FEDERAL REGISTER PAGES AND DATES, FEBRUARY 


4447-4646 
4647-4766 
4767-5212 


202-523-3419 
523-3517 
523-5227 
523-4534 
523-3419 


§23-5237 
523-5237 
523-5227 
523-5237 
523-5215 


523-3187 


523-5282 
523-5282 
523-5266 
275-3030 


§23-5233 
523-5235 
523-5235 


523-5230 


523-5237 
523-3408 
523-4986 
275-2867 


523-5215 
523-4534 
783-3238 
275-3054 
523-5229 
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CFR PARTS AFFECTED DURING FEBRUARY 


At the end of each month, the Office of the Federal Register 
publishes separately a list of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


5152, 5190 
4459-4461, 4771, 
4772, 5152-5197 
Proposed Rules: 
4480-4483, 4800 
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List of Public Laws 


Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today’s List of Public 
Laws. 


Last Listing January 19, 1983 











